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State  of  New  York  ;  from  Jaouary  term,  1799,  to  Janaaiy  term,  1603,  both 
iaclanve  ;  together  with  Caaea  deteriniaed  in  the  Court  for  the  Correction  of 
Errora,  during  that  period.  By  William  Jobaaoa,  CouDiellor  at  Law.  Legum 
inttrprtltt,  judiett ;  ligum  diniqut  ideireo  omntt  Moxi  *umii4,  ul  lUitri  tut 
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timea  therein  msntiaoed  :"  aud  alao  to  an  act,  entitled,  "  An  act,  aapplemen- 
lary  la  an  aot,  entitled,  an  act  for  tbe  enoonragemsnt  of  learning,  by  aecnr- 
ing  tbe  copiea  of  mapa,  cborta  and  books,  to  the  anthora  and  proprietora  of 
■DCb  copies,  during  the  timea  tbereia  mentioned,  and  eitendiag  the  banefil, 
thereof  to  the  arta  of  deaigniag,  engraviag  and  etching  biatorical  and  other 

Cniuja  Cliktok,  Cieri  of  iht  Dittriet  tf  iVew  Ymk, 


Entered  acaording  to  the  Act  of  Coagreaa,  in  the  year  aightaan  hoodred 
and  forty-nine,  by  Burn,  Goctld  &.  Co.  in  the  Cterk'a  oSce  of  the  Diatiiet 
Court  of  lh«  SoQlbem  Dialrict  of  New  York. 
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PREFACE  TO  VOL.  UI. 


An  apology  is  due  to  the  public  for  the  delay  in  publish- 
ing the  second  and  third  volumes  of  this  work,  a  delay 
Tirhich  has  however  been  caused  in  a  great  degree  by  the 
amplitude  of  the  notes. 

The  editor  has  added  to  this  volume  a  number  of  cases 
selected  from  the  MSS.  of  the  late  Hon.  Jacob  Radcliff, 
many  of  which  have*never  been  published  before. 

When  the  annotation  of  this  work  was  undertaken,  it  was 
designed  to  present  at  length  those  cases  which  were  not 
already  public,  but  it  has  been  impossible  to  achieve  this 
purpose.  The  eminent  judges  who  sat  in  the  Supreme  , 
Court  during  the  period  of  these  reports,  have  passed  from^ 
their  earthly  labors,  and  their  unpublished  opinions  are  in- 
accessible  to  the  editor,  even  if  they  are  still  in  existence. 

No  apology  is  required  for  presenting  the  notes  of  Judge 
RadcliflF.  It  is  true  they  were  prepared  for  private  aad  not 
for  public  use— that  they  vary  occasionally  from  reported 
cases — that  they  are  sometimes  deficient  in  fullness.  Yet 
notwithstanding  these  objections,  they  will  be  considered 
eminently  serviceable  for  a  variety  of  purposes,  not  the  least 
of  which,  is  a  clear  statement  of  the  principle  settled  or 
affirmed  in  each  case,  by  an  eminent  judge  and  most  ac- 
complished lawyer  who  participated  in  the  decision. 
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CASES 


ADJUDGED  IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THS 


STATE   OF   NEWYORK, 

IN  lAlfUAmT  TMM,  1802.(a) 


BmocEaom  LnrwoiToir,  Efq.  Coonsellor  it  Law,  was  appoioted  rae  of  tbo 
JadgM  of  the  Coart,  in  the  last  yacation,  aod  took  his  seat  en  the  19tb 
Janaary. 

Bmith  THOMnoN,  Eeq.  Coaneellor  at  Imw,  was  also  appointed  one  of  the 
Jodgee  of  this  Court,  and  took  his  seat  on  the  28th  Janoafy. 


The  New  York  Insurance  Company  against  Thomas. 

A  poKey  of  inrarance  wat  effected  A  goods  from  Philadelphia  to  Hamborg^h, 
dated  the  99th  May»  1798,  at  17  1-2  per  cent.  **  to  return  15  per  cent,  in 
case  an  insurance  has  been  effected  in  Earope."  It  also  contained  the  fol* 
lowing  printed  daose :  "  Provided  that  if  the  assured  shall  have  made  any 
other  aasarance  upon  the  premises  prior  in  date  to  this  policy,  then  the 
insnrers  shall  be  answerable  only  for  so  much  as  the  amount  of  such  prior 
assnrance  may  be  deficient,  A.C.  and  shall  return  the  premium  on  so  much 
of  the  sum  assured  as  they  shall,  by  such  prior  assurance,  be  exonerated 
from.    And  in  case  of  any  insurance  upon  the  premises,  subsequent  in  date 


(a)  [Old  note.]  The  Reporter  regrets  that  the  written  opinions  delivered  by 
Mr  Chief  Justice  Lewb,  and  Mr.  Justice  Livingston,  during  the  period  of 
this  volume,  have  been  loet  or  destroyed,  so  that  he  can  only  express  their 
eoDcnrrenee  with,  or  dissent  from,  the  opinions  of  the  other  judges.  Neither 
Mr.  Jnetice  Livingston,  nor  Mr.  Justice  Thompson,  took  any  part  in  the  de- 
cision of  the  caoses  is  this  term,  here  reported,  as  they  were  argued  before 
they  took  their  seats  on  the  bench. 

Vol.  in.  1 
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to  this  policy,  the  iosurer  shull  be  answerable  for  the  fall  sum  snbscribed, 
die.  aod  be  entitled  to  retuio  the  premium,  io  Ihe  luime  maDoer  as  if  no 
such  sobseqiieul  iasurance  had  been  made"  lusurauce  was  also  effect- 
ed on    the  same  goods  at  Hamburgh,  the  19th  Jane,  1798. 

tt  was  held,  that  according  to  the  true  construction  of  the  written  and 
printed  clauses,  the  insured  could  not  claim  a  return  of  premium  on 
account  of  the  insurance  at  Hamburgh  ;  and  that  parol  evidence  to 
show  that  it  was  the  understanding  and  intention  of  the  parties  that  the 
policy  was  to  be  void  in  case  of  a  double  insurance,  was  inadmiss'ble. 

If  there  be  any  apparent  contradiction  hi  a  contract,  it  is  the  buRiness  of  the 
courts  to  endeavour  to  reconcile  the  whole  instrument ;  and  the  language 
which  is  clear  and  explicit,  must  always  control  that  which  is  obecore  or 
equivocal.    Per  Kent,  J. 

Parol  evidence  is  to  be  received  in  the  case  of  an  amhiguittu  latent  to  ascer- 
tain the  identity  of  a  person  or  thing,  but  before  the  parol  evidence  is  to  be 
received  in  such  case,  the  latent  ambiguity  most  be  made  out  and  shown 
to  the  court.    Per  Kent,  J. 

This  wns  an  action  on  a  promissory  note,  for  $2801 
23,  dated  the  29th  May,  1798,  payal)le  'in  9  months,  [*2] 
given  to  the  plaintiffs,  for  the  premium  on  a  poli- 
cy of  insurance  on  goods  of  Messrs.  Notnas^el,  Montmollin  & 
Co.  of  Philadelphia,  laden  on  board  the  Danish  brig  Peter, 
bound  to  Hamburgh,  at  the  rate  of  17  1-2  per  cent.  The 
defendant  admitted  the  note,  but  claimed  a  set-off  of  2436 
dollars  and  76  cents  for  a  return  of  premium.  The  policy 
contained  these  written  words:  **  To  return  Jif teen  per  cent, 
in  case  an  insurance  has  been  fhere  was  an  erasure]  effected 
in  Europe?^  It  also  contained  the  following  printed  stipu- 
lation, *'  Provided  that  if  the  assured  shall  have  made  any 
other  assurance  upon  the  premises  priorin  date  to  this  policy, 
then  the  insurers  shall  be  answerable  only  for  so  much  as  the 
amount  of  such  prior  assurance  may  be  deficient,  &c.  and 
shall  return  the  premium  on  so  much  of  the  sum  assured,  as 
they  should,  by  such  prior  assurance,  be  exonerated  from. 
And  in  case  of  any  insurance  upon  the  premises,  subsequent 
in  date  to  this  policy,  the  insurers  shall  be  answerable  for 
the  full  sum  subscribed,  without  right  to  claim  contribution 
from  such  subsequent  insurers,  and  shall  be  entitled  to  re 
tain  the  premium  in  the  same  manner,  as  if  no  such  subse- 
quent assurance  had  been  made."    The  defendant  proved 
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that  two  ietters  written  by  Notnagel  &  Co.  to  the  defendant, 
were  laid  before  the  plaintiffs.  The  first  was  dated  21st 
May,  1798,  in  which  they  say,  "  We  intend  to  send  a  con- 
signment, d&c.  to  Hamburgh,  at  which  place  we  have  order- 
ed insurance.  We  wish  to  insure  here  also,  under  condition 
of  annulling  the  same  in  case  of  double  insurance."  The 
second  letter,  dated  the  28th  May,  1798,  says,  <*  Please  to 
order  insurance,  &c.  The  above  insurance  to  be  made  on  a 
premium  of  17  t-2  per  cent,  with  condition  to  return  15  per 
cent,  in  case  the  same  should  have  been  previously  effected 
conformably  to  orders  given  by  sundry  opportunities."  The 
defendant  further  proved,  that  the  insurance  was  effected, 
by  virtue  of  these  two  letters,  and  that  the  word  *'  previously^^ 
was,  at  first,  inserted  where  the  erasure  has  been 
*noted,  and  on  the  defendant's  objecting,  it  was  struck  [*3] 
out ;  and  that  it  was  the  intention  of  the  parties,  that  the 
insurance  should  be  void,  in  case  of  double  insurance.  On  the 
Is!  of  May,  1798,  Notnagel  &  Co.  directed,  by  four  different 
vessels,  insurance  to  be  made  at  Hamburgh.  Insurance  was 
effected  at  Hamburgh  ;  but  not  till  the  19th  June,  1798.  The 
plaintiffs  underwrote  the  policy  on  the  29th  May,  1798. 

The  cause  was  argued  at  the  last  term,  and  two  questions 
were  raised  for  the  consideration  of  the  court. 

1.  Whether,  by  the  true  construction  of  the  policy,  the 
written  clause  must  not  be  understood  to  refer  as  well  to  a 
subsequent  as  to  a  prior  insurance  at  Hamburgh  ? 

2.  If  not,  then  whether  there  be  sufficient  legal  testimony 
collateral  to  the  policy,  which,  in  judgment  of  law,  gives  the 
contract  that  extension  J 

B.  Livingston^  for  the  plaintiffs. 
Hamilton^  contra. 

Curia  adv,  vuU. 

Kbnt,  J.  now  delivered  the  opinion  of  the  court.  1. 
By  the  true  construction  of  the  policy,  any  other  insurance 
subsequeut  to  the  one  in  question  was  not  to  affect  it.  The 
language  of  the  contract  is  plain  and  decisive.  An  insur^ 
ance  prior  in  date  was  to  exonerate  the  plaintiffs,  and  entitle 
the  defendant  to  a  return  of  premium.    An  insurance  sub* 


3  CAsea  m  the  supreme  codst. 
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BequeDl  in  date  wiis  to  have  no  eSect  at  all  on  the  present 
policy.  This  is  the  amoitnt  of  the  printed  siipulailoD,  and 
whether  a  policy  be  printed  or  written,  the  c(Hi8truclion 
upon  it  must  be  ihe  same,  as  in  both  cases  the  coutiact  is  of 
equal  validity. 

If  there  be  any  apparent  contradiction  in  a  cootract,  it  is 
the  buainess  of  the  courts  to  endeavor  to  reconcile  the  whole 
instrument ;  and  the  language  which  is  clear  and  ez< 
[4*j  plicit,  must  always  control  that  which  is  obscure  *or 
equivocal.  But  I  do  not  perceive  any  contradiclioa 
between  the  written  and  printed  stipulation.  By  the  formec 
the  plaintifb  were  lo  return  fifteen  per  cent  iu  case  an  in> 
surance  had  been  effected  in  Europe.  1'he  expression  "  had 
been  efiecied  "  is  perfectly  consistent  with  the  other  ezprea- 
aon,  "  provided  any  other  insurance  prior  in  date  has  been 
made,"  &c.  and  if  there  were  any  uncertainty  in  the  one  ex- 
pression, it  is  wholly  done  away  by  the  peremptory  and  de- 
cisive provisions  in  the  primed  stipulation.  If  the  written 
clause  be^  therefore,  taken  in  connection  with  the  subsequent 
printed  clauses  as  it  ought  to  be,  since  they  are  but  connected 
parts  of  the  same  contract,  it  cannot  be  understood  lo  refer 
to  a  subsequent  insurance.  There  is,  at  most,  but  a  redun- 
dancy in  the  expressioiis.(a)(6) 

(a)  QaetUs  in  verbU  nnlfd  Ml  ambtguita;  iii  nulla  txpentio  ron(r« 
veria  JUrtda  tit,  (Wing.  Miti.  p.  34.}  In  ihe  abnuca  of  ambiguity,  na 
«xpaiition  ihilt  b«  m*ds  which  ia  oppuMJ  lo  the  txptem  wordi  •!  tha  in- 
■tniRif  nl.     (Sea  Bro.  Mai.  SG6.) 

{b)  Upon  Itn  comtructioD  at  patieJM  of  iDrDrance,  Lord  EtleDboroD|^, 
tcmarka,  tn  Iha  caia  of  Kobcrtfon  v.  Fremh,  (4  Eul,  i36,)  "  that  ttir  greatei 
p«Tt  of  the  printed  iang-uaga  of  their  beias  invariabia  inil  uniform  baa  bc- 
(paired  fiam  uae  and  practice  ■  koowo  and  definite  meaninE.  aod  Ihai  tha 
words  luper-addrd  in  writing  (aubjcct  iudemi  alwaya  to  be  gonran]  id  poiat 
of  conatractloD  by  the  language  and  (erma  wiih  irbich  Ihejp  are  aucofnpaaisd) 
■re  entitlrd  neverlhelrn,  if  (here  ahoutd  be  any  reaaoDible  doubt  opoa  iha 
•enae  and  meaning  of  Ihe  whole,  lo  have  a  grealer  effect,  altribuled  lo  then 
than  lo  the  prided  wordi,  inaamncb  aa  the  writtra  worda  ars  Ihe  immediata 
language  isd  (ermi  aelaeted  by  the  partiee  Ibemaalvea  for  the  eipreaaion  vt 
their  mfaniog,  and  Ihe  printed  worda  are  •  grneral  rormiria  adapted  equsllj 
ta  their  caee,  aod  that  of  all  other  conliacting  partiea  npoa  ajmitar  oceaaioiw 
nd  aabjecla." 
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2.  The  next  point  is,  whether  the  parol  proof  be  admissible 
to  esplain  the  contract,  and  if  it  be,  what  is  the  effect|  in  the 
present  case,  of  such  proof. 

I  know  no  rule  better  established,  than  that  parol  evidence 
shall  not  be  admitted  to  disannul  or  substantially  vary  or 
extend  a  written  agreement.  The  admission  of  such  testi- 
mony would  be  mischievous  and  inconvenient. 

Parol  evidence  is  to  be  received  in  the  case  of  an  ambi- 
guitHS  laiens  to  ascertain,  the  identity  of  a  person  or  thing, 
but  before  the  parol  evidence  is  to  be  received,  in  such  case 
the  latent  ambiguity  must  be  made  out  and  shown  to  the 
court.(c) 

In  the  present  instance,  there  is  no  ambiguity.  The  lan- 
guage of  the  contract,  thrdaghout,  is  consistent  and  explicit 
This  general  rule  of  law  has  been  particularly  and  emphati- 
cally applied  to  policies.  (Skinn.  54.)  And  except  in  the 
special  instance  of  explanations  resulting  from  the  usage  of 
trade,  they  have  never  been  allowed  to  be  contradicted  by 
parol  agreements. 

Emerigon  obaprvM :  **  Il§9t  permis  de  ditrogvr  aux  elautet  imprimSetf 
tt  mm  €Mi  eem$i  y  dinger  par  etla  9eul  que  U$  elautet  eetriUa  ^  la  main  y 
•oat  comfraflTM."    (1  Eoierig.  84.      PardeMos,  n.  793.) 

Ib  eomnenting  upon  thk  priociple,  Mr.  Doer  remerkfl  that,  *'  The  reMoot 
Mfgettad  by  Lord  EllaDborMigh  for  attributing  a  aaporior  efficacy  to  the 
written  werds,  command  onr  immediate  auent.  The  repugnant  printed 
woida,  aa  ooiitaiaed  in  a  general  formula,  not  prepared  with  any  reference  tc 
the  immediate  contract,  may  well  have  been  retained  from  inadTcrtence. 
The  written  are  the  terma  selected  for  the  special  nocasien  by  the  partiee 
themeelves,  and  were  necessarily  inserted  from  design.  The  firH,  may 
■ei  czprass  the  intentions  of  the  parties,  the  latter,  certainly  do.  (1  Duer  on 
Ins  1C&    See  also  1  Phillips  on  Ins.  54.    J?ofrin«oii  v.  Tokm^  1  Starkie,  336D 

(c)  Amkiguitmt  verhorum  lateag  verifUaiume  $uffUtur  ;  nam  quad  ex 
facta  aniur  amkiguum  nerifUatione  faeii  iaUitmr,  (0ac.  Max.,  reg.  S5.) 
Latent  ambigaity  may  he  supplied  by  evidence ;  for  an  ambiguity  which 
•rises  by  proef  of  an  extrinsic  fact  may,  in  the  same  manner,  be  removed 
The  cases  in  support  of  this  maxim  are  tec  aumerous  to  require  citation.  They 
will  be  found  collected  in  Cowen  and  Hill's  Notes  to  1  Phill.  £v.  1360,  ei 
aaq.  1  Phill.  £v.  ed  1843,  p.  531,  et  $eq,  1  Oreenleafs  Ev.  ed.  1842,  ^  397« 
at  aeq.  3  Stark.  £▼.  10:21.  1  fiugden  on  Vendois.  ed.  1836,  p.  183.  Wigraa 
£xt.  Ev.  78,  el  aeq.  Bio.  Max.  360  363,  et  atq.  See  also  for  the  Civil  Law 
«n  this  subject.  Dig.  Ub.  50, 1. 17, 1.67;  id.  lib.  45.  t.  1, 1. 8 ;  id.  lib.  33, 1 1. 
4.4. 
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Without,  therefore,  giving  any  opinion,  what  would 

[*5]      be  the  effect  of  the  parol  proof,  if  admissible,  we  think 

*it  was  inadmissible.    So,  on  both  points  raised,  the 

court  are  of  opinion  with  the  plaintiffs,  and  that  the  verdict 

ought  to  stand. 

Judgment  for  the  plaintiffs.((2)(e) 

{d)  [Old  note.]  See  Park.  (6th  edit)  1.  4.  546.    Marab.  (2d  edit.)  345.  706. 

(«)  Upon  the  principle  that  where  the  language  of  a  policy  of  inannnce 
iaoooiiatent  and  explicit,  the  undentanding  and  intention  of  the  partiea,  ia  not 
admiiaible,  to  change  ita  signification.  (See  i  Phil,  on  Ina.  52,  and  eaaea  cited.) 
Mr.  Duer,  in  commenting  upon  this  rule,  obeervee  :  '*  Tlie  policy,  from  the 
time  of  ita  execution,  with  the  exception  of  the  casea  to  be  hereafter  atated, 
in  which  extrinsic  proof  may  be  received,  constitates  the  sole  evidence  of  the 
agreement  of  the  parties  ;  nor,  subject  to  theae  exceptions,  can  any  prevloos 
letters  or  communications  between  them,  nor  even  the  written  application  or 
agreement*  be  sued  to  vary  or  control  ita  interpretation.  {New -York  lot.  Co, 
V.  Thomtt9,  3  Johna.  Cases,  1.  New 'York  Oa$  Light  Co.  v.  MecK  F.  Ing.  2 
Hall,  108.  Phafdx  F.  Itu,  Co,  v.  Oumee,  1  Paige,  278.  Higgin9on  v  Doll, 
13  Maas.  99.  Dow  v.  Wkelten,  8  Wend,  166.  Ewer  v.  Waeh.  Ine,  Co.,  16 
Pick,  50a.  Van  Neee  v.  The  United  States,  4  Peten,  286.  Opinion  of  Story, 
J.)  If,  from  mistake,  the  policy  has  been  so  framed  as  not  to  correspond  with 
the  previous  agreement  of  the  parties,  the  error  may  be  corrected,  and  the 
|)olicy  reformed  in  a  court  of  equity  ;  but  thia  equitable  power  of  remodelling  a 
written  agreement,  is  wisely  exercised  with  extreme  caution,  and  only  upon 
the  clearest  evidence.  To  joatafy  the  remedial  action  of  the  court,  the  exia- 
tence  of  the  miatake,  if  positively  denied  by  the  insurer,  must  be  established 
by  proof  morally  irreaiatible.  The  prudent  merchant  will  examine  bis  policy 
aa  soon  aa  he  receives  it,  for  the  purpose  of  ascertaining  whether  it  corres- 
pond with  hia  previous  agreement,  and  if  a  miatake  be  discovered,  will  de- 
mand from  the  insurer  its  immediate  correction.  If  he  delay  the  examination 
until  a  loas  occur,  the  delay  may  be  construed  aa  evidence  of  hia  asaeut  to 
the  contract  aa  expreased  in  the  policy,  and  may  thus  deprive  him  of  the  re- 
lief to  which  his  title  otherwise  could  not  have  been  disputed. 

*'  The  power  of  a  court  of  equity  to  receive  iu  evidence  the  previoua  agree- 
ment of  the  partiea,  is  not  limited  to  the  caaea  in  which  the  agreement  is 
made  the  basis  of  a  reformation  of  the  policy  by  an  alteration  of  its  terms. 
When  a  policy  ia  intended  to  embrace  the  special  provisions  of  an  agreement 
but  is  so  ambiguously  expreased  as  to  involve  the  meaning  of  the  'parties  in 
sertons  doubt,  the  terms  of  the  agreemeut  may,  with  propriety,  be  invoked, 
to  aid  and  fix  the  interpretation.  Thus,  should  a  policy  contain  a  clauae, 
that  the  insurance  «hall  be  void,  if  a  policy  on  the  premises  insured  is  made 
in  England,  the  words  "  is  made  "  are  so  ambiguous  that  not  only  without 
violence,  but  in  perfect  consistency  with  their  popular  «se,  they  may  be  limit- 
ed to  -an  insurance  prior  in  date,  or  be  constraed  to  embrace  any  inaurance. 
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whether  prior  or  mbseqaent,  made  in  England,  before  the  determination  of 
the  risks ;  and  shonld  it  appear  from  the  previous  agreement  that,  by  the  in- 
tention of  the  parties,  they  were  to  be  understood  in  their  most  eztensi?e 
sense,  it  is  this  construction  that  a  court  of  equity  would  hold  itself  bound 
to  adopt.  Whether  the  same  evidence  might  not,  with  entire  propriety,  be 
admitted  for  the  same  purpose  in  a  court  of  law,  is  a  question  that  will  here- 
after be  considered.  It  is  only,  however,  when  the  policy  is  en  its  face  am- 
bigoous,  that  the  previotts  agreement  is  permitted  to  control  the  interpretation. 
When  the  terms  of  the  policy  suggest  in  themselves  a  plain  and  reasooable 
eonstmctlon,  if  that  construction  be  not  directly  at  variance  with  the  words 
of  the  agreement,  it  must  be  adopted.  The  agreement  may  explain  an  am- 
bigaity  or  correct  a  mistake,  but  the  policy  must  exhibit  the  ambiguity,  or 
tbe  agreement  demonstrate  the  mistake.  (1  Duer  on  Ins.  71-73.) 

Messrs  Coweii  and  Hill  state  the  rule,  and  comment  upon  it  as  follows : 
"  Parol  evidence  is  inadmissible  to  prove  a  usage  varying  the  application  of 
flain  terms  in  a  policy,  when  there  is  no  sort  of  ambiguity ;  (see  Mmnford  v. 
HalUtt,  1  John.  Rep.  439,  per  Livingston,  J. ;)  or  to  add  conditions  or  limita. 
tions  which  the  terms  used  plainly  exclude.  (Rankin  v.  The  American  In§. 
Co.  1  Hall's  Rep.  N.  Y.  C.  P.  619.     See  also  Ph.  Ev.  note  957,  p.  1415,  ei 

9eq) 

**  Nor  is  any  other  parol  evidence  admissible,  in  such  cases,  to  change  the 
effect  of  the  policy  ;  {Vaitdervoort  v.  Columbian  Ine.  Co,  2  Cain.  Rep.  155  ;) 
as,  to  show  a  mistake ;.  (CAfm'ot  v*  Barker,  2  John.  Rep  346 ;  or  to  prove  a 
cotempora neons  agreement,  evincing  a  different  intent  from  what  is  express- 
ed.   {New  York  Ine.  Co,  v.   Thomae,  3  John.  Cas.  1.    See  also  Pitkin  v. 
Brainerd,  5  Conn.  Rep.  541.)    If  in  a  policy  of  insurance  of  a  vessel,  the 
vessel  be  warranted  neutral,  parol  evidence  will  not  be  admitted  to  prove  that 
such  warranty  was  not  intended.    (Lewie  v.   Thatcher,  15  Mass.  Rep.  431.) 
Itt  an  action  on  a  valued  policy  of  insurance,  it  is  not  competent  for  the  un- 
derwriters to  give  parol  evidence  that  the  value  of  the  subject  insured  is  dif- 
ferent from  that  stated  in  the  policy.    (Marine  Ine.  Co,  of  Alexandria  v* 
Hodgoon,  6  Cranch,  206  )     In  an  action  upon  a  policy  of  insurance,  drawn 
in  the  usual  form,  except  that  at  the  bottom  was  a  memorandum  in  these 
words,  '*  Thie  riek  ie  againet  a  ioteH  loea  only,  warranted  safe  12  April  last, 
in  laL  290  long.  65^  10' ;"  it  was  proposed  to  show,  on  the  part  of  the  defen- 
dant, that  it  was  expressly  agreed  at  the  time  of  subscribing  tbe  policy,  that 
the  same  should  be  considered  as  insuring  against  a  total  loss  in  the  natural 
sense  of  the  words  only,  so  that  if  any  part  of  the  property  insured  should  be 
saved,  the  underwriters  should  not  be  liable  ;— But  the  evidence  was  held  in- 
adffliMible.    (Jfurrify  v.  Hatch,  6  Mass.  Rep.  465.")    Cowen  «Sc  HilFs  NotM 
to  1  PhUI.  Ev.  p.  1463. 
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Cruger  against  Armstrong  and  Barnwall. 

Bank  cheeks  are  eouiderad  ai  inland  bills  of  ezehaBge,  and  may  be  deoland 
on  88  eaehf  or  tbey  may  be  giren  in  eWdence  under  the  money  oovnts. 

The  holder  of  each  a  check  or  bill  is,  prima  fmeU,  the  rightful  owner*  and  ■ 
not  bound  to  prove  a  consideration,  anless  circumstances  of  suspicion  ap- 
pear. 

The  holder  of  a  check  is  bound  to  use  due  diligence  in  obtaining  the  money 
of  the  bank,  and  must  present  it  and  demand  payment,  within  a  reasonable 
time. 

Where  a  check  was  dated  the  12th  April,  1796,  which  was  never  presented 
to  the  bank  for  payment,  but  a  suit  was  brought,  about  four  yean  after 
against  the  drawer,  it  was  held,  that  the  plaintiff  was  not  entitled  to  re- 
cover. 

This  was  an  action  of  assumpsit.  The  declaration  con- 
tained three  counts ;  1.  For  money  had  and  received  to  the 
use  of  the  plaintiff;  2.  For  money  paid,  &c. ;  3.  On  an 
insimul  computassent.    Plea,  non  assumpsit. 

The  cause  was  tried  at  the  circuit,  in  New  York,  the  23d 
December,  1800,  before  Mr.  Justice  Lewis.  The  counsel 
for  the  plaintiff  produced  and  proved  a  check  drawn  by  the 
defendants,  in  the  handwriting  of  Armstronj^^  as  follows ; 
**  Cashier  of  the  bank  of  New- York,  pay  to  W.  &,  J.  G.  or 
bearer,  twenty-five  hundred  dollars.  New  York,  the  12th 
April,  1796.    (Signed,)  Armstrong  ^  BarnwalV^ 

The  counsel  for  the  defendants  objected  to  the  check,  as 
evidence  under  the  counts  in  the  declaration :  that  it  was  an 
inland  bill,  and  ought  to  have  been  declared  on  as  such,  and 
insisted  that,  at  all  events,  the  plaintiff  ought  to  be  called  on 
to  prove,  that  payment  of  the  check  had  been  demanded  at 
the  bank.  It  was  proved,  that  on  the  day  of  the  date  of  this 
<sheck,  checks  of  the  defendants  on  the  same  bank,  to  the 
amount  of  3500  dollars  had  been  paid,  and  that,  on  the  close  of 
the  bank  business  on  that  day,  there  remained  400  dollars  to 
the  credit  of  the  defendants ;  that  the  defendants  were  mer- 
chants of  credit,  and  were  in  the  daily  practice  of  paying 
money  into,  and  drawing  it  out  of  the  bank,  until  the  dissolu- 
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tioQ  of  their  partnership,  on  the  2d  July,  1798.    It  was 
also  *proved,  that  the  defendants  never  had  any  con-      [*6] 
sideratioD  for  the  check,  which  was  lent  to  Ffister  d& 
Macomby  for  their  accommodation,  and  had  been  passed  by 
them,  through  a  broker,  to  the  piaintiflf. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff. 

A  motion  was  made,  at  the  last  term,  to  set  aside  the  verdict 
and  for  a  new  trial,  which  was  argued  by 

Hamilton^  for  the  defendants,  and 

B,  Livingston^  for  the  plaintiff. 

Radcliff,  J.  Three  objections  are  made  on  the  part  of 
the  defendants: 

1.  That  the  check  could  not  be  given  in  evidence  under 
any  of  the  counts  in  the  declaration. 

2.  That  it  was  incumbent  on  the  plaintiff  to  show  that  he 
came  lawfully  to  the  possession  of  it. 

3.  That  the  plaintiff  ought  to  have  presented  the  check 
and  demanded  payment  at  the  bank. 

With  respect  to  the  first  objection,  considering  the  check 
either  as  a  bill  of  exchange,  or  a  draft  of  any  other  descrip- 
tion, the  plaintiff  would  be  equally  entitled  to  give  it  in  evi- 
dence under  the  money  counts.  It  appears  to  be  settled  in 
practice,  (1  Salk.  283  ;  Str.  725  ;  Burr.  1616 ;  6  Term  Rep. 
123  ;  Chitty,  190,  191.  197,)  that  the  payee  of  a  promissory 
note  or  bill  of  exchange  may,  as  against  the  maker  or  drawer 
declare  for  money  lent,  and  give  the  note  or  bill  in  evidence. 
In  the  present  instance,  the  bill  or  check  was  payable  to 
bearer,  and  the  plaintiff,  whether  the  first,  or  a  subsequent 
bearer,  stands  in  the  same  relation  as  the  payee  of  any  other 
bill 

The  second  objection  is  also  untenable.     Whatever  may 
formerly  have  been  supposed  to  be  the  rule  on  this  subject,  I 
think  the  necessity  of  showing  that  the  possessor  is 
lawfully  entitled  to  the  bill,hasbeen  properly  'dispensed     [*7] 
with.  The  holder  must,  prima  facie^  be  deemed  to  be 
the  rightful  owner ;  (Chitty,  61 ;  Burr.  1616,)  and  it  has,ac- 
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cordingiy,  been  held,  that  he  need  Dot  prove  a  coQsideratioUy 
except  where  circumstances  of  suspicion  appear. 

The  third  objection  appears  to  be  more  important.  A 
check,  although  generally  received  as  cash,  when  given  in 
payment,  is,  in  form  and  in  reality,  a  bill  of  exchange.  It 
possesses  all  the  requisites  of  a  bill  and  has  been  treated  as 
such.  It  has  been  held  to  be  negotiable  and  may  be  declar- 
ed upon  as  a  bill  of  exchange.  (Chitty,  16.  7  Term  Rep. 
424.)  It  is  therefore  necessary  to  be  presented  for  payment, 
and  is  generally  subject  to  the  same  rules.  The  draft  itself 
implies  that  payment  is  to  be  demanded  of  the  drawees. 
The  person  who  takes  it,  receives  it  on  that  condition.  It 
is  not  a  direct  promise  to  pay  by  the  drawer,  as  by  the  maker 
of  a  promissory  note ;  but  the  drawer  undertakes  that  the 
drawee  shall  accept  and  pay,  and  is  answerable  only  iu  case 
of  his  failure.  It  is  accordingly  considered  not  as  due  from 
him,  until  such  demand  be  made,  and  the  drawee  refuses  pay- 
ment. 

The  cases  on  this  subject,  it  is  true,  relate  to  checks  drawn 
on  private  bankers ;  but  I  see  no  difference  in  principle,  be- 
tween the  case  of  on  individual  banker,  and  an  associated 
corporation  of  bankers.  The  general  reasons  are  the  same 
although  the  probability  of  a  loss  by  the  failure  of  the  latter 
is  more  remote. 

On  the  evidence,  there  may  be  a  doubt  whether  the  de- 
fendants had  sufficient  funds  in  the  bank  on  that  day,  for 
the  payment  of  the  draft.  The  want  of  funds  may  excuse 
the  want  of  notice  of  the  non-payment ;  but  it  cannot  be  a 
reason  to  dispense  with  the  presentment  or  demand  of  pay- 
ment. The  drawees,  without  funds,  might  have  paid  it  for 
the  honor  of  the  drawers.  A  demand  is  still  necessary,  and 
it  is  after  the  dishonor  of  the  draft  only,  that  the  holder  can 

require  payment  from  the  drawer.  It  is  unnecessary, 
[*8]      in  the  present  case^  to  decide,  within  what  *timesucb 

demand  ought  to  be  made,  or  what  would  be  the  effect 
presenting  the  draft  for  payment,  even  at  this  day.  If  such 
had  been  the  case  other  circumstances  might  come  into  view, 
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and  present  a  question  which  it  is  not  now  material  to  ex- 
amine. 

On  the  whole^  I  am  of  opinion,  that  a  new  trial  ought  to 
be  granted. 

Kent,  J.  Checks  are,  substantially,  the  same  as  inland 
bills,  and  are  negotiable  like  inland  bills  payable  to  bearer. 
(Ohitry,  16,  17,  109,  et  passim.)  Lord  Kenyon,  in  a  late 
case,  {Boem  and  others  v.  Sterling  and  others,  7  Term 
Rep.  423,)  said,  he  was  satisfied  there  was  no  distinction  be* 
tween  checks  and  bills ;  and  in  that  case  the  check  was  de- 
clared upon  as  a  bill  of  exchange,  and  so  it  was,  also,  in  the 
case  of  Grant  v.  Vaughan,  (3  Burr.  1516  ;  Bl.  Rep.  485 ;) 
in  which  it  is  called  a  cash  note  or  bill.  A  check  has  all  the 
requisites  of  a  bill  of  exchange.  Coming  within  the  general 
rale  of  bills,  the  holder  of  the  check  in  question  was  bound 
to  prove  a  demand,  or  due  diligence  to  get  the  money  of  the 
bank  on  whom  the  check  was  drawn.  The  bank  was  first 
to  be  resorted  to,  and  the  drawers  of  the  check  were  only  to 
come  in  aid  of  the  default  of  the  bank.  In  the  cases  of 
Grant  v.  Vaughanj  and  Boem  and  others  v.  Sterling  and 
othersj  to  which  1  have  already  alluded,  the  holders  of  the 
checks  first  demanded  payment  of  the  bankers  on  whom 
they  were  drawn,  and  then  they  resorted  to  the  drawer.  It 
seems  to  be  admitted,  on  all  hands,  that  a  bankers'  check 
must  be  presented  for  payment  in  a  reasonable  time,  other- 
wise, the  holder  takes  upon  himself  the  risk  of  the  banker's 
responsibility ;  and,  then,  says  one  of  the  cases,  (I  Ld.  Raym. 
743,)  if  a  banker  will  not  pay  it,  it  will  charge  him  who  gave 
the  note.  This  universal  admission  seems  to  me  pretty  de- 
cisive, to  show  that  it  is  the  duty  of  the  holder  to  present  it 
for  acceptance. 

Goldsmiths'  or  bankers'  notes  to  which  checks  *have  [*9] 
been  likened,  are  seldom  now  used,  but  have  been  super- 
seded by  the  introduction  of  checks,  which,  on  account  of  their 
being  payable  on  demand,  are  considered  as  cash,  and,  like 
bankers'  checks,  are  transferable  by  delivery,  and  are  govern- 
ed by  the  san^e  laws  and  rules  as  bills  of  exchange.  So  long  ago 
as  the  time  of  Lord  Holt,  (7Ld.  Raym.  144  ;  1  Salk.  132^  S. 


CASES  IN  THE  SUPREME  COURT. 


Crnj^r  ▼.  ArmstroDg. 


C.)  goldsmiths'  bills  were  held  to  be  governed  by  the  rules 
of  bills  of  exchange,  and  if  the  money  be  demanded  in  a  rea- 
sonable time  and  not  paid,  it  will  charge  him  who  gave  the  bill. 

A  check  is  not  due  until  demanded,  and,  even  independent 
of  authority,  I  consider  this  to  be  the  import  and  nature  of 
the  agreement.  The  drawer  undertakes  specially  that  the 
money  shall  be  paid  by  the  person  on  whom  the  check  is 
drawn,  and  the  money  is  supposed  to  be  appropriated  for  that 
purpose  in  the  drawee's  hands. 

It  would  be  unreasonable,  and  contrary  to  the  agreement, 
for  the  holder,  instead  of  resorting  to  the  fund  in  the  hands 
of  the  drawee,  to  make  his  demand  promptly,  and,  in  the  first 
instance,  of  the  drawer  himself.  The  drawer  may  not  have 
the  means  of  payment,  except  from  the  fund  pointed  out,  and 
that  fund  may  be  at  a  distance,  and  in  the  mean  time  his  cre- 
dit will  suffer  by  drawing  a  check  which  he  cannot  instantly 
pay.  He  must  not  be  understood  as  promising  to  pay,  ex- 
cept upon  the  default  of  the  drawee,  and,  as  Ch.  J.  Holt  ob- 
served, in  the  case  of  Tassell  ^  Lee  v.  Lewis^  (1  Ld.  Rayoi. 
743,)  if  the  payee  does  not  like  the  check,  or  that  mode  of 
payment,  he  ought  to  refuse  it ;  but  having  accepted  it,  it  is 
at  his  peril. 

In  the  present  case,  there  is  no  such  demand  proved,  nor  is 
there  any  thing  so  peculiar  in  this  case,  as  to  take  it  out  of 
the  general  rule.  It  cannot  be  considered  as  a  check  fraudu- 
lently drawn  without  effects  in  the  hands  of  the  banker. 
The  presumption  is,  that  the  check  would  have  been 
[*10]  paid,  if  diligently  presented.  At  least,  there  *is  not  evi- 
dence sufficient  to  justify  a  resort  to  the  drawer,  with- 
out having  made  the  experiment. 

On  the  ground,  therefore,  of  a  want  of  proof  a  demand  at 

the  bank,  I  am  of  opmion,  the  evidence  did  not  warrant  the 

verdict,  and  that  it  ought  to  be  set  aside,  with  costs  to  abide 

the  event,  it  having  arose  from  the  misdirection  of  the  judge. 

Lewis,  Ch.  J.  dissented. 

New  trial  granted.(a) 

(a)  Bank  checlu  are  safaelantially  ref^arded  as  inland  bills  of  exchange' 
and  the  rules  which  are  applicable  to  the  one  are  usually  applicable  to  the 
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Qihar.  (Smith  v.  Jonet,  20  Wend.  192.  MerekanU  Bank  t.  Spicer,  6 
Wendell,  445.  Murray  ▼.  Judah,  6  Cowen,  484.  Conroy  v.  Warren,  3 
Johns.  Can.  259.  GUa  y.  NohU,  1  Blanchford,  104.  Humphries  v.  Bicknell, 
2  Little,  299.  Skrieve  v.  i^ttcAAam,  1  Little,  194.  Suteliff  v.  McDowell, 
2  Nott  &  MeCoH,  251.  Woocft  v.  Sckroeder,  4  Harris  &  Johnson,  276. 
See  1  Steph.  N.  P.  766.) 

In  lAe  matUr  of  Brown,  (2  Story,  502)  It  was  said  that  "The  characleris* 
tics  which  dislio^uiah  checks  from  bills  of  exchange  are,  that  checks  are  al- 
ways drawn  on  a  bank  ur  banker;  that  they  are  payable  immediately  on 
presentment,  and  withont  days  of  grace ;  and  that  they  are  not  presentable 
for  acceptance,  bnt  auly  for  payment." 

The  holder  of  a  check  must  make  presentment  within  a  reasonable  time, 
and  it  has  been  held,  that  greater  diligence  is  required  in  preeentiog  checks 
than  in  presenting  common  Inland  bills  of  exchange.  (Oough  y.  Staaio,  13 
Wend.  549.  See  Mohawk  Bank  y.  Broderiek,  10  Wend.  304 ;  13  Wend. 
133.) 

Where  all  the  parties  reside  in  the  same  city  or  place,  an  omission  to  pre- 
•ent  a  check  for  eight,  (St.  John  y.  Homano,  8  Missouri,  382,)  or  six  days, 
has  been  held  to  discharge  the  endorser.    {Oovgh  y.  Staato,  13  Wend.  549.) 
So  where  a  check  was  reoeiyed  in  S.,  on  the  14th  of  January,  drawn  on  a 
bank  in  A.,  distant  16  miles  ttom  S.,  and  between  which  places  there  was 
a  daily  mail,  and  it  was  not  presented  till  Feb  6th,  the  endorser  was  held  to 
be  discharged  by  the  holder's  laches.      {Mohawk  Bank  y.  Broderiek,    10 
Wend.   304.    13  Wend.  133.)     So  where  a  negotiable  check,  drawn  in  New 
York,  upon  a  Mississippi  bank,  and  payable  on  demand,  was  presented  in 
MiasHsippI,  ten  months  after  date,  and  shortly  after  the  bank  had  stopped 
payment,  the  bank  being  at  the  time  indebted  to  the  drawer,  it  was 
heM  too  late.     {LiltU  y.  Phmnix  Bank,  2  Hill,   425.)     That  as  a  gen- 
eral rule  an  action  does  not  lie  on  a  bank  check  against  the  drawer  until 
after  notice  of  presentment  and  non-payment.    {Marker  y.  Anderoon,  21 
Wend.  372  ;)  and  that  notice  to  the  drawer  must  be  ayerred  in  an  action 
agaiast  him.    (See  Shennan  y.  Comotock,  2  McLean,  19.    See  also  Qough 
y.  StmaU,  13  Wend.  549.) 

But  certain  circumstances  will  dispense  with  a  presentation  within  a  rea- 
sonable time  or  at  aU.  What  these  are  will  be  considered  infra  p.  265,  note 
to  Gsnrey  y.  Warren.  See  also  note  to  the  same  case  as  to  proof  of  oocsider- 
aUoB. 
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Patrick   against  Ludlow. 

The  words  at  and /rom,  in  a  policy  on  ^ods,  meant  from  the  time  the  goods 
are  laden  on  board  the  Teaael. 

Insoranca  from  Surinam  to  New  York.  The  master  of  the  Tessel  being  inform- 
ed that  French  privateers  were  cruising  in  the  windward  passage,  and  in 
the  usual  route  from  Surinam,  determined  to  take  the  leeward  passaflfe,  and 
touched  at  Demarara  to  take  the  protection  of  a  British  convoy  then  about 
to  sail,  but  a  few  hours  after  anchoring  there,  was  driven  to  sea  in  a  gale  of 
wind,  and  afterwards  continued  her  voyage,  without  convoy,  and  was  cap- 
tured by  a  French  privateer.  This  was  held  not  to  be  a  deviation,  the  mas- 
ter having  acted  bona  fide,  and  with  the  sole  view  to  avoid  danger,  and  to 
seek  the  safest  course  to  New-York. 

This  was  an  action  on  a  policy  of  insurance  on  goods,  on 
board  the  schooner  Sally,  at  and  from  Suritiam  to  Fredericks- 
burgh,  in  Virginia,  beginning  the  adventure  from  the  lading 
of  the  goods  on  board  at  Surinam.    The  policy  was  dated  the 
27th  September.  1799.      The  cause  was  tried  at  the  New 
York  sittings,  in  June,  1801,  before  Mr.  Justice  Lewis.    On 
the  26th  August,  1799,  the  schooner  sailed  from  Surinam  on 
the  voyage  insured.     About  five  days  before  she  sailed,  the 
master  was  informed  by  a  Danish  captain,  that  on  his  passage 
from  St.  Thomas's,  he  had  met  with  French  privateers,  and 
the  master,  accordingly  thought  it  unsafe  to  go  to  windward, 
as  that  would  lead  him  in  the  track  of  the  privateers,  and 
hearing  there  was  an  English  convoy  about  sailing  from  De- 
marara, he  thought  it  advisable  to  get  under  its  protection,  and 
so  determined  to  touch  at  Demarara.    On  the  29th  August 
the  Sally  arrived  at  Demarara,  and  anchored  off  the  port. 
[*  11  ]   About  four  hours  after,  she  parted  *her  best  bower  cable, 
in  a  violent  squall  of  wind,  and  was  forced  to  sea  without 
waiting  for  the  convoy.  On  the  3d  September,  she  was  captur- 
ed by  a  French  privateer,  and  carried  into  Guadaloupe,  where 
the  vessel  and  cargo  were  condemned.    The  route  the  Sally 
took  from  Surinam  homeward,  and  which  the  con  voy  would  al- 
so have  pursued,  to^¥it,  the  leeward  passage,  and  through  the 
Sail  Rock  passage,  was  a  route  very  frequently  taken  by  Ame- 
rican masters,  on  their  return  from  Surinam  to  the  United 


ALBANY,  JANUARY,  1802.  H 


Patrick  t.  Ladiow. 


States  ;  and  in  particular  situations  of  wind  and  currents,  it 
is  necessarily  taken.  The  schooner  left  Fredericksburgh  in 
April,  1799,  and  arrived  at  Surinam  in  June.  The  master, 
finding  the  markets  low  at  Surinam,  went,  by  direction  of  the 
sopercargo,  to  Demarara,  where  the  supercargo  died,  having 
sold  the  greater  part  of  the  cargo.  The  master  received  pay- 
ment for  the  cargo  in  specie,  and  returned  to  Surinam  to  ob- 
tain a  homeward  cargo.  The  passage  from  Surinam  to  De- 
marara  and  back  occupied  about  six  weeks.  The  schooner 
continued  at  Snrinam  until  the  29th  August,  when  she  sailed 
on  her  homeward  voyage,  as  above  mentioned.  About  two 
days  before  the  schooner  left  Uemarara,  there  was  a  British 
sloop  of  war  cruising  off  the  coast,  and  sailed  from  thence 
with  the  few  vessels  there,  to  join  a  convoy  at  Martinique,  for 
England.  The  master  of  the  Sally  did  not  know  whether 
there  was  any  armed  vessel  at  Demarara,  when  he  arrived 
there  the  second  time,  to  serve  as  convoy.  He  intended  to 
wait  to  be  informed  by  boats,  without  going  up  the  river. 
There  was  no  public  notice  at  Surinam  of  any  convoy  being 
at  Demarara,  when  the  Sally  left  Surinam.  The  only  infor- 
mation the  master  had  was  from  the  captain  of  a  British 
schooner  from  Martinique.  There  was  a  British  fleet  at  Sur- 
inam when  the  Sally  left  it,  but  no  British  merchantmeUi 
except  such  as  came  with  troops. 

To  this  evidence,  on  the  part  of  the  plaintiff,  there  was  a 
demurrer;  and  the  question  was,  whether,  in  judg- 
ment  *of  law,  it  was  sufficient  to  entitle  the  plaintiff  to    [*12] 
recover.    The  cause  was  argued,  at  the  last  term,  by 

B.  Livingston^  for  the  plaintiff,  and 

Pendleton  and  Harisonj  for  the  defendant. 

Radcliff,  J.  Two  points  are  insisted  on  by  the  defend- 
ant 

1.  That  the  policy  commencing  at  and  from  Surinam 
reaches  back  to  the  first  arrival  of  the  schooner  there,  and  at- 
tached before  the  intermediate  voyage,  which  was  manifestly 
a  deviation,  and  that,  therefore,  the  policy  was  discharged. 

2.  Admitting  that  the  policy  did  not  attach  till  the  last  de- 
parture of  the  schooner  from  Surinam,  the  voyage  to  the  lee- 
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word,  and  particularly  the  touching  (tnd  slay  at  the  port  of 
Demarorn,  were  nlso  deTiations,  sad  discharged  the  policy. 

1.  The  lirst  objection  would  only  apply  to  a  policy  on  the 
ship.  A  policy  on  goods,  for  any  voyage,  from  the  nataie  of 
the  subject,  cannot  attach  till  they  leave  the  shore  to  be  laden 
on  board.  The  risk  on  goods,  according  to  the  form  of  our 
policies,  usually  commences  from  the  loading  on  board.  In 
this  instance,  the  language  of  the  policy,  in  one  respect,  is 
double.  The  insurance  is  expressed  to  be  at  and  from  Suri- 
nam, and  yet,  as  in  other  policies,  describes  the  adventure  to 
begin  from  and  immediately  following  the  loading  thereof 
on  board.  It, however,  manifestly  cannotapplyto  the  period 
during  which  the  intermediate  voyage,  with  the  outward- 
bound  cargo  to  Demarara,  was  performed.  That  voyage 
cannot  therefore  constitute  a  deviation. 

2.  It  remains  to  ba  considered  whether  the  route  to  the  lee* 

ward,  or  the  touching  and  stay  at  the  port  of  Demarara, 
[*13]  *will  amount  to  a  deviation.  In  determining  on  a  de- 
murrer to  evidence,  itwas  rightly  admitted  that  the  evi- 
dence, and  its  legal  results,  must  be  received  as  true.  From  the 
testimony  in  (his  case,  there  is  nothing  to  impeach  the  motives 
of  the  captain.  He  appears  to  haveacted  btmajide,  and  for  the 
security  of  all  concerned.  It  is  well  known  that  those  seaa 
were  infested  with  privateers  at  the  time.  The  caplaia  waa 
informed,  by  the  master  of  a  Danish  vessel  immediately  from 
Si.  Thomas's,  that  he  had  been  twice  boarded  by  French 
privateers,  in  the  windward  passage,  and  saw  them  in  pos- 
session of  two  American  vessels.  This  information  induced 
the  master  to  take  the  leeward  passage,  which,  it  is  proved, 
is  very  frequently  taken  by  American  vessels,  and,  atceitain 
times,  is  necessarily  taken.  The  resolution  to  take  this  pas- 
sage, if  not  at  all  times  proper,  was,  1  think,  under  those  cir- 
cumstances, justifiable,  to  avoid  danger,  and  ought  not  to  be 
deemed  a  deviation. 

As  to  the  touching  and  stay  at  Demarara,  for  the  purpoM 
of  convoy,  I  think  it  also  justifiable  upon  the  evidence,  if  the 
captain  had  that  object  and  no  other  in  view.  It  is  no  devi- 
ation to  depart  from  the  usual  course  of  a  voyage,  to  meet 
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with  convoy,  in  case  of  real  danger,  or  to  seek  the  safest 
way  home.  If  this  position  wanted  authority  it  is  sup- 
ported by  Lord  Mansfield,  in  the  case  of  Enderby  v. 
Meicher,  (Park,  309,  or  410,  6th  ed.)  The  inquiry  in 
such  cases,  therefore,  ought  to  be,  whether  the  captain 
acted  bonajide  and  on  reasonable  grounds.  In  this  instancOi 
he  did  not  know  of  there  being  a  convoy  at  Demarara,  but 
be  was  so  informed  by  the  captain  of  a  British  schooner  from 
Martinique,  who  came  down  with  the  British  fleet  which 
took  Surinam,  and  a  brig  had  actually  ^one  to  Demarara 
for  convoy.  It  further  appears,  that  the  expected  convoy 
was  to  pursue  the  route  intended  by  the  captain.  On  this 
evidence,  and  considering  the  relative  situation  of  Dema- 
rara, I  think  there  was  reasonable  cause  to  stop  there  to 
look  for  convoy,  and  sufficient  ground  for  the  jury  to 
believe  •that  in  doing  this,  the  captain  acted  with  [*14] 
good  faith  and  exjusia  causa.  If  the  jury  would  ba 
authorized  to  make  this  conclusion,  we  must  consider  it  as 
admitted  by  the  demurrer,  and,  of  course,  their  ought  to  be 
judgment  for  the  plaintiff. 

Kent,  J.  The  loss,  in  this  case,  was  considered  as  suf- 
ficiently established  by  the  capture.  The  only  question  is, 
whether  the  defendant  was  not  discharged  by  reason  of  a 
deviation,  arising,  first,  from  going  to  Demarara  by  direc- 
tion of  the  supercargo  to  sell  the  outward  cargo ;  and  sec- 
ondly, from  gouig  there,  on  the  return  voyage  to  seek  for 

convoy. 

I.  The  first  charge  of  deviation  is  of  no  avail,  because,  tho 
policy  had  not  then  attached.  The  policy  was  on  the  home- 
ward cargo,  beginning  from  the  lading  of  the  goods  on  board 
at  Surinam.  As  soon  as  the  goods  were  on  board,  the  poli- 
cy attached,  as  well  while  the  vessel  was  at,  as  on  her  return 
from  Surinam.  But  we  cannot  intend  from  the  proofs,  that 
the  homeward  cargo  was  laden  on  board  until  the  return  of 
the  vessel  from  her  first  visit  to  Demarara,  for  she  went  there 
to  sell  her  cargo,  and  the  greater  part  was  sold  there,  and 
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the  proceeds  thereof  received  in  cash,  when  she  returned  te 
Surinam  to  obtain  a  homeward  cargo. 

The  true  rule  on  this  subject  is  that  at  and  from^  when 
applied  to  a  ship,  includes  the  period  of  her  stay  in  the  port 
from  the  time  of  her  arrival  there.  But  at  and /rom,  when 
applied  to  goods,  means  from  the  time  those  goods  are  put 
on  board  the  vessel. 

2.  With  respect  to  the  other  charge  of  deviation  the  ques- 
tion  is,  was  the  going  to  Demarara  to  seek  for  convoy,  a  de- 
parture, without  necessity  or  any  reasonable  cause,  from  the 
regular  and  usual  course  of  the  voyage  insured  ? 
It  is  in  proof  that  the  master  had  reason  to  fear  he  should  meet 
with  French  privateers,  if  he  pursued  the  windward 
[*15]      passage  home,  and  that  the  leeward  passage,  ^which 
he  took,  was  very  frequently  adopted  by  American 
vessels,  on  their  return  from  Surinam,  and  in  particular  sit- 
uations of  winds  and  currents,  was  necessarily  taken. 

So  far,  I  think,  the  jury  might  well  have  inferred,  that 
taking  the  leeward  passage  was  no  deviation.  The  touching 
at  Demarara,  which  must  be  considered  a  small  deviation 
from  the  regular  course,  was  for  the  purpose  of  seeking  the 
protection  of  an  English  convoy,  as  the  master  had  heard 
from  the  captain  of  a  British  schooner  from  Martinique, 
that  such  a  convoy  was  about  sailing  from  Demarara.  A 
deviation,  if  done  to  avoid  an  enemy,  or  to  seek  for  a  convoy, 
is  justifiable. 

It  is  no  deviation  to  go  out  of  the  way  to  avoid  danger. 
It  is  in  every  such  case  a  matter  of  fact  whether  the  captain 
acted  fairly  and  banajide,  according  to  the  best  of  his  judg- 
ment, and  had  no  other  motive  or  view  but  to  come  the 
safest  way  home,  or  to  seek  for  convoy.  I  think  the  testi- 
mony offered  led  to  this  conclusion,  and  that  the  jury  might 
well  have  made  it  from  the  testimony ;  and  on  a  demurrer 
to  evidence,  every  such  conclusion  is  to  be  admitted* 
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I  am  of  opinion,  therefore,  that  judgment  ought  to  be  given 
for  the  plaintiff,  for  the  damagfes  assessed. 
LbwiS;  Cb.  J.  was  of  the  same  opinion. 

Judgment  for  the  plaintiff (ff)(&)(c) 

(a)  {Old  note.]  See  Reeve  ▼.  Gomm^tcial  Iruuranee  Company ^  8  Johns.  Rep. 
952.  9  Emerigon,  58,  59.  60.  Roecos,  de  Assec.  52.  93.  Pothier  dee  Assor.  n. 
51.  Maiehall,  b.  I.e.  6.  e.  3.  p. 211. 

(6/  In  Motif ux  ?.  The  London  Aaevranee  Company,  (I  Atkyns,  545,  548,) 
lierd  Hardwicke  held  that  the  worde  **  at  and  from  Beng^al  to  Engtaiid"  in- 
daded  Uie  fint  arrival  of  the  ship  at  Bengal.  And  in  the  sabseqoent  case 
of  Chitty  V.  Selwyn,  (2  Atkyns,  358,)  the  eame  doctrine  is  approved.  The  de- 
dMon  upon  this  point  in  the  principal  case  proceeds  upon  thiH  constrnction  of 
the  words  **  at  and  from"  «  place.  In  the  case  of  Oarrynee  ▼.  Cox,  (I  Binney , 
599,)  however  ander  the  words  "  at  and  from  Cape  St  Francois,"  in  a  policy 
•n  a  ship,  the  risk  was  held  to  commence  **  after  she  had  been  moered  safely 
twenty  fonr  hoars  at  that  port"  (See  MerehanU  In».  Co.  ▼.  Clapp,  11  Pick- 
eiinp,  56.  Taylor  v.  Lowell,  3  Mass.  331.  Dickey  ▼.  Baltimore  Int,  Co,  7 
Cranch,  397.) 

(c)  The  contract  of  insurance  is  one  which  requires  the  highest  good  faith 
betiireen  the  parties.  The  policy  is  to  be  strictly  followed  in  its  terms,  and 
any  Tariation  ef  the  litk  is  held  to  discharge  the  underwriter  upon  the  princi- 
ple that  the  parties  contemplate  that  the  voyage  shall  be  pursued  in  that 
eoane  which  is  safest  and  most  direct  (Mimely  v.  South  Car.  Ine>  Co.  1 
Sep.  Con.  Ct  1521.    1  Phillips  on  Ins.  Sd  ed.  480.) 

It  is  not  however  to  be  supposed,  that  the  parties  contemplate  that  the 
voyage  shall  be  performed  out  of  Ibe  usual  mode.  In  some  voyages  it 'is  cus* 
tomary  to  prolong  the  risk  by^touching  at  intermediate  ports,  as  in  Indian 
voyages,  or  by  delay  in  the  discharge  of  the  cargo,  as  in  voyages  to  Labrador 
and  Africa,  and  the  contract  is  to  be  construed  in  reference  to  the  custom  of 
the  particolar  voyage.  (Philips  on  Ins.  2d  ed  481.  Per  Porter,  J.  in  Byren 
V.  Louioiana  State  Int.  Co,  7  Martin,  N.  S.  1*28.  Oaryan  v.  Ohio  Ina,  Co, 
Wright,  202.    Jolly  v.  The  Same  id.  539) 

A  deviation  therefore  is  to  be  considered  as  an  unneeeseary  delay ;  {Chitty 
V.  Selwin,  9  Atk.  359 ;  Valance  v.  Dewar,  1  Camp.  505  ;  Ougier  v,  Jennings, 
ibid,  fi ;  Mount  v.  Larkino,  8  Bing.  108-  recog.  in  Freeman  v.  Taylor,  ibid. 
139;  Palmer  r.  Marohall,  ibid.  317.,  eed  vide  Palmer  v.  Penning,  9  \\n6. 
460 ;)  or  as  it  is  expressed  by  Mr.  Philips  (1  Insurance  481,)  *<  It  is  not  mere- 
ly going  out  of  the  direct  or  usual  course  of  the  voyage,  but  it  comprehends 
■nnsnal  and  nnnece ssary  delay,  or  any  other  act  of  the  assured  or  his  agents, 
which,  without  necessary  or  just  cause,  increases  or  changes  the  risks  indu- 
ed in  the  policy."  The  principle  upon  which  a  deviation  avoids  a  policy  is 
that  the  risk  is  changed,  for  when  more  time  Is  taken  up  in  completing  the 
voyage,  than  the  underwriter  contemplated,  his  risk  is  protracted.  Hence, 
where  a  vessel  insured  from  Whitehaven  to  St.  Michael's  was  fbreed 
Into  Dablin,  where  she  broke  bulk  and  discharged  part  of  her  eargo,  it  was 
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rated  by  Lord  Kenyon,  that  the  nnderwriter  waa  diseharifed.  {StUt  ▼.  War- 
dtll,  2  Eap.  N.  P.  C.  610.)  And  where  a  policy  was  made  oo  a  ship  bound  from 
Dartmouth  to  Liverpool,  which  sailed  from  Dartmouth,  but  afterwards  put 
into  Looe,  a  place  she  must  of  necessity  have  passed  by  on  the  course  of  her 
▼oya^,  yet  not  mentioned  in  the  policy ;  though  it  was  proved  that  no 
accident  whatever  happened  in  going  in  or  coming  out  of  Looe,  and  that  she 
was  lost  after  she  had  cleared  it,  and  got  to  sea,  still  Mr.  Justice  Yates  ruled, 
this  to  be  a  deviation,  and  to  avoid  the  policy.  {Fox  v.  Black,  Exeter  Sara. 
Ass.  1767,  cit.  1  Esp.  N.  P.  90.  Totonson  v.  Ouyon,  cit  Marshall  on  In- 
surance, 179.)  Upon  the  same  principle  if  a  ship,  having  liberty  to  put  into 
one  port,  puts  into  another  equally  in  her  way,  this  is  fatal,  though  neither  the 
risk  nor  the  premium  would  have  been  greater,  if  this  had  been  pernfitted  by 
the  policy.  {Elliot  v.  Wilton,  7  Bro.  P.  C.  459. 1  Phillips  on  Insurance,  484.) 
And  a  departure  from  the  usual  course  of  a  voyage,  for  the  purpose  of  assist- 
ing another  vessel  in  saving  property,  is  a  deviation  which  discharges  the  in- 
surer. {IaUU  v.  SL  Louis  PerpetuiU  Marine  Fire  and  Life  Int.  Co,  7  Mis. 
379.)  So  punning  a  vessel  that  has  been  piratically  taken  by  its  crew,  is  a 
deviation  and  will  discharge  the  insurers.  {Hood  v.  Nesbitt,  1  Yeates,  114.) 
So  if  a  vessel  remains  in  a  port,  to  which  she  has  been  carried  by  captors,  for 
the  purposes  of  trading,  for  a  longer  time  than  is  necessary  to  prepare  for  her 
voyage,  it  is  a  deviation.    {Kingeton  v.  Oirard,  4  Dall  274) 

A  ship's  cargo  and  freight  were  insured  **  from  Boston  to  the  Canaries,  and 
from  thence  to  any  port  or  ports  of  Spanish  America,  and  at  and  from  thence 
to  her  port  of  discharge  in  the  United  States,  under  whatever  papers  she  may 
sail."  She  went  safely  to  the  Canaries,  and  from  thence,  under  Spanish 
colors  and  papers,  to  Vera  Cruz,  where  the  outward  cargo  was  landed,  and 
afterwards  seised  as  an  illegal  importation.  The  roaster,  after  spending  five 
months  In  exertions  to  recover  his  cargo,  without  success,  took  a  cargo  to 
Havana,  where  was  one  of  the  Spanish  house  concerned  in  the  adventure, 
in  order  to  change  his  papers  to  return  to  the  United  States.  On  her  passage 
to  Havana  the  ship  was  captured  and  condemned.  The  captain's  delay  at 
Vera  Cruz  was  not,  and  the  voyage  to  Havana  was,  a  deviation.  {Stocker  v. 
Harrie,  3  Mass.  409.)  In  Mey  v.  S.  Carolina  Ine.  Co,  (Const.  Repw  339,)* 
the  defendants  refused  to  insure  a  vessel  on  a  voyage  at  and  from  Amsterdam 
to  Charleston,  but  afterwards  did  insure  "  from  Amsterdam  only."  The  ves- 
sel, partly  laden,  sailed  from  Amsterdam,  and  in  Ave  days  arrived  in  the 
Texel  road«,  where  she  took  the  rest  of  her  cargo  out  of  lighten  from  Amster- 
dam. A  vessel  of  her  size  could  not  take  a  full  cargo  over  the  shoals  between 
Amsterdam  and  the  Texel.  Being  delayed  at  the  Texel  by  adverse  winds, 
she  met  with  a  general  average  loss,  for  which  a  jury  gave  a  verdict  for  the 
insured,  and  the  court  refused  to  allow  a  new  trial,  either  on  the  gronnd 
that  the  vessel  had  not  proceeded  on  her  voyage  from  Amsterdam,  or  that 
the  facts  in  evidence  substantiated  a  deviation  which  vacated  the  policy. 
In  Voe  V.  Robinaon,  (9  Johns.  192.)  a  vessel  was  insured  at  and  from  Port  Plata 
to  New  York  ;  and  in  going  from  Port  Plata  to  Susua,  which  is  in  the  district 
bearing  the  name  of  Port  Plata,  and  about  18  miles  east  of  the  port,  to  take 
in  a  cargo  of  mahogany,  she  was  driven  into  the  road  or  bay  of  Isabella,  in 
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Um  fane  dbtrieti  aod  there  lost  She  had  a  permit  from  the  custom* home 
at  Port  Plata  to  go  to  Snsna,  to  obtain  her  cargo,  and  would  have  been  obli- 
fad  to  letnrn  to  Port  Plata,  to  pay  the  duties,  and  get  a  clearance,  such 
Mug  the  usual  courM  of  trade  there.  The  custom-house  and  port  of  entry 
aie  confined  to  the  particular  place  called  Port  Plata  ;  and  the  district  for  the 
pvrposes  of  revenae,  which  bears  that  name,  extends  nearly  a  hundred  miles 
nioag  the  coast.  Port  Plata  is  a  safe  harbor ;  bat  Susua  and  Isabella  are 
open  toads,  and  dangerous  while  particular  winds  prevail.  Held,  that  Port 
Plata  proper,  and  the  district  of  Port  Plata,  were  dtfierent  objects,  and  the 
perib  dietioct ;  that  the  going  from  Port  Plata  to  Sosna  was  a  deviation ; 
and  that  nothing  but  a  clear,  well-settled,  and  welt  understood  usage  of  trade 
wonld  be  sufficient  to  include  both  objects  under  the  name  "  Port  Plata." 
In  RobtrU9n  v.  Tht  Columbimn  Jta.  Co.  (8  Johns.  491,)  a  vessel  was 
insared  from  New  York  to  Tenerifle,  aod,  for  an  additional  premium, 
perasiaaion  wis  given  to  proceed  to  the  isles  of  May  and  Bonavista, 
from  Teaeriife,  and  thence  to  New  York.  The  vessel  was  refused  per- 
nissioii  to  enter  or  land  any  part  of  her  cargo  at  Tenerifle,  without 
performing  a  quarantine  of  40  days,  which  the  master  not  choosing  to  do, 
went  to  M aderia,  the  oearest  port  where  he  could  enter  and  land  his  cargo, 
and  there  sold  and  landed  his  cargo,  and  proceeded  to  the  Isle  of  May. 
It  waa  held,  that  the  going  to  Maderia  was  a  deviation. 

Where  Insurance  was  made  on  the  freight  of  the  Venus,  ftom  Philadelphia 
to  the  Isle  of  France.  On  the  voyage  insured,  the  ship  was  stopped  by  a 
British  ship  of  war,  on  the  1 6th  January,  180(),  detained  for  a  short  time,  snd 
discharged,  the  register  being  indorsed  "  warned  not  to  proceed  to  any  port  in 
the  possession  of  hw  majesty's  enemies."  The  Venus  returned  to  Philadelphia 
on  the  23d  of  February,  1808,  and  the  assured  claimed  for  a  total  loss.  The 
Isle  of  France  was  not  blockaded  by  an  actual  force  uotil  after  the  1st  of 
February,  1808 ;  but  the  captain  of  the  British  ship  informed  the  master  and 
owner  of  the  Venus  that  the  Isle  of  France  was  blockaded,  and  that  she 
woald  be  prize,  which  caused  the  Venus  to  return  to  Philadelphia.  It  was  held, 
that  the  voyage  was  improperly  broken  np,  and  that  the  insurers  on  the 
freight  of  the  Venus  were  not  liable.  (King  v.  Delawmrt  /ns.  Co,  2  Wash. 
C.  G.  300.)  And  where  a  vessel  was  insured  from  New  York  to  Bremen, 
with  liberty  to  enter  a  Dutch  port,  if  informed  it  could  be  done  with  safety  ; 
and  on  the  coast  of  Holland,  it  was  learned  that  Amsterdam  was  not  block* 
aded,  and  that  she  might  go  there  safe  from  British  cruisers ;  and  she  was 
eaptored  by  a  French  cruiser,  while  standing  in  for  Tezel,  10  miles  from  the 
ealianoe  of  the  roads,  and  carried  into  Amsterdam.  It  was  held,  that  the  in- 
formation did  not  warrant  the  vessel's  being  taken  to  Tezel,  and  a  departure 
from  the  route  to  Bremen  was  therefore  a  deviation  that  discharged  the  in- 
surers. {Dmerkftm  v.  U.  StaUt  /its.  Co,  2  S.  &  R.  309.)  And  where  in- 
soranoe  was  made  from  New  York  to  Boordeauz,  "the  insured  not  to 
abandon,  if  refused  admittance  or  turned  away  but  may  proceed  to  another 
near  open  port."  The  ship  was  turned  away  from  Bourdeauz,  by  a 
British  vessel.  Held,  that,  under  the  Berlin  decree,  the  French  ports  were 
open,  as  to  the  ship  insured,  and  that  an  attempt  of  the  master  to  proceed  to 
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ilion  <rbicb  put  mi  end  to  Ihe  policy.    {Tenet 
i3.) 

If  ■  leasl  remuui  ia  ■  port,  to  which  ab*  hw  baen  cairigd  by  Mpton,  for 
(ba  porpom  of  tradiaf ,  far  t  longar  time  than  i(  naeeaary  to  prspars  for  htt 
*°7aS«i  it  i*  a  dovtBtian.    iKingttaa  t.  Qirard,  4  Dili.  9T4.) 

If  port!  of  call  ara  named  in  a  policjr  in  a  aiicciaiiva  order,  the  ahip  mnit 
take  Ihemin  the  nme  •uec««an  In  which  they  are  namod,  unleMaome  ouso 
or  paiticalar  oecueity  iDlerraBe  to  Tary  the  ^^neral  rule.  {OairdniT  <t. 
StnheuH,  3  Taunt  16 ,  et  vide  Bragg  T.  Andertnii,  4  ibid.  3J9  ;  Kant  v. 
OJaMiiaN/R(.Ca.3Johiia.364)  Btat»my.HaiBarlk,6T.K.  531.  Mari- 
^K  T.  Riid,  3  But,  573.)  Aod  if  the  ihip'i  poiti  of  diiehar^  ue  only 
monlioned  poerally.  but  nut  apficiGcBlly  Damsd  io  the  policy,  the  abip 
mnat  go  la  them  in  Ihe  [eographieal  ordrr  ia  which  they  occnr  ;  and  takiag 
tiwm  out  of  that  order,  unleiB  thii  be  wanamed  by  aaaf^  or  by  necenty, 
will  boa  dsviaUoa.  (Giodonr.  Simnwndt,  eil.  G  T.  B.  533.)  Under  a 
policy  from  Londoa  to  Ibe  ahip'a  diichar^af  port  or  porta  In  the  Baltic, 
with  libeny  lo  loueb  at  any  pon  or  porta  for  orden,  or  any  other  purpoaa 
the  ahip,  in  tBnohin;  for  orden  before  ihe  had  aelecled  her  port  of  dii- 
ohargg,  ianot  caaGiiod  to  take  the  porta  in  the  auecenive  order  in  whleh 
they  lie  in  the  coune  of  Ihe  Toya£e,  bnt  may  return  to  a  port  ahe  haa 
quitted,  foi  aniera  aa  to  her  pott  of  diBCliar|[e.  {Andrtitt  y.  Melliik, 
(is  irrar),  5  Taunt.  496.  3  M.  &  S.  37.  16  EaM,  313.,  et  vide  Driieot  t. 
Bonl,  1  B.  &.  P.  313.)  But  after  ahe  hei  aelected  her  port  of  diachaqte, 
abe  mnM  tsaeh  at  port*  only  in  their  anccesive  order,     (/(id.) 

.  Where  a  ahip  iuiured  al  aod  from  liabon  had  liberty  to  call  at  any  one 
port  in  Portugal  for  any  purpoae  whataoeier,  and  after  leaving  liibon  aailed 
toeomplele  hercar^  la  Faro,  a  port  lo  Iha  aoulhward  ; — It  waa  held,  that 
the  permiiaion  mu<it  ba  reatrained  to  the  noNliward  port*  on  her  way  to  Eng- 
land, and  that  ahe  had  deriated  by  goinf  aoolhward.  (.Hogg  v.  Harntr, 
FaAon  Inaurauce,  444.  Manhill  on  Inanranee,  1S4.  Raalieny.  R»ett, 
Park  on  Inaurance,  445.,  vide  etiam  Huntrr  v.  Ltethliy,  10  B.  &  C.  858  ; 
S.  C.  (in  nror)  coofiriDed  LiathUf  y.  Haiiier,  5  H.  &,  P.  457.  T  Ring  517. 
1C.A.J.433.    lTyrw.35S) 

And  where  an  inaurance  waa  effected  on  a  ahip  "  at  aod  from  her  port  of 
lading  in  North  Anenea  to  Liverpool ;"  the  took  in  part  of  her  carfo  at  K. 
ia  New  Brnnawick,  and  then  aailed  Tram  tliaiice  lo  B.  In  Ihe  aame  province, 
•even  mil**  distant,  on  the  aame  bay  of  the  aaa.  She  there  completed  her 
cwgo,  and  then  returned  to  E.  lo  reocivc  proviMMlai  dto.,  after  which,  ihe 
aailod  for  England,  and  waa  loat  on  the  voyage.  8.  waa  not  in  Ihe  way  two 
K-  to  Liverpool  B.  and  K.  were  aituate  oa  creeka  openiog  into  Ihe  hay,  and 
were  ipoken  of  by  wms  penon*  ai  porta,  bnt  neither  of  Iheoi  had  a  euatom- 
boDia.  Thoy  bad  cuatam-houae  offlcen,  and  were  under  the  jnriidiclion  of 
the  cuBtom-houae  of  St.  John.  New  Brunawick ; — It  waa  held,  Ihat.  alter  the 
ahip  bad  begun  to  load  al  K.,  thai  waa  ber  port  of  lading ;  that  the  lenn  of 
"  port  of  lading"  in  the  policy,  did  not  allow  of  ber  afterwarda  going  lo  B.; 
■ul  that  herdoing  00,  waaadevialioD.     iSrownv.    Tai/Uia;iA  &E.S41, 


15—5  CASES  IN  THE  SUPRRME  COURT 


Patrick  ▼.  Ludlow. 


Port  Baltic  on  the  33d  of  Not.    Bemg  there  informed  that  it  would  be  im- 
poMible  to  reach  Cronstadt  on  account  of  the  ice,  she  sailed  from  Port  Baltic 
<Mi  the  S3d  of  Not.,  intendinf;  to  go  to  RaTol,  and  was  lost  while  endeaTorinir 
to  get  into  the  bay.    Held,  that  the  going  into  Port  Baltic,  and  afterwards 
attempting  to  get  into  RaTel.  was  justifiable  and  no  doTiation,  the  captain 
haTing  acted  honufide^^nd  according  to  his  best  judgment.    {Orahamyr. 
Commercial  Int.  Co,  11  Johns.  353.)    And  it  is  not  a  violation  of  this  princi- 
ple for  a  ship  driTen,  by  necessity,  into  a  port  not  mentioned  in  the  policy  of 
insurance,  to  leaTC,  or  take  cargo,  if  no  delay  or  change  of  risk  be  occasioned 
thereby.    {Cliaoe  t.  EogU  ln§,  Co,  5  Pick.  51.    Oaibert  t.  Readshaw,  I  £sp. 
N.  P.  93.    Motteux  ▼  London  Asouranee  Comp.   1  Atk  347.    Harrington  t. 
Halkeld,  Park  on  Insurance,  455.     Delaney  t.  Stoddart,  1  T.  R.  33     Thomao 
▼.  Royal  Esekange  Aoouroneo  Comp.  1  Price,  195.)     If,  by  sickness,  or  any 
^her  cause,  so  many  of  the  officere  or  ship's  company  are  disabled  from  per- 
forming their  duty,  as  to  render  it  impossible,  or  highly  perilous,  to  proceed  on 
the  Toyage,  the  ship  may  put  into  the  nearest  port  where  medical  assistanccy 
or  other  hands,  can  be  procured  ;  and  the  deviation  in  such  case  will  be  jus- 
tified by  the  necessity.    But  to  make  out  such  a  justification,  it  must  dear- 
ly appear,  that  this  neeesHty  arose  without  any  default  of  the  master  or 
owners  ;  and  that  if  a  surgeon  were  necessary  in  the  voyage  Insured,  a  sur- 
geon of  competent  skill,  and  furnished  with  all  necessary  iustruments  and 
medicines  was  on  board.    (Per  Lord  Eldon  C.  J.  in  Wolfe  t.  Claggett,  cit. 
Marshall  on  Insurance,  313.)    If  the  captain  be  forced  out  of  his  course  un- 
der the  compulsion  of  a  mntinons  crew,  such  a  deviation  will  be  excused  by 
the  force  put  upon  the  captain. 

>    To  mske  a  dcTiation  criminal,  and  so  discharge  the  underwriter,  it  must 
be  done  voluntarily ;  thus,  in  Elton  v.  Brogden,  (Str.  1264)  the  vessel  sailed 
from  Bristol  with  a  letter  of  marque,  insured  from  Bristol  to  Newfoundland,  and 
took  a  prise.  The  saiiors  mutinied  and  compelled  the  captain  to  leave  his  course 
for  Newfoundland  and  return  to  Bristol.    In  an  action  against  the  insurers, 
who  set  np  a  deviation  in  their  defence,  it  was  resolved,  that  it  was  excused 
hy  reason  of  the  foree  used  against  the  captain,  which  he  could  not  resist 
and  so  fell  within  the  case  of  necessity,  which  had  been  always  admitted  as 
an  excuse.    So  where  the  crew  being  alarmed  by  reports  of  an  enemy,  in- 
sisted on  the  captain  bearing  away  for  another  port,  it  was  held  to  be  no  de- 
lation.   (I  Esp.  N.  P.  93.)    So  where  she  was  carried  forcibly  by  a  king's 
ship  out  of  the  course  of  the  voyage.    {Scott  t.  TAonipwn,  1  N.  R.  118.) 
A  policy  was  effected  on  goods  on  board  a  particular  ship  from  A.  to  B. 
*'  against  sea  risk  and  fire  only ;"  in  the  course  of  the  Toyage  from  A.  to  B. 
the  ship  was  carried  out  of  the  conns  of  the  voyage  by  a  king's  ship ;  bat 
being  afterwards  relessed  she  proceeded  on  the  Toyage  insured,  and  while 
80  proceeding,  the  goods  insured,  sustained  sea  damage  ;^It  was  held,  that 
the  underwriters  were  liable  for  this  lo«.    {Id,)  But  it  is  a  dsTiation,  if 
the  master  leave  a  port  for  a  particular  purpose,  by  the  command  of  the 
captain  of  a  king's  ship  lying  there,  without  any  remonstrance. 

PUncho  T.  FUtcher,  (Dong.  350.,)  is  an  illustration  of  a  doTiation  in  accor- 
dance with  the  nsage  of  trade.  (See  also  Bond  t.  Ghnoaleo,  3  Salkeld  445.) 
Bat  the  danger  which  will  justify  a  yeiwl  in  remaining  in  port  n  long  time. 


■ 
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witboQt  discbargiof  the  ooderwiten,  must  be  obvious,  immediate,  directly 
applied  to  the  iDterruption  of  the  voya^,  and  immioent ;  not  distant,  con- 
tiojrent,  and  indefinite.  {Oliver  v.  Maryland  Ins.  Co,  7  Cranch,  487.)  If 
the  ship  deviate  for  the  purpose  of  repair,  this,  like  every  other  voyage  of 
Beoeastty,  must  be  pursued  in  the  most  expeditions  manner ;  for  if  it  appear 
to  have  been  onderuken  for  any  other  object  than  repairs,  it  will  not  justify 
the  deviation  ;  or  if  there  be  any  unnecessary  delay  in  getting  the  repairs 
dooe,  this  will  be  equivalent  to  a  new  deviation.  {Lavabre  v.  Wilmm,  Dong. 
384.)  In  fact,  the  deviation  from  necessity  moat  be  justified  by  the  necessity, 
both  no  to  the  substance  and  manner  of  it,  and  nothing  more  most  be  done» 
than  what  the  necessity  requires. 


*CoiT  and  Woolsey  against  Smith.  [^IG] 

Insurance  on  hones  trom  Liverpool  to  New  York,  *'  against  all  risks,  inolnd- 
iog  the  risk  of  death,  from  any  cause  whatever,  until  they  shall  be  safely 
lauded,"  About  three  days  before  the  arrival  of  the  vessel  at  New  York, 
she  met  with  a  violent  gale  of  wind  and  heavy  sea,  which  caused  her  to 
roll  very  much,  by  which  means  one  of  the  horses  was  thrown  down  and 
bruised,  in  consequence  of  which  he  refused  to  eat,  and  died  in  three  days 
alter  he  was  landed  at  New  York. 

It  Wtts  held  that  the  horae  received  his  death  wound  by  the  perils  of  the 
sea,  and  that  the  plaintiff  was  entitled  to  recover  the  full  value  of  the 
horse. 

'The  only  question  is  what  was  the  condition  of  the  cargo  when  landed.  Per 
Kentt  J. 

This  was  an  action  on  a  policy  of  insurance  on  horses^ 
on  board  the  ship  Perseverance,  from  Liverpool  to  New 
York,  *'  against  all  risks,  includinor  the  risk  of  death  from 
any  cause  whatever ;  until  the  goods  shall  be  safely  landed." 

&c. 

The  value  of  the  horses  shipped  on  the  voyage,  was 
proved  to  be  two  thousand  five  hundred  and  forty-eight 
dollars.  Three  days  before  the  arrival  of  the  vessel  at  New 
York  it  came  on  io  blow  a  violent  gale,  the  ship  rolling  very 
much,  and  the  sea  running  very  high.  During  the  gale,  one 
lof  the  horses  was  thrown  off  his  legs,  and  was,  with  great 
difficulty,  got  up.    Before  the  gale,  the  horse  was  iu  good 
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condition  and  more  beallhy  than  any  olher  horse  on  board 
■he  ship  ;  but  by  (he  fall,  he  was  much  injured,  and  refused 
to  eat  end  continued  to  refuse  to  eat,  afler  he  was  landed,  and 
died  in  three  or  four  days  after  he  was  landed,  in  New  York. 

After  his  death,  h  farrier  opened  him,  and  found  that  bis 
death  was  occasioned  by  violent  bruises  in  his  breast ;  and 
the  farrier,  who  saw  the  horse  before  he  was  landed,  was  of 
opinion  that  it  was  impossible  for  him  to  have  recovered 
from  the  stale  in  which  he  then  appeared  to  be. 

The  declaration  staled,  that  by  the  dangers  end  violence 
of  the  seas,  ice.  the  horse  was  so  wounded;  bruised,  &c-  that 
he  then  and  there  became  of  no  vnlue  to  the  plaintiffs,  and 
that  although  he  was  afterwards  landed,  yet  by  reason  of 
the  wounds,  &a.  aforesaid,  he  continued  sick,  lame,  and 
langnishing,  unlil  afterwards,  &g.  he  died. 

A  verdict  was  fbimd  for  (he  plaintiffs,  subject  to  the  opin- 
ion of  (he  court  on  the  above  case,  which  was  argued  at  the 

last  term. 
[•17]        Hopkins,  for  the  plainti&. 
C.  J.  Bogert,  contra. 

Radcliff,  J.  The  question  is.  whether  the  defendant  is 
liable  for  the  damoge  sustained  by  the  injury  suffered  by 
means  of  this  accident?  The  injury  is  clearly  within  the 
risks  expressed  in  the  policy,  and  happened  during  the  voy- 
age insured.  If  the  horse  had  been  thus  partially  injured  and 
continued  to  live,  there  could  have  been  no  doubt  but  the 
defendant  would  have  been  liable  for  the  proportionate  dim- 
inution of  his  value.  His  subsequent  death  cannot  alter  the 
case.  It  is  not,  as  has  been  supposed,  the  gravamen  alleged, 
but  merely  evidence  of  the  extent  of  the  injury  j  his  death 
wound  being  received  during  the  voyage.  The  cause  of  ac- 
tion existed  before,  and  the  allegation  of  his  death  might  have 
been  wholly  omitted  in  the  plaintiff'  declaration.  As  has 
been  observed  by  the  counsel  for  the  plaintiffs,  it  is  the  com- 
mon case  of  damaged  goods,  and  the  amount  of  the  damages 
ascertained  by  subsequent  evidence  attending  the  subject. 

The  horse  appearing  to  be  wholly  lost,  1  think  the  plain- 
tiffs are  entitled  to  recover  his  value. 
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Kent,  J.  I  fully  agree  in  the  doctrine  laid  down  in  the 
case  of  Lockyer  and  others  v.  Offley^  (1  Term  Rep,  252,) 
that  the  insurer  is  not  liable  for  losses  happening  after  the 
term  prescribed  in  the  policy,  although  the  subsequent  loss 
be  a  consequence  of  a  peril  in  the  policy.  What  was  the 
condition  of  the  cargo  when  it  was  landed,  is  the  only  ques- 
tion. In  this  case,  one  of  the  horses  received  a  death  wound 
during  the  voyage,  and  by  reason  of  the  perils  specified  in 
the  policy.  Surely  the  damages  so  received,  as  they  existed 
at  the  termination  of  the  voyage,  are  a  proper  subject  of  retribu- 
tion. The  subsequent  death  of  the  horse  is  to  be  put  wholly 
out  of  view.  How  much  wa^he  injured  by  the  bruises, 
and  how  much  damage  *ought  to  have  been  assessed,  at  [*1S] 
the  time  he  was  landed,  are  the  proper  subjects  of  inqui- 
ry. The  subsequent  death  of  the  horse  ought  not  to  put  the 
plaintiffs  in  a  worse  situation  than  if  he  had  survived  the  bru  ises« 
It  oaght  not  to  go  to  the  destruction  of  the  plaintiffs'  right  of 
action.  If  the  plaintiffs  would  have  had  a  right  of  action  for 
an  injury  to  the  horse,  by  which  his  value  was  lessened,  had 
the  horse  survived,  they,  surely  must  have  that  right  of  ac* 
tion,  notwithstandmg  the  subsequent  increase  of  loss.  We 
must  say,  that  the  present  policy  was  merely  upon  the  exis- 
tence of  the  lives  of  the  horses,  for  the  voyage,  or  the  plain- 
tiffs must  recover  an  average  loss.      There  is  no  alternative^ 

lam  of  opinion  they  are  entitled  to  recover,  and  to  the 
full  amount  of  the  horse,  for  he  was  so  disabled  by  the  fall^ 
as  that  he  could  not  eat  before  he  landed,  and  died  three  or 
four  days  after.     It  was  a  total  loss  of  the  horse. 

Lewis,  Ch.  J.  was  of  the  same  opinion. 

Judgment  for  the  plaintiffs.((t) 

(a)  lo  the  ease  of  Morehnp  ▼.  Dunlope,  cited  by  Willes,  J.  in  Lockyer  ▼. 
OJley,  (1  Term.  R.260,)  where  an  insurance  on  aehip  was  made  Tor  six  months 
mod  three  days  before  the  expiration  of  the  time  she  received  her  death  wouod> 
but  by  pnmpin^  was  kept  afloat  antil  three  days  af^er  the  time,  it  was  held, 
that  the  insured  could  not  recover.  The  case  was  also  pot  by  Wtlles,  J.  of  an 
insorance  on  a  man's  life  for  a  year,  who  some  short  time  after  the  expiration 
of  the  term,  received  a  mortal  wound,  of  which  he  died  after  the  year,  who 
thought  the  aMarer  woald  not  be  liable. 
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Lockyer  ▼.  Qffley  decided,  that  where  a  ship  iiifared  for  a  Toyagre  arriTed 
and  remained  safely  in  port  for  twenty-four  boura,  the  assurer  was  not  liable 
for  a  seizure  made  afterwards  in  consequence  of  an  act  of  smuggling  commit- 
ted by  the  master  during  the  voyage.  The  question  mainly  considered  by  the 
court  was  whether  the  actual  property  in  the  vessel  was  altered  till  the  act 
of  Beisare»  and  this  was  decided  in  the  negative. 

A  similar  decision  has  been  made  in  Louisiana.    A  policy  was  effected  on 
'*  the  Spanish  brig  Palmero  de  Mahon,  against  barratry  and  other  risks,  from 
Havana  to  New  Orleans,  until  she  should  be  moored  twenty-four  hours  in  good 
safety."    Within  the  twenty-four  hours  from  the  time  of  mooring  at  New  Or- 
leans, an  attempt  was  made  by  the  master  and  mariners  to  smuggle  some  ram 
and  cigars,  in  consequence  of  which,  after  she  had  been   moored  more  than 
twenty -fours,  she  was  seized,  and  and  subsequently  condemned.    The  Su- 
preme Court  of  Louisiana  was  of  opinion  that  the  underwriters  were  not  lia- 
ble, the  ground  of  the  decision  being,  that  she  was  not  seized  until  after  the 
expiration  of  the  twenty-four  hours.   (Mariatigui  Knight  ^  Co,  v.  Louisianm 
In$,  Co.    8  Louisiana  R.  65.  decided  on  the  authority  of  Lockytr  v.  Offiey 
1  T.  R.  252 )     But  in  case  of  the  seizure  of  a  ship  during  the  risk,  and  its  con- 
demnation after  the  termination  of  the  risk,  the  insurers  were  held  to  be  liable 
for  a  total  loss,  for  the  seizure  in  itself  constituted  such  a  loss.    The   subse- 
quent release  of  the  ship  might  have  taken  away  the  right  of  abandonment, 
but  as  the  ship  was  not  released,  it  was  held  that  the  right  to  abandon  subsist- 
ed after  the  risk  had  ceased,     {fiorr  v.  N.  E.  Mar,  Ins.  Co,  11  Mass.  Rep. 
1.)    A  British  vessel  insured  from  Bilboa  to  Rouen,  till  she  had  been  there 
moored  twenty-four  hours  in  safety,  arrived  at  Rouen,  where  a  hostile  embar- 
go  had  been  laid  upon  British  vessels.      It  seems  that  she  was  not  actually 
taken  possession  of  under  the  embargo,  until  after  the  expiration  of  the  twen- 
ty-four hours,  but  she  had  been  in  the  power  of  the  officers  of  the  French  go- 
vernment from  the  time  of  her  arrival.    Lord  Kenyon  instructed  the  jury,  that 
the  lost  happened  immediately  on  the  vessel's  arriving  within  the  operation  of 
the  embargo,  and  so  before  the  expiration  of  the  risk.    (Minette  v.  Anderoonf 
Park,  55.    Peake,  211.) 

These  cases  are  however  readily  distinguishable  from  the  principal  case. 
(See  1  Phillips  on  Ins.  708  ;  3  Steph.  N.  P.  2069 ;  and  also  from  Stagg  f 
SneU  V.  The  United  Jn$.  Co,,  infra,  p.  34,  in  which  the  ship  arrived  at  Cnra- 
ooa  in  such  a  state  that  the  was  not  worth  repairing ) 
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Stedpast,  ex  dem.  W.  Nicoll  and  olhers,  against  H. 
Nicoll. 

N.  ia  AoBiut,  ITT8, dsvbed  lind  to  hii  »n  Witliam,  far  life,  remiinilir  to  W. 
tlin  MD  of  WilJiam,  liviDg  i[  (he  time  of  the  dcTiie,  tor  liFe,  with  remtiudsi 
to  the  Erst  end  ever;  dIJibc  aon  of  the  Srat  wiD  of  Willitm  aucMHively,  in 
fail  male,  vith  lemainder  to  the  iteond  son  of  Williain,  ;thea  m  cue,)  with 
ram&iiider  to  hii  Gret  aud  every  other  eon,  ■uccenively  iu  tail  malt  ;  with 
retDBipder  to  every  othsr  unborn  ton  at  Witliam  (occneatvely,  in  tail  maU  ; 
ramaiader  to  tha  lirit  gud  every  ulher  unborn  daughter  of  WLlliam  incceS' 
nrely,  in  tail  matt,-  remainder  Id  the  lealator'e  aecoud  ion  Ssmiiel  for  lifa  ; 
niniaiader  to  the  Gnt  and  every  other  son  of  Samuel,  guccesaively,  jn  tail 
mate  ;  ivith  remainder  to  the  teitator'a  three  diiughtera,  in  tail  geatrat,  a* 
lenants  in  common  ;  with  remainder  to  the  aime  three  daughlert,  in  fee  ; 
and  devised  to  trmtsea  to  preierve  cnntinj^aat  remaindara. 

The  tecUtor  died  let  March,  ITSO,  laaviue  itiue  two  •ooa,  Williani  and  Sam- 
uel, and  three  diughlPi*.  Willium.  lbs  eldest  ion,  entered  under  the  ivill, 
and  died  seioed.  in  April,  1T9G,  leaving  two  aena,  WiMiam  and  Henry  ;  and 
William,  the  grandiun  of  the  testator,  entered  on  the  death  of  hie  father, 
noder  the  will,  and  died  leiaed  in  June,  1 799,  leaving  inue  a  danghtet,  aod 
hia  wife  priarineat  tntiini,  nho  waa  delivered  of  a  tea.  also  named  Wtlliam. 
in  October,  1799.  It  waa  held,  that  the  paithamoui  aon  took  the  ealata  in 
remaiader,  by  the  deviae,  in  the  aaina  oiauner  at  if  he  had  been  bora  iu  the 
life-time  of  hia  father. 

This  was  an  action  of  ejectment.     The  cause  was  tried 
al  the    SnSblk  circuit,  in  June,  1800,  before  Mr. 
"Justice  Benson,  when  the  jury  found  a  special  ver-     ['WJ 
diet,  in  which  the  following  facts  were  contained. 

Williatn  Nicoll,  being  seised  in  fee  of  the  premises  in 
question,  madq  his  will,  on  the  19lh  August,  1778,  in  which, 
among  oihor  things,  he  devised  the  premises  in  question  to 
his  son  William  for  life,  without  impeachment  of  waste; 
with  remainder  to  trustees,  and  their  heirs,  during  the  life  of 
his  son  William,  to  preserve  the  contingent  remainders  in  his 
will,  limited ;  with  remainder  to  the  first  son  of  his  said  son 
William,  for  life ;  with  remainder  to  the  said  trustees  and 
their  heirs  during  the  life  of  his  said  grandson,  to  preserve 
the  contingent  remainders  therein  after  limited,  to  wit,  with 
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remaiader  to  the  first  and  every  other  son  and  sons  of  the 
eldest  son  of  his  said  son  William,  successively  according  to 
the  seniority,  the  elder  to  be  preferred  before  the  younger,  to 
hold  the  same  in  tail  male ;  and  in  case  of  the  death  of  the 
first  son  of  his  said  son  William,  without  such  issue,  then 
the  testator  gave  the  said  lands,  &c.  to  the  second  son,  (the 
defendant,)  and  the  issue  male  of  such  second  son,  in  the 
same  manner  as  above,  with  like  devises  to  trustees  for  pre- 
serving the  contingent  remainders;  and  declaring  his  inten- 
tion to  be  to  give  an  estate  for  life  only  to  such  second 
son,  in  tail  to  his  issue  male  successively,  and  so  to  every 
other  son  of  his  said  son  William,  and  the  issue  of  such 
son  successively  upon  the  like  contingencies ;  and  in  de- 
fault of  issue  male  of  his  said  son  William,  he  devised  the 
said  remainder  to  the  first  or  eldest  daughter  of  his  said  son 
William,  for  life  without  impeachment  of  waste ;  with  re- 
mainder, during  the  life  of  such  first  daughter,  to  the  same 
trustees  and  their  heirs,  in  trust,  to  preserve  the  contingent 
remainders  therein  after  mentioned  ;  with  remainder  to  the 
first  and  every  other  son  and  sons  of  his  said  first  or  eldest 
daughter  successively,  according  to  their  seniority,  the  eld- 
est always  to  be  preferred  to  the  younger,  to  hold  the 
[*20]  same  in  tail  male ;  and  in  case  of  *the  death  of  the  first 
daughter  of  his  said  son  William,  without  such  issue, 
then  he  devised  the  same  lands,  d&c,  to  the  second  daughter, 
of  his  son  William,  and  the  issue  male  ofsuch  second  daughter, 
in  the  same  manner,  ^ith  like  devise  to  trustees  to  preserve 
contingent  remainders,  expressing  his  intention  to  give  an  es- 
tate for  life  to  such  second  daughter,  to  her  issue  in  tail  male, 
successively  ;  and  so  to  every  other  daughter  of  his  said  son 
William  and  their  male  issue  upon  the  like  contingencies. 
In  default  of  issue,  male  and  female,  of  his  son  William,  and 
their  male  issue,  the  lands  were  devised  to  the  testator's  son 
Samuel  Benjamin,  for  life,  without  impeachment  of  waste ; 
with  remainder  to  trustees  to  preserve  contingent  remainders ; 
with  remaindar  to  his  son  Samuel  and  his  issue  male,  in  the 
aame  manner  as  before  devised  to  his  son  William ;  and  in 
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default  of  issue  male  of  his  soa  Samuel  Benjamin,  tie  devised 
ttie'same  to  his^lhree  daughters,  and  their  issue  male,  equal- 
ly to  be  dirided.between  them,  share  and  share  alike  ;  and 
in  default  of  their  male  issue,  to  their  issue  female,  equally  to 
be  divided  between  ihem. 

And  the  testator  added,  "  that  his  meaning  might  be  the 
better  understood,  and  to  give  a  key  for  the  more  certain  ex- 
posilioD  of  bis  will,  he  declared  it  to  be  his  general  intent, 
to  cODlinue  the  estate  at  Islip,  (the  premises  in  question,)  first 
in  the  male  descendants  of  his  sod  William,  then  in  the  male 
issue  of  the  daughters  of  his  said  son  William,  then  in  the 
male  issue  of  his  son  Samuel,  then  in  the  male  issue  of  the 
testator's  three  daughters  in  severalty,  and  upon  the  failure 
of  such  male  issue,  then  to  the  issue  female  in  severalty,  and 
that  it  should  not  be  in  the  power  of  his  descendants,  before 
his  great  grandchildren,  to  dock  the  entail." 

The  other  provisions  and  devises  in  the  will,  as  well  as  a 
codicil  made  the  23d  February,  178U,  relating  to  different 
subjects,  it  is  unnecessary  to  state  them  here. 

The  testator  died  the  1st  March,  1780,  leaving  is> 
issue*Wiliiam,  his  eldest  son  Samuel  Benjamin,  his  [*^} 
younger  son,  and  three  daughters,  named  in  the  will. 
Od  the  death  of  his  father,  William,  the  eldest  son,  entered 
aod  was  seised  under  the  will,  and  died  so  seised,  on  the 
20tb  April,  1796,  leaving  issue  William  his  eldest  son,  and 
henry  S.  bis  second  and  younger  son,  both  of  whom  and 
the  three  daughters  of  the  testator,  were  living  at  the  time  of 
his  death.  William,  the  grandson  of  the  testator,  after  the 
death  of  his  father,  entered  and  was  seised  under  the  will, 
and  died  so  seised,  the  6th  June,  1799,  leaving  issue  a  daugh- 
er,  (Deborah,)  and  his  wife,  privement  enseint,  and  who  od 
the  26th  October,  1799,  was  delivered  of  a  male  child,  called 
William,  who  is  now  living,  and  is  one  of  the  lessors,  being 
the  lawful  issue  and  only  son  of  the  last  mentioned  William, 
and  great  grandson  of  the  testator.  The  other  lessors,  iSelah 
Strong,  and  Richard  Udall,  were  appointed,  on  the  9th  No- 
Tember,  1799,  by  the  court  of  chancery,  guardians  of  his  per- 
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son  and  esinte.  The  premises  in  question  are  part  of  the 
testator's  land  at  Islip. 

The  cnuse  was  argned,  at  (he  last  term,  by 

Hamilton  and  Coiden,  for  the  plaintiff;  and 

Harison,  for  the  defendant. 

Radcliff,  J.  It  is  unnecessary  to  go  into  a  particular 
ejiaroinalion  of  the  law  relalive  to  the  operation  of  devises, 
like  the  present  to  William  the  son,  and  William  the  grand- 
son, of  the  testator.  The  devises  to  them  were,  in  express 
terms,  devises  of  estate  for  life  only,  and  from  the  general 
plan  of  the  will,  evidently  appear  to  have  been  so  intended. 
The  rule  is  settled,  (1  Co.  86.  Archer's  Case,  1  Ld,  Baym. 
203 ;  1  Eq.  Cas.  Abr.  184 ;  Backhouse  v.  Welh,)  and  it  was 
conceded  on  the  argument,  that  an  express  estate  for  life,  thus 
created,  cannot  be  enlarged  by  implication,  nor  by  any  sub- 
sequent general  words,  unless  it  be  necessary  to  eSec- 
[•22]  tuate  the  'intent  of  the  will.  This  construction,  in 
the  present  instance,  so  far  from  opposing  that  intent, 
is  necessary  to  carry  it  iiitoexecuiion.  (2  Burr.  1106.  1  P. 
Wms.  54.  601.  605.  S*ilk.236.  2Vern.S.  O.  2  Ld.  Raym. 
1561.  2  Vern.  737.  3  Salk.  326.  1  P.  Wms.  59.  in  note, 
lb.  755.  759,760.  6  Bro.  Pari.  Cas.  222.  Jones,  114.  1 
Tez.  146.  Cro.Car.  363.  4lh  ed.  F^arne,  97, 100, 101. 105. 
109.  140,  141.)  It  follows,  that  William,  the  grandson  was 
seised  of  an  estate  for  life  only,  with  remainder  to  his  el- 
dest son  in  tail  male,  and  for  want  of  such  issue,  remainder 
to  his  brother,  Henry  S.  Kicoll,  ihe  present  defendant.  Wil- 
liam, the  grandson,  had  no  male  issue,  at  the  lime  of  his  death, 
but  left  his  wife  enseini,  of  whom  a  posthumous  son  was 
born,  named  William  Nicnll,  one  of  the  lessors  of  the  plain- 
tiff, Mere  it  is  objected,  that  the  remainder  being  contingent, 
and  William,  the  grandson, having  no  male  issne,  in  esse,  at 
the  time  of  his  death,  it  could  not  vest,  eo  instand  ;  that  the 
particular  estate  determined,  and  failing  as  to  his  issue,  the 
remainder  over  to  Henry,  the  defendant,  immediately  took 
effect.  This  depends  on  the  question  whether  posthumous 
children,  by  our  law,  are  capable  of  taking  in  remainder,  as 
if  they  had  been  during  the  life-time  of  their  parents. 
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By  the  strict  principles  of  the  feudal  law,  which  always 
required  an  existing  tenant  to  the  prcBcipe^  it  was  formerly 
held  that  they  could  not.  But  although  the  law  was  thus 
deemed  to  be  finally  settled,  the  decision  of  the  K.  B.  to  that 
effect,  in  the  case  of  Reeve  v.  Long^  (I  Salk.  228,)  was  re- 
versed by  the  house  of  lords,  against  the  opinion  of  all  the 
judges.  That  case  arose  on  a  will,  and  the  lords  distinguish- 
ed between  a  devise^  and  a  limitation  of  such  remainder  by 
deed.  They  resoWed,  that  the  technical  rule  should  yield  to 
the  plain  intent  of  the  will,  and,  for  that  purpose,  construed 
the  limitation  in  the  nature  of  nn  executory  devise,  and  al- 
lowed the  freehold  to  vest  in  the  person  next  in  re- 
mainderj  till  the  son,  *who  was  intended  to  take,  be  [*23] 
born.  Soon  after  this  decision,  the  statute  of  10  Wm. 
III.  was  passed,  which  provided,  that  where  an  estate,  by  any 
marriage,  or  other  settlement,  was  limited  in  remainder,  &c. 
posthumous  children  should  be  enabled  to  take,  as  if  born 
during  the  life  of  their  father.  This  statute  did  not  expressly 
extend  to  such  limitations  by  will ;  and  it  is  said,  that  the 
bouse  of  lords  in  passing  it,  were  unwilling  to  make  any 
express  mention  of  limitations  by  will,  lest  it  should  appear 
to  call  in  question  the  propriety  of  their  determination.  (Co. 
Litt.  298,  note  by  Butler.)  If  the  statute  does  not  apply  to 
wills,  the  decision  of  the  house  uf  lords  must  be  received  as 
having  settled  the  rule  in  England,  for  either  by  virtue  of 
that  decision,  or  of  the  statute,  it  appears,  thereafter,  to  have 
been  uniformly  adopted  ;  and  in  a  late  case  o{  Roe  v.  Quaiily^ 
(1  Term  Rep.  634,)  to  have  been  received  as  free  from  doubt. 
The  authorities  on  this  subject,  however,  generally  refer  to 
the  statute,  as  prescribing  the  rule  in  all  cases,  independent 
of  the  determination  of  the  house  of  lords  ;  and  its  terms,  I 
think,  are  susceptible  of  that  construction.  The  statute  of 
Wm.  was  also  adopted  in  this  state,  while  a  colony,  in  the 
year  1774,  but  was  repealed,  by  name,  in  1788 ;  and  in  the 
same  session  all  the  statutes  of  Hngland  were  declared  to  be 
DO  longer  in  force.  The  statute  of  Wm.  is,  therefore,  not  a 
part  of  our  present  code,  and  no  legislative  provision  has 
since  been  made,  in  favor  of  posthumous  children,  except 
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in  the  single  case  of  descents,  in  which  it  is  declared  that  they 
shall  inherit,  as  if  born  during  the  life  of  their  parents.  That 
provision  being  confined  to  the  case  of  inAsriM/ice,  cannot 
apply  to  the  present. 

The  will,  in  the  present  case,  was  made,  and  the  testator 
died  while  the  colony  act  was  in  force,  H€  must  be  3appo»- 
ed  to  have  acted  under  the  influence  of  the  eiistiirg  law,  and, 
we  are  to  conclude,  intended,  as  far  as  he  contempla- 
[*24]  led  iheevent  of  a  posihiimons  child,  that  law  'should 
govern.  The  question,  then  remains,  haw  far  we 
can  give  effect  to  the  intent  of  his  will,  or  how  far  the  do- 
lerminnrion  of  the  house  of  lords,  in  the  case  of  Reeve  t. 
Long,  shaW  bs  respected  as  settling  the  law  in  the  case  of 
wills,  previous  to  the  slat,  of  William. 

On  principles  of  natnrol  justice,  no  reason  can  be  assigned 
why  an  infant  en  ventre  sa  mere  should  not  be  entitled  lo  the 
same  rights  as  a  child  previously  born.  The  civil  law, 
(Just.  lib.  2,  lit.  13,  Doiuat,  h,  2,  tit.  I,  s.  1,  par.  6,)  without 
discrimination  confers  on  him  every  beneficial  interest;  and 
the  common  law  generally  regards  him  with  the  same  in* 
diligence.  It  enlilks  him  to  a  share  imder  the  statute  of  dis- 
tribuiions.  He  might,  at  common  law,  lake  by  descent  to  the 
exclusion  of  the  next  heir;  and,  according  to  Lord  Coke, 
(he  est»te  was  allowed  to  vest  in  such  heir  until  his  birtb. 
(Plowd.  375.  3  Co.  61.  Hob.  222.  Dyer,  106.)  In  pur- 
suance of  the  same  doctrine,  be  might  be  vouched  to  warranty ; 
and  an  action  for  detainment  of  charters  might  he  brought 
for  him  as  heir.  In  a  modern  case,  also,  (5  Term  Rep.  59, 
60,)  the  marriage  of  a  testator  subsequent  to  his  will,  and  the 
birth  of  a  posthumous  child,  was  resolved  to  be  a  revocation 
of  the  will,  and  such  child  was  allowed  to  lake  as  heir. 
Indeed,  with  the  aid  of  the  statuie  of  Wm.  the  rule  appears 
invariably  established  in  the  English  law,  and  was  so  declared 
by  Mr.  Justice  Buller,  in  the  case  of  Doe  v.  Clack,  (2  Hen. 
Bl.  400,)  that  whenever  it  would  conduce  to  his  interest,  a 
child  en  ventre  sa  mere  should  be  considered  as  absolutely 
born.     After  a  train  of  decisions  to  tliis  effect,  the  reason  and 
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equity  of  which  equally  apply  to  the  present  case,  I  should 
not  be  disposed  to  revive  or  enforce  a  technical  rule  founded 
on  principles  which  have  long  ceased  to  operate,  unless  I 
found  myself  constrained  by  authority.  The  decision  of  the 
house  of  lords,  in  the  case  of  Reevei  v.  Long,  has  been 
treated  with  much  severity,  and  imputed  to  sensibility  rather 
than  a  regard  to  the  existing  law.  Considering 
*it  as  applicable  to  devise  only,  which  have  always  [*25] 
received  a  more  liberal  construction  than  formal  con- 
veyances, perhaps  it  was  not  liable  to  all  the  censure  that  has 
been  bestowed  upon  it.  But  whatever  are  its  merits,  it  was 
the  determination  of  the  highest  tribunal  of  the  English 
law,  in  the  last  resort,  and  was  soon  thereafter  indirectly  sanc- 
tioned by  the  legislative  provision  on  the  subject.  Inde* 
pendent  of  the  statute  of  Wm.  that  determination  must  have 
been  considered  as  prescribing  the  rule  at  common  law,  and 
as  binding  and  conclusive  on  the  English  courts,  and  there- 
fore, <x|ually  so  on  the  courts  in  this  country.  With  this 
authority  directly  applicable  to  the  case  before  us,  which  is 
supported  by  powerful  considerations  of  natural  justice,  and 
the  spirit  ot  analogous  cases,  I  think  we  are  authorized  to 
dispense  with  the  ancient  rule,  and  maintain  the  right  of  a 
posthumous  child  to  take,  in  remainder,  by  devise^  although 
not  in  esse  at  the  instant  the  particular  estate  determined. 

lam,  therefore,  of  opinion,  that  the  plaintiff  ought  to  re- 
cover. 

Kent,  J.  The  devises  to  William,  the  son,  and  William, 
the  grandson,  of  the  testator,  are  in  in  express  terms  for  life 
only. 

Both  these  devisees  were  living  when  the  will  was  made. 
The  remainder  over,  then,  to  the  first  son  of  the  grandson,  in 
tail  male,  was  good,  and  within  the  established  rule  respect- 
ing executory  devises,  that  they  are  valid  for  a  life  or  lives 
in  being  and  21  years  afterwards ;  and  so  far  limitations  are 
valid  in  a  common  law  conveyance.  (2  Bl.  Com.  174.  1 
Black.  Rep.  190.  Duke  of  Norfolk's  Case,  3  Ch.  Cas.  1.  7 
Term  Rep.  102,  Long  v.  BlackalL 

There  can  be  no  doubt,  also,  but  that  the  posthumous  son 
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son  of  the  grandson  William,  if  he  takes  at  ull,  must  toke  as 
a  purchaser.     Tlie  son  and  grandson  look  otiljr  eslales  for 

life. 
[*26]  'This  seemed  to  be  conceded  upon  the  argument. 
The  language  and  intent  of  ihs  will  are  loo  une- 
quivocal and  express  to  admit  of  any  other  construction. 
(2  Vent.  311.  313.  Cnrih.  164.  i  Co.  95.  b.  2  Burr.  1100. 
1106.  Pnlm.  359.  T.  Roym.  315.  ^rcAer**  Co«.  1  Co. 
86.  2  P.  Wms.  476.  1  Snlk.  223.  236.  1  Ld.  Raym.  203. 
1  Eq.  Cos.  Abr.  181.  pi.  27.  1  P.  Wms.  64.  605.  8  Ld. 
Raym.  1661.  2  Vern.  737.  Cro.  Car.  363.  6  Bro.  Pari. 
Cas  .222-229.  1  Fearne,  passim.)  William,  the  grand* 
•on,  was  accordingly  seised  of  an  estate  fur  life  only,  with 
lemainder  to  his  eldest  son,  in  tail  male,  and  for  want  of 
•uch  issue,  remainder  to  the  dRfendanl,  &c.  William,  the 
grandson,  had  no  male  issue  in  esse  at  the  lime  of  his  death. 
The  estate  could  not  then  vest  eo  inslanli  in  bis  mule  issue ; 
and  it  was  contended,  on  the  part  of  the  defendniil,  that  the 
remainc'er  over  lo  (he  defendant,  the  secoud  grandson,  im- 
mediately  took  effect.  This  will  depend  upon  the  true  an- 
swer lothe  question  into  which  the  whole  cause  resolvea 
itself,  whether  n  posthumous  child  can  take  a  remainder,  as 
pui^haser,  as  if  horn  in  ihe  lifetime  of  its  father  ? 

Our  staluie  relative  to  pnsihunjous  children,  only  applies 
to  theiu  in  the  charncler  of  heirs.  They  shall,  in  all  cafies 
whatever,  inherit,  as  if  burn  in  the  lifetime  of  (heir  respeciive 
fathers.  (Laws.  sess.  9,  c.  12,  s.  5.)  This  was  the  only  sta- 
tute provision  in  force  nt  the  time  of  the  dealh  of  ihe  falher 
of  the  poslhunioHs  child.  In  England,  the  common  law  rule 
Was  understood  lo  be,  that  a  remuinder  to  Ihe  first  son  of  A., 
being  a  contingent  remainder,  must  take  effect  during  the  par- 
ticular estale  of  A.,  or  to  insianti  that  it  determined  ;  and 
(hat  if  A.  bad  no  son  in  esse  at  the  lime  of  his  deolh,  tha 
next  remainder  over  took  effect,  as  if  A.  hnd  died  without  is- 
sue ;  (Waikins  on  Desc.  133,  131. 137,  138.  and  ihe  authori- 
ties there  ched  ;  1  Salk.  228  ;  ^  Bl.  Com.  169,]  and  if  tha 
person  who  so  sncceded  lo  the  remainder,  took  by  pur- 
["ar]    chase,  he  could  not  b«  defeated  by  the  'birth  of  a  po»- 
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thumous  son  to  A.  Tliis  was  undoubtedly  understood  and 
received  to  be  ihe  rule  of  the  commou  Inw.  But,  on  the  other 
hand,  if  Ihe  remainder  man,  in  such  case,  had  taken  b)'  de- 
scent,  or  performam  doni,  instead  of  by  purchase,  then,  by 
thecotnmon  lnvr,  the  posthumous  son  would  have  devested  the 
estflte.  This  rule,  notwithstanding:  it  appeared  to  be  so  well 
established,  was,  however,  shaken  by  ibe  house  of  lords,  on 
a  writ  of  error,  in  the  case  of  Reeve  v.  Long,  in  which  they 
reversed  the  judgment  of  the  K.  B.  on  this  very  rule,  and,  as 
it  is  said,  against  the  opinion  of  all  the  judges.  This  case 
gave  occasion  to  th(>  statute  ol  10  &  11  Wm.  III.  c.  16,  to 
enable  posthumous  children  to  take  estates,  as  if  born  in  the 
lifetime  of  iheir  fathers.  It  recited,  "  tnat  whereas  it  often 
hnppened  that  by  marriage  and  other  settlements,  estates  were 
limited  in  remainder  to  the  use  of  sons  and  daughters,  the 
issue  of  such  marriage,  with  remainder  over,  &c.  by 
which  means  such  sons  and  daughters,  if  they  should 
be  born  after  the  decease  of  their  father,  were  in 
danger  to  be  defeated  of  their  remainder,"  &c.  and  it  enac- 
ted, thai  in  case  of  estates  (hen  or  thereafter  so  limited,  the 
posthumous  children  should  take  by  virtue  of  such  seitle- 
ment,  in  the  same  manner  as  if  born  in  the  lifetime  of  their 
father,  &c.{a) 

This  act  was  enacted  by  the  Colony  legislature  in  1774, 
and  rei>ealed  in  1788.  (Sess.  1 1,  c.  73,  s.  1.)  It  was  proba- 
bly, supposeJ,  at  the  time,  ihal  the  provision  in  a  former  act, 
which  I  have  mentioned,  was  comprehensive  enough  to  reach 
every  cose.  We  are,  therefore,  still  obliged  to  recur  to  the 
principles  of  the  common  law,  to  determine  whether  the  pos- 
thumous son  can  lake  as  a  purchaser  in  the  case  staled. 
The  decision  of  the  house  of  Lords  in  the  case  of 
Reeve  v.  Long,  a  little  prior  to  the  "statute  of  Wil-  ['28] 
liarn  III.  does,  indeed,  settle  the  question  in  favor  of 
the  posthumous  son,  if  that  decision  is  to  be  regarded  as  a 

(■)[OId  note-l  Lord  Longhborouf^  m;b,  (hal  Ihe  object  of  thw  RtitnlcwM 
nMloRffirm  ih«  eiwoof  Remet.  tanff,  Iho.igh  it  did  by  implication  ■ffirmit; 
but  ll  MtaUiihed  that  Uis  tmt  principle  should  jovern  wlier*  tbo  limittlion 
wuttr^Mdrf  MtUaBMDt.    (4  Vm.  Jan.  342.) 
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conclusive  siuhority.  I  am  satisfied,  that  it  was  la  opposi- 
tion (o  the  old  technical  rule,  that  a  remainder  must  rest, 
either  during  the  particular  estate,  or  else  at  the  very  instant 
of  its  determination.  This  rule  was  founded  on  feudal  princi- 
ples,andwasintendedloavoidlhe  inconveniences  which  might 
arise  by  admilling  an  interval  when  there  should  be  no  ten- 
ant of  the  freehold  ;  as  well  as  to  preserve  an  uninterrupled 
possession  between  the  particular  estate  and  that  in  remain- 
der.  The  reason  of  the  rule  hax,  therefore,  in  a  great  degree, 
ceased  ;  and  I  should  be  very  unwilling  to  revive  it,  unless 
I  felt  myself  absolutely  bound  by  authority,  especially 
when  it  went  lo  defeat  the  claims  of  a  posthumous  son  mere- 
ly because  he  was  posthumous.  On  theother  hand,  the  de- 
cision of  (he  house  of  lords,  on  a  question  of  law  brought  re- 
gularly before  them,  by  writ  of  error,  must  be  regarded  as  of 
the  highest  authority.  The  circumstance  of  the  lapse  of  a 
century  since  that  decision  was  made,  during  which  time  it 
has  stood  nnchangod,  cannot  but  add  to  the  force  with  which 
it  presses  upon  the  question  before  us.  Since  that  time  the 
rights  of  posthumous  children  have  been  constantly  extend- 
ing. An  infant  en  ventre  sa  mere  has  been  considered,  inde- 
psndant  of  the  statute  of  William  III.  as  in  actual  existence, 
for  many  purposes,  according  to  the  maxim  of  the  civil  law, 
post/iumus  pro  nato  kabeiur.  (1  Vesey,  86.  5  Term  Rep. 
49.  4yesey,jun.211,242.  332.  325.  334,  335.)  "I  know 
of  no  ai^ument,"  says  oneof  the  judges,  (Grose,  J.  in /jonca- 
$kire  V.  Laticaskire,)  "  founded  on  law  or  natural  justice,  in 
favor  of  the  child  who  is  born  during  his  father's  Ufe,  that 
.  does  not  equally  extend  to  a  posthumous  child;  and,  in  a 
late  case,  (2  H.  Black.  40fl.)  the  court  go  so  far  as  to  say  that 
it  is  now  settled,  that  an  infant  en  ventre  aa  mere  shall  be 

considered,  generally  speaking,  as  born,  for  all  pur- 
[*29]     poses  for  'his  own  benefit.     In  that  case,  Ch.  J.  Eyre 

observed,  "  that  an  infant  en  ventre  aa  mare,  came 
clearly  within  the  description  of  a  child  living  at  the  time  of 
his  father's  death. 

Since  the  decision  of  the  English  house  of  lords  has  re- 
ceived such  sanction  by  the  progressive  aud  liberal  consid- 
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eration  of  the  situation  of  posthumous  children  I  do  not 
hesitate  to  conclude,  that  the  posthumous  son  in  the  case 
before  us  was  to  be  considered  in  esse  nt  his  father's  death, 
80  far  as  to  be  competent  to  take  the  remainder  in  tail ;  and, 
consequently,  that  the  lessor  of  the  plaintiff  is  entitled  to 
recover. 
Lewis,  Ch.  J.  was  also  of  the  same  opinion. 

Judgment  for  the  plaintiff.(6)|[c) 

ih)  [Old  note.]  It  appears  from  the  decbion  of  K.  B.  in  Long  y.  BUekal, 
(7  Term  Rep.  102,)  aod  a  note  to  that  decisioD,  (p.  103,)  and  from  the  opinion* 
of  the  jadgee  in  4  Vesey,  jun.  241, 242.  322  to  325.  334,  335.  -and  342,  that 
an  infant  en  ventre  «a  mere  is  to  be  deemed  existing,  for  the  purpose  of  exe* 
cotory  devises,  and  that  sach  infants  are  considered,  in  all  reepeeta  as  tir 
•SM.  Indeed,  the  lord  chancellor  (p.  342,)  seems  to  consider  the  decision  of 
the  house  of  lords  as  a  sound  decision,  and  always  acquiesced  in,  and  that  it 
was  sanctioned  by  Lord  Somen.    (See  also  11  Vesey,  jun.  119,  120) 

(e)  The  law  is  now  too  well  ei^tabiiBhed  to  be  shaken  that  an  infant  en  ventre 
sa  mere  is  for  all  purposes  of  construction  to  be  regarded  as  a  living  child. 
Mr.  Jarman,  in  his  Treatise  on  Wills,  (Perkins  ed.  1845,  vol.2,  p.  103,  ei  eeq,). 
observes:  **  This  was  finally  establbhed  in  the  case  of  Doe  v.  Clarke^  (2  H. 
B.  379.)  which  was  an  ejectment  directed  by  Lord  Thuriow,  in  consequence 
of  a  difference  of  opinion  between  his  Lordship  and  Sir  Lloyd  Kenyon,  M. 
It,  on  the  claim  of  a  posthumous  child  under  a  gift  to  all  the  children  of  G. 
who  should  be  living  at  the  time  of  his  death  ;  his  Lordship  maintaining  tba 
competency,  and  his  Honor  the  incompetency  of  the  child  en  ventre  ea  mewe 
to  take  as  a  « living^  child.  {Clarke  v.  Blake,  2  B.  C.  C.  321,  [see  Perkln'a 
ed.  320,  note  (I)  aod  cases  cited,]  overruling  Piereon  v.  Oarnett,  2  B.  C  C. 
47.  Cooper  v.  For6e«,  id.  63.  Freemantle  v.  Freemantle,  1  Cox,  248.) 
The  case  of  Clarke  v.  Blake,  afterwards  came  before  Lord  Loughboroagb» 
(2  Yes.  jun.  673,)  on  the  equity  reserved,  and  his  Lordship,  in  conformity  t» 
the  decirion  of  the  court  of  common  pleas,  held  the  posthumous  child  to 
be  entitled.  Indeed  so  completely  is  the  point  now  set  at  rest,  that  the  claim 
of  a  child  en  ventre  sa  mere  under  a  bequest  "  to  the  child  and  children  be- 
gotten and  to  be  begotten  on  the  body  of  A.,  who  should  be  livivg  at  B.'s  de- 
cease," was  admitted  euh  eilentio  in  the  much  discussed  case  of  Mogg  r, 
Mogg,  (1  Mer.  654.  See  also  Rawline  v.  JRai02tii#,2  Cox,  425.*)  It  bein^ 
thos  settled  that  children  en  ventre  were  entitled  under  the  description  of 


*  These  cases  demonstrate  that  the  distinction  laid  down  in  Nor'they  v. 
Strange,  (1  P.  W.  341,)  between  a  devise  to  children  generally,  and  to  chil- 
dren living  at  a  given  period  wiih  reference  to  the  admission  of  children  en 
ventre,  is  unfounded ;  nor  would  it  have  been  deemed  worthy  of  remark,  had 
not  the  case  been  cited  by  a  recent  writer,  (1  Belt's  Yes.  sen.  1X3,  Editor'n 
note,)  without  an  explicit  denial  of  its  authority. 
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ebildrcD  living,  Ihe  oiJy  douhl  that  iBPitiDcd,  wm  ohtiher  ihef  waald  ba 
bcid  to  come  under  (he  drictiplion  of  childrro  Irvrji;  ind  Ihil  qufdion  tl«» 
fa»  beta  decided  in  the  affirmBlive.  {Trovier  t.  Butli,  I  Sim.  &.  S(u.  161. 
See  elriu  Wliiltloek  t.  HiJdrni,  1  Bos.  &.  PdJI.  343.)  The  mull  Ibtn  n  lo 
nad  the  worde  "  liviog,"  and  "bom,"  as  •fuoayinaue  wilh  fnemttd; 
asd,  10  inppart  a  narrower  ligaificalion  of  iBch  terme,  woide  paiatedlj  ei- 
pieaaira  of  an  inlention  la  employ  them  in  a  special  tad  reelriclcit  hdm. 
niut  b«  lued.  It  ehould  be  obierved,  that  in  Bennett  t.  Honeyieaod,  (Amb. 
7U6,)  Lord  Apoley  cDLiiidrred  (hit  the  adiiiluioa  of  childrpa  en  ventre  waa 
Gonliaad  lo  deviaea  to  chilriren,  and  rcruvrd  lo  let  in  eucli  a  cliild  under  a  de- 
viea  to  reUliona.  Thia  decieion  does  nol  appear  to  have  been  expreaaly  over- 
nled;  butilie  conceived  Ihit  the  present  doclnne,  and  tfig  priuciple  Upon 
which  Ifae  late  caKS  bave  proceeded,  tbat  a  child  en  centre  w  mere  is  for  all 
purpoiea  ■  child  in  eiistence,  and  even  bern,  conclusivelj'  nrgnliie  any  inch 
dIaliuclioD.  (See  al>o  Featue  Cont.  Rem.  Eng.  ed,  1S44,  vol.  1.  p.  308,  *t 
•e?.) 

Aa  to  Ibe  application  ol  Ihe  doctrine  to  legaciea,  ree,  bewde  tb«  roregeiiiK 
■ntboriliiM,  Koperon  Leg.  Am.  cd.  1848,  vol.  l,p.  43,e(  leq.  and  esse*  cited; 
3  Williams  on  Eiia  Am.  ed.  1B41,  p.  797.  el  >e;.  and  cases  cited.  Hr. 
Hilliard  (Aro.  Law  or  Real  Prop.  2d.  ed.  Tot.  1  p.  521, J  in  commenting  upon 
this  rule  remarks  :  "  It  la  the  ealabliahed  principle  or  American  latr,  thai  a 
poathumoDa  child  shall  lake  both  by  .dciceiit  and  expreu  limitalion,  equally 
with  olbera.  (4  Kent,  2m.)  It  waa  early  held  in  New  Ygrk  ;  {Slidfatt 
T.  HicnU,  3  John.  Ca.  18.  Sviift  v.  Daffiild,  5  S.  4.  K.  38.  X-rtillia  v. 
rAoMimer,  S  Faige,  35.  Dingliy  v.  DiogUy,  S  Moss.  535.  Burke  *. 
ITtJib'-,  1  M'Cord'aCha.  551.  Armiilead  v.  Da,,grrJ!tld,  n  Mmi.  UO.  Aik. 
Dig.  94}  i  that  although  the  Statute  of  William  ia  not  in  force  in  that  »>uta, 
hBTiag  been  aKprenly  repealed;  yet  iudependenUy  oflhia  act,  the  Engliah 
law  is  seiilad  in  favor  of  Ibe  claim  of  a  paalhumoua  cbild.  On  p'inciples  or 
natural  jusiice,  auch  o)iild  hga  the  aame  rights  with  otbera.  The  civil  law 
never  mahea  a  diatiucliou,  and  the  common  law  very  rarely.  Thus,  a  pea- 
tbnTnaua  child  lakes  a  share  under  the  atatuta  of  diHribulioDa,  and  by  deacent 
So,  the  birlh  of  auch  child  (with  marriage)  revokes  a  will.  Independent  of 
the  Statute  of  William,  Ihe  decision  of  the  House  of  Lords,  which  was  the 
deteroii nation  of  the  highest  (ribuual  of  the  Engliah  law,  must  be  couiidered 
as  preicrihing  the  tula  at  eommon  lavi ;  and  iuasmuch  as  ihc  old  technical 
rule,  which  requires  a  remainder  to  veal  at  the  very  iustaul  wbsu  Ihe  p(e- 
cedhig  eatate  termmales,  was  founded  ou  feudal  reasons  not  now  in  fores, 
tiiia  furuishss  an  additional  ground  for  adhering  lo  the  later  doetriua."  Add 
to  the  aulboiitiei  cited  by  him,  Feraay  v.  Peiefll,  2  Derereui  &.  Battle,  Bq. 
312.  HuU  T.  Hancack,  15  Pickering,  V55.  The  Sevisrd  Slalutea  of  New 
York  Sded.  vol.  :j,  p.  1 1,  J  3U,  31,  provide,  that  where  a  future ealats  shall  ba 
limited  lo  beira  or  iMus  or  children,  poaibumoas  children  shaJt  be  eii tilled  to 
take  in  the  aame  manner  aa  if  liviug  at  Ihe  death  of  their  parent.  It  ia 
perhaps  worthy  of  nole  that  eataiea  tail  aro  aboliabed  by  statule  in  New 
York.    (2  Rev,  Sut.  3d  ed.  p.  9,  ^  3.) 
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Jones  against  Caswell,  Survivor,  <fec. 


The  laod  of  A.  was  advertised  for  sale  by  the  sheriff  on  an  execution  against 
A.,  at  the  sait  of  B.  C.  who  had  purchased  the  land  without  knowing 
of  the  judgment  and  execution,  agreed  with  B.  who  attended  the  sale,  that 
if  he  would  not  bid  against  him  he  would  pay  B.  the  amount  of  his  execu- 
tion, and  give  him  his  note  for  the  farther  sum  of  150  dollars,  and  B.  acce- 
ded to  the  terms  and  desisted  from  bidding. 

In  an  action  on  the  note  against  C,  by  the  second  endorsee,  to  whom  it  had 
been  negotiated,  after  it  became  due  and  with  a  knowledge  of  the  circum- 
stances, under  which  it  was  given,  it  was  held  that  the  consideration  of  the 
nute  might  be  inquired  into ;  and  that  the  consideration  being  unconscien- 
tious, and  against  public  policy,  the  note  was  void. 

This  was  an  action  on  seven  promissory  notes,  made  by 
the  defendant  and  one  Noble,  to  John  Ward,  who  endorsed 
them  in  blank.  They  were  dated  the  9th  March,  1798,  and 
payable  to  Ward,  or  order,  on  the  first  of  October  following. 
The  cause  was  tried  at  the  H  erkimer  circuit,  before  Mr 
Justice  Radcliff. 

*Samuel  Jones,  the  father  of  the  plaintiff,  had  ob-  f*30] 
tained  a  judgment  and  execution  against  one  Egles- 
ton  whose  lands  were  advertised  for  sale  in  March,  1793. 
The  lands  had  been  previously  sold,  for  a  valuable  consid- 
eration by  Egleston  to  the  defendant  and  Noble,  but  subse- 
quently to  the  judgment,  and  without  knowledge  of  it  by 
them.  Jones  attended  at  the  time  of  the  proposed  sale,  and 
the  defendant  and  Noble,  in  order  to  secure  themselves,  en- 
tered into  negotiation  with  Jones,  and  to  induce  him  to  desist 
from  bidding  against  them,  offered  to  pay  him  the  amount 
of  the  execution,  and  the  further  sum  of  150  dollars,  the 
amount  of  the  notes  in  question.  The  terms  were  accepted, 
and  Jones  said,  at  the  time,  that  he  had  a  further  debt 
against  Egleston,  and  had  been  at  considerable  trouble  and 
expense  in  obtaining  the  judgment.  Jones  did  not  bid, 
but  the  defendant  and  Noble  purchased  the  land,  at  the 
sale,  for  the  amount  of  the  execution,  which  they  paid 
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to  Jones :  and  for  the  furiher  sum  of  160  dollars,  John 
Ward,  by  agreement  of  the  parties,  gave  his  note  to  Jones, 
and  the  defendant  and  Noble  gave  the  present  notes  to 
Ward,  as  a  counter  security  to  him.  In  April,  1798,  Ward 
endorsed  the  present  notes  in  blank  to  Jones,  aiid  the  latter 
gave  up  Ward's  notes  in  exchange.  In  May^  1799,  the 
plaintiff  obtained  ihe  notes  from  Jones,  his  father,  koowing 
the  consideration  for  which  they  were  given,  and  the  cir- 
cumstances under  which  they  were  obtained. 

The  question  reserved,  upon  these  facts,  was  whether  the 
consideration  of  the  notes  was  valid,  and  the  plaintiff  en- 
titled to  recover.    It  was  argued  at  Ihe  lost  term,  by 

Griswold  for  the  plaintiff,  and 

Gold,  contra. 

RAtM:LiFF,  J.     In  this  case  several  questions  have  been 
raised. 
[•31]         1.  'Whether  there  existed  any  consideration  for 
the  notes  on  which  the  action  is  brought,  or  whether 
the  contract  wag  a  nudum  pactum  ? 

2.  Whether  the  consideration  was  lawful  t 

3,  Whether,  if  lawful  in  itself,  an  undue  advantage  was 
not  taken  of  the  defendant's  situation,  and  the  demand 
therefore  nnconscientiou^  7 

If  any  one  of  these  points  be  decided  in  favor  of  the  de- 
fendant, there  is  no  doubt  but  the  plaintiff  ought  to  be  af- 
fected by  it,  for  Ward,  the  person  to  whom  (he  notes  were 
originally  given,  was  a  nominal  party  only.  Samuel  Jones, 
the  father  of  the  plainiifi,  was  the  real  party;  and  the  notes 
were  received  by  the  plaintiff  from  his  father,  when  they 
were  overdue,  aud  with  full  notice  of  the  consideration  and 
the  circumstances  under  which  they  were  given.  The 
plaintiff  is,  therefore,  to  be  deemed  as  standing  in  the  same 
light  with  the  original  payee  of  the  notes. 

As  to  the  first  question,  I  think  the  contract  was  not  void, 
merely  for  the  want  of  consideration.  It  is  not  essential 
that  the  consideration  should  import  a  certain  gain  or  loss  to 
either  party.  It  is  sufficient,  if  the  party  in  whose  favor  the 
contract  is  made,  foregoes  some  advantage  or  benefit,  or  parts 
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with  a  right  which  he  might  otherwise  exert.(a)  (Pow.  on 
Cont.  344.  3  Burr.  1672.)  In  the  present  case,  Jones,  the 
judgment  creditor,  had  a  right,  in  common  with  others,  to 
bid  at  the  intended  sale  of  the  property,  and  his  bidding 
might  probably  have  had  a  considerable  influence  on  the 
sale.  He  agreed  to  relinquish  this  right,  in  consideration  of 
the  money  secured  by  the  notes.  This  was,  at  least,  a  prin- 
cipal part  of  the  consideration,  and,  if  not  illegal,  was  suffi- 
cient to  support  the  contract. 

Whether  the  consideration  was  legal,  is  a  qnestion  of 

considerable  moment  It  is  important  that  sales  at  auction, 
and  particularly  on  legal  process,  should  be  conducted  with 
good  faith,  and  without  prejudice  to  any  party.  The 
forbearance  of  bidding  was  the  leading,  and,  *in  [*32] 
reality,  the  only,  consideration.  It  is  true,  Jones  said 
he  had  a  farther  debt  against  Egleston,  and  had  been  at  con- 
siderable expense  in  obtaining  this  judgment.  But  those 
were  not  the  claims  for  which  the  notes  were  given,  and 
they  were  no  encumbrance  on  the  real  estate  of  Egleston. 
If  the  defendant  and  Noble  had  sought  relief  in  equity,  they 
would  have  been  entitled  to  a  discharge,  or  an  assignment 
of  the  judgment,  on  paying  its  amount ;  and  Jones  could 
not  have  tacked  these  demands.  The  notes  being  no 
claim  on  the  property  in  the  hands  of  the  defnndant  and 
Noble,  if  they  were  extorted  from  them,  at  the  moment  of 
the  sale,  it  was  an  undue  advantage  taken  of  their  situation, 
and  ought  not  to  succeed.      The  forbearance  of  bidding 


(a)  Miller  y,  Drdket  I  Caines,  45.  Powell  v.  Brown,  3  Johns.  100.  Forster 
T.  Fuller,  6  Mass.  58.  Oeerstreet  v.  Phillipe,  1  Litt.  123.  Townley  v.  Sum  - 
rail,  2  Pet.  182.  Lemeater  ▼.  Burckhart,  2  Bibb,  90.  Wooldridge  v.  Catea, 
3  J.  J.  Marsh.  2<i2.  See  obo  Lent  y.  Padelford,  10  Mass.  230.  Train  v. 
Gold,  5  Pick.  380.  Seaman  t.  Seaman,  12  Weud.  381.  Handle  v.  Harris,  6 
Ter^.  508.  Violett  v.  Patton,  5  Craiich,  142,150.  Cabot  \.  Haakina,3 
Pick.  83.  See  also  Pnrron  v.  Turner,  2  Marsh.  496.  Crocker  v.  Higgins,  7 
CoDD.347.  Vadakinv.  Soper,  I  Aik.  267.  MoaeUy  v.  Bouah,  4  Raud.  392. 
Farmer  y.  Stewart,  2  N.  Hamp.  97.  Nickolaon  v.  Mtty,  Wright,  660  Steh- 
bins  y.  Smith,  4  Pick.  97.  Hinman  y.  Moulton,  14  Johns.  466.  Underhill 
y.Gibaon,^  N.  Hamp.  352.  Homea  y.  Dana,  12  Mass.  190.  Chilty  on 
Contracts,  and  aath.  cited  ;  Comyn  on  Contracts,  and  autb.  cited. 
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vas,  therefore,  the  real  consideration,  and  I  ihink  it  a  consid- 
eration which  ought  not  to  be  sanctioned  in  a  court  of  justice. 
The  law  has  regulated  sales  on  execution  with  a  jealous  care, 
and  enjoined  such  proceedings  as  are  likely  to  promote  a  fair 
competition.  A  combination  to  prevent  such  competition,  is 
contrary  to  morality  and  sound  policy.  It  operates  as  a  fraud 
upon  the  debtor  and  his  remaining  creditors,  by  depriving  the 
former  of  the  opportunity,  which  he  ought  to  possess,  of  obtain- 
ing a  full  equivalent  for  the  properly  which  is  devoted  lothe 
payment  of  his  debts,  and  opens  a  door  for  oppressive  specu- 
lation. On  a  similar  principle,  the  bidding  of  puffers  at  auc- 
tion, toenhance  the  price  for  the  benefit  of  sellers,  has  been  ad* 
judged,  in  the  English  courts,  a  fraud  on  real  bidders,  and 
the  purchaser  not  held  by  his  bid.(6)  Cowp.  393.    6  Term 

(i)  See  BexatU  ».  ChritUr,  Cow.  396.  Par  Grme  J.  in  BlacJtford  v.  Prt»- 
1«B,  8  Term,  93.  Houard  v.  Caiili,  E  Term,  64».  Turning  y.  Monitoa,  3 
Bro.  C.  C.  363.  The  (lcU  a!  pirllament  which  iDnctioa  the  Adding  by  >o 
owner  or  his  agent,  are  not  coDitrued  to  esuclion  the  employment  of  puSer* 
ta  r&lis  tlie  price,  but  only  &  bidding  nith  ■  view  to  prevent  the  estate  Trom 
beiogioldatan  DndervalUB.  (Bab.  on  Auo  47.  Sug.  Lawof  Vend.  A.  Farcb. 
23,  24  )  And  il  seeina,  that  where  aeveral  peraone  are  employed  by  the  reo- 
dor  to  bid  for  him,  without  public  notice,  eren  if  there  are  real  bidden,  the 
pDrcbaBer  will  not  be  compeJled  to  complsle  hla  coatract,  (though  a  differeot 
opinion  appfl an  formerly  to  have  prevailed,]  (Conolly  v.  Porjon*,  3  Vm. 
Jr.  625,  D.  Bramley  t.  Alt,  3  Vei.  Jr.  620,)  aa  the  appointment  of  more  than 
one  pertoD  must  he  merely  for  the  parposn  of  enhancing  the  price,  and  cati- 
DOt  be  Df  ceaury  for  the  purpose  of  protection  against  the  estate  being  sold  at 
an  undenralue.  {Smith  v.  ClaTlce,  13  Vet.  Jr.  433.  Blackford  v.  Pratm, 
B  Term  Rep.  93,  95.)  But  there  is  no  doubt  that  the  owner  may  appoint 
ooa  person  lo  bid  for  him,  for  the  purpose  of  guarding  agaiuit  a  sals  of  hit 
property  taking  place  at  ten  Ihan  ila  lalue,  and  Ibat  a  purchaier  at  each 
■ale,  will  be  bound  to  complete  his  purchase,  whether  notice  of  the  appoiot- 
ment  of  such  bidder  was  given  or  not.  This  is  a  rule  founded  in  reaaou  and 
equity,  for  by  it  Ibe  seller  is  enabled  (o  prctecl^himself  agBiaatthe  tricks,  which 
Blight  otherwise  be  practised  upon  him  by  biddera.  Thus  at  an  auction  where 
one  peraon  only  bid  for  the  vendor  to  T5I.  an  acre  upon  a  private  notice  being 
given  to  the  auctioneer  for  the  purpoae  of  saTing  the  duty  in  case  the  eatats 
vas  bought  in,  but  wilbout  any  public  notice  being  given  of  hia  appointment, 
and  then  after  a  conleit  with  real  bidders,  the  eslale  was  sold  at  lOU.  17*. 
per  acre,  aud  the  purchaser  eome  days  aftarwarda  paid  the  duty  and  con6rm> 
ed  the  putcbate.     He   was   decreed  to  perrorta  the  contract  with  costs. 
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Rep.  642.)    An  attempt  to  silence  bidders  cannot  be  viewed 
in  a  more  favorable  light. 

{BramUy  ▼.  Alt,  H.  179a'3  Yes.  Jr.  620.)  So  in  Smith  ▼.  Clarke,  (12  Vei.  Jr. 
477,)  where  the  Tcndori  upon  the  sale  of  an  estate  had  employed  a  person  to 
hid  up  to  but  not  to  exceed  7502.,  which  was  the  sum  for  which  the  estate  was 
sold.    It  was  held  that  they  had  not  committed  any  fraud,  as  tlie  person  em. 
ployed  by  them,  was  not  employed  generally  for  the  purpose  of  enhancing 
the  price,  but  for  the  purpose  of  guarding  against  a  sale  taking  place  at  less 
than  the  real  value  ;  and  they  having  pevious  to  the  sale  told  him  what  they 
considered  the  real  value  to  be,  and  beyond  which  he  was  not  to  bid.     And 
if  an  estate  is  sold  by  auction,  and  there  is  no  contest  between  real  bidders, 
there  being  but  two  bidders,  the  one  employed  by  the  vendor,  of  which  ap- 
pointmeot  pnblic  notice  had  been  given,  and  the  other,  the  purchaser,  such 
notice  will  render  the  purchaser  liable  to  complete  his  contract.     {Oldfield  v. 
Round,  5  Yes.  Jr.  508.)     And  it  seems  that  the  rule  would  be  the  same  even 
where  public  notice  had  not  been  given,  provided  the  bidder  was  appointed 
only  to  protect  the  vendor*s  interest,  and  not  for  the  purpose  of  raising  the 
price.     (Sugden's  Law  of  Ven.  &.  Porch.  6th  edit.  23.)     It  seems  doubtful 
whether  the  appointment  of  one  puffer  would  in  any  case  render  the  sale 
void.     From  the  case  of  Smith  v.  Clark,  (12  Yes.  Jr.  483,)  it  seems  that  it 
would  ;  but  from  the  note  of  a  case  in  Mr.  Sugden's  excellent  treatise  on  the 
law  of  vendors  and  purchasers,  (6th  edit  p,  24,  Fitzgerald  v.  Forster,  31st 
of  July,  1813,)  it  appears  that  the  present  Yice  Chancellor  in  a  late  case  ex« 
prened  a  contrary  opinion ;  but  this  opinion  of  his  Honor,  it  is  conceived,  can- 
not be  supported  consistently  with  the  various  other  decisions  respecting  paf- 
ers,  all  of  which  proceed  on  the  ground,  that  the  employment  of  persons  to 
bid  for  the  purpose  of  enhancing  the  price  beyond  the  real  value  is  a  fraud 
upon  real  bidders ;  and  if  the  effecting  that  purpose  by  several  persons  is  frau- 
dolent,  so  also  must  the  effecting  of  it  be  by  one.     But  where  an  estate  is 
advertised  to  be  sold  without  reserve,  the  appointment  of  one  puffer  will  cer- 
tainly render  the  sale  void.     For  the  plain  meaning  of  the  words  "  without 
reserve"  is  that  no  person  will  be  employed  to  bid  on  behalf  of  the  vendor: 
and  therefore  where  such  words  are  used,  and  a  person  is  employed  by  the 
vendor  for  the  purpose  of  keeping  op  the  price,  the  vendor  can  have  no  claim 
to  the  aid  of  a  court  of  equity  to  enforce  a  contract  against  a  purchaser,  into 
which  he  may  have  been  drawn  by  the  vendor's  want  of  faith.     {Meadows  v. 
Tanner,  5  Mad.  34.   Babington  on  Auctions,  50-53.) 

The  American  cases  seem  to  follow  the  rule  stated  by  RadcliflT  J.  in  the 
principal  case  ;  (See  Moncrief  v.  Goldsborough,  4  Harris  &  McHenry,  282  ; 
Donaldsonv. McKoy,  I  Browne,  346;  Smith  v.  Greenlee,  2  Devereux,  126  ;) 
though  it  has  been  held  that  the  employment  of  a  person  to  bid  at  a  public 
sale  on  the  part  of  the  vendor  does  not  vitiate  the  sale  ;  but  a  purchaser  at 
such  sale  will  be  compelled  to  complete  his  purchase,  though  he  had  no  no- 
tice that  snch  person  was  eniployedi  and  though  the  price  was  by  such  means 
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I  atn,  therefore,  of  opinion,  that  the  consideration  of  the 
notes  was  illegal  and  void,  and  that  judgment  of  nonsuit 
ought  to  be  entered. 

Kent,  J.  As  the  notes  were  endorsed  by  Ward  to 
Jones,  with  full  knowledge  in  Jones,  of  the  circumstances 
under  which  they  were  given,  he  having  been 
[*33]  *the  principal  in  the  negotiation,  and  as  the  notes 
were  endorsed  by  Jones  to  his  son,  after  they  were 
due,  and  with  full  knowledge  also  in  the  son,  of  the  origi- 
nal negotiation,  I  consider  the  merits  of  the  case  between  the 
parties  the  same  as  if  the  suit  was  in  the  name  of  the  origi* 
nal  payee.  The  defendant  is  entitled  to  go  into  the  consid- 
eration of  the  notes.  And,  upon  facts  stated,  I  am  of 
opinion,  that  the  notes  were  given  without  valid  consideration. 
All  that  Samuel  Jones  could,  or  ought  to  have  demanded,  in 
consequence  of  his  execution,  was  the  amount  of  his  judg- 
ment. That  was  paid  him  by  the  defendant,  and  to  demand 
the  further  sum  of  160  dollars  for  desisting  from  bidding  at 
the  sale,  was  an  unconscientious  demand.  It  was  a  con- 
sideration against  public  policy,  which  encourages  bidding 
at  sales  on  execution.  This  was  the  language  of  the  old  law ; 
(8  Co.  97,  a.)  and  the  same  policy  is  pursued  in  our  statute, 
which  directs  how  long,  and  in  how  many  places,  notice  of 
such  sales  shall  be  given  by  the  sheriff.  The  defendants 
were  at  the  auction,  struggling,  as  innocent  purchasers,  to 
protect  themselves  from  loss;    and  advantage  was  probably 

carried  beyond  iti  real  Talue.  (Jenkins  y.  Hogg,  2  Cooat.  Rep.  821.  See 
alao  Steele  v.  EUmaker,  11  S.  6c  R.  86.)  And  in  another  caae  it  has  beea 
held  that,  if  at  an  auction  a  puffer  is  employed,  by  whom  the  property  sold 
in  run  up  to  an  anreasooable  price,  yet  the  fraud  cannot  be  inquired  into  in 
an  action  for  the  purchase  money  agrainst  the  vendee ,  an  action  on  the  case 
or  a  bill  in  equity  is  the  proper  remedy.  (Miller  ▼.  Campbell,  3  Marsh.  526.) 
It  is  however,  not  illegal  to  place  goods  in  an  auctioneer's  hands  with  di- 
rections that  he  shall  not  part  with  or  depose  of  them  unless  they  produce  a 
specified  sum  ;  the  restriction  not  being  regarded  as  an  unlawful  means  of 
enhancing  the  price,  nor  an  imposition  on  fair  purchasera.  ( Wolfe  v.  Luy$ter, 
1  Hall,  146.  Haxul  t.  Dunham^  ib.  655.)  And  if  the  auctioneer  disobey 
these  directions,  he  is  liable  in  damages  to  his  employer,  {ib,  S.  P.  Steele 
T.  EUmaker,  U  S.  &  R.  86.    See  Haynes  v.  Crutchfield,  7  Alabama,  189.) 
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takeo  of  their  fears,  and  their  aaxieiy  to  preserve  the  estate. 
The  suggestions  of  Jones,  that  he  had  a  further  debt  against 
Egleston,  and  bad  been  at  trouble  and  expense  in  obtaining 
the  jodgipent,  do  not  appear  to  have  formed  any  part  of  the 
consideration  of  the  notes.  They  appear  to  have  been 
tbrovn  out,  after  the  negotiation  had  been  completed,  and 
the  contract  made.  We  cannot  toke  them  to  be  any  thing 
more  than  mere  suggestions,  as  ibey  hare  not  been  supported 
by  proof. 

The  notes,  therefore,  resling  wholly  on  the  consideration 
that  the  plaintiff's  father  should  desist  from  bidding  at  the 
sale,  I  think  the  consideration  must  be  adjudged  void,  as 
against  public  policy,(c)  and  the  interests  of  the  original 
debtor,  whose  property  is  liable  to  be  sacrificed  by  such  com- 
bioaiioos. 

*I  am  of  opinion  that  judgment  of  nonsuit  must  be  [*34] 
entered,  according  to  the  stipulation  in  the  case. 

Lewis,  Ch.  J.  was  of  the  same  opinion. 

Judgment  of  noQ8uit.(d) 

(c)  [Old  Dol«.J    See  Doolia  *.  Ward,  6  Johni.  Bep.  195. 

I't)  Tbfl  doettinfl  of  tbs  priaciptl  cue  wnt  la-affinoEd  in  TheioMim  v.  Da- 
•in,  (13  Johiuaa,  1 13 ;''  aad  upoD  the  rame  principle,  an  agraemeat  between 
two  peiKnu  DDl  to  bid  ogsiart  enoh  other  at  an  anetioD,  but  that  oaa  wm 
lo  bid  and  divide  with  the  olher,  ii  a|[aiDat  poblio  policy,  and  void.  {Dualiit 
T.  Ward,  GJobDi.  194.  mUn- T.  Hou,  BJohne.  444-)  So  If  A,  agree  to 
fire  9 1000,  on  cooditioD  that  B.  will  fbrbev  to  propoM,  or  offer  binusir  to 
tbe  poMmasler-geueral,  (o  carry  the  mail  on  a  mail  route,  inch  agnement  ia 
afaitial  public  policy,  and  no  action  can  be  maintained  dd  iU  {Oalick  T.Waril^ 
i  Bald.  £7.) 

There  ia  however,  nothing  illegal  io  two  or  mora  penona  agreeing  together 
lo  pnrchaaa  a  property  at  a  iheriff'i  nle  and  fixing  a  certain  price  whicli 
Ihey  an  willing  to  give,  and  appointing  one  of  their  Dombet  to  be  the  tnddat. 
(SmiUt.  Joae*,  6  Watu  &  Serg.  133.) 
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Stago  and  Skell  against  The  United  Insvbance 

CoMPANf. 

Id«uibbc«  on  a  vcaccl,  from  Nen  York  to  CuiracoB.  Tb«  Tcnel  met  witb 
heavy  gates  in  conBequedce  of  which  Bhe  Bprung  a  leak,  and  Vti  obliged 
to  have  her  mammaBt  cut  away  ;  and  aHer  much  difficulty  airived  at 
Curneoa,  bul  could  not  be  repaired  (bi  wiDt  of  niBteriale,  and  if  repaired 
would  not  hive  been  worth  the  expense  ;  it  being  admitted,  thai  ehe  re- 
ceived her  death  wound  duriag  the  voyage,  it  waj  held  that  the  imured 
were  entitled  to  recover  for  a  total  loes. 

This  was  an  action  oq  a  policy  of  insurance  on  the  ship 
Mary  Ann,  from  New  Yoik  to  Curracoa.  She  sailed  the  26th 
February,  1800,  on  the  voyage  insured.  On  the  28th  Feb- 
ruary, she  experienced  a  heavy  gale  of  wind,  and  t>ecame 
leaky,  so  that  she  could  not  be  kept  free  of  water  with  both 
pumps.  The  next  day  the  gale  continued  and  the  pumps 
became  choaked  with  corn,  and  the  water  gained  to  four  feet 
in  the  hold.  To  secure  the  ship,  part  of  the  cai^o  was 
thrown  overboard,  and  in  consequence  of  a  heavy  sea,  it  be- 
came necessary  to  cut  away  the  mainmast.  When  the  gale 
abated,  the  ship  had  9  feel  of  water  in  the  hold.  She  was 
with  great  labor  enabled  to  reach  Curracoa  on  the  28lh 
March.  For  want  of  materials,  the  ship  could  not  be  re- 
paired there,  nor  if  refitted  would  she  have  sold  for  enough 
to  pay  the  expense  of  her  repairs.  It  was  admitted,  that  she 
received  her  death  wound  on  the  voyage  to  Curracoa.  The 
plaintiffs  abandoned  for  a  total  loss. 

The  question  was  whether  the  plaintfis  were  entitled  to 
recover  for  a  total,  or  for  an  average  loss  only.  The  cause 
was  argued,  at  the  last  term  by 

B.  Livingston,  for  the  plainti&,  and 
Troup,  contra. 
[•35]  'Per  Curiam.  The  plaintiffs  are  entitled  to  recover  for 
a  total  loss.  The  ship  was  not  worth  repairing  at  Curra- 
coa. This  want  of  value  arose  from  injuries  sustained  during 
the  voyage,  by  the  perils  of  the  sea ;  for  it  is  admitted  that  the 
ship  received  her  death  wound  on  the  voyage.    In  the  case 
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of  Cazelet  v.  St.  Barbe,  (1  Term  Rep.  187,)  when  the  ship 
arrived  at  her  port  of  destination,  she  was  not  worth  repair- 
ing, but  it  was  also  found  by  the  jury  that  the  damages  sus- 
tained by  the  ship  in  the  voyage  did  not  exceed  48  per  cent . 
The  court  accordingly  held  themselves  concluded,  by  the 
finding  of  the  jury,  from  saying  there  was  a  total' loss. 
The  jury  said  the  loss  from  the  voyage  was  only  48 
per  cent.  The  age  of  the  ship  might  have  rendered  her 
not  worth  repairing.  Mr.  J.  Ashurst  observed,  that  it  was 
not  stated  in  that  case,  that  the  ship  received  her  death 
wound  in  the  course  of  the  voyage.  But  in  this  case,  it  is  ex- 
pressly so  stated,  and  we,  accordingly,  must  intend,  that  the 
loss  became  technically  a  total  loss,  by  reason  of  the  loss  of 
the  voyage.  The  case  of  Lockyer  and  others  v.  Offley,  (1 
Term  Rep.  252,)  is  not  applicable  to  the  present,  for  there 
the  ship  was  sound,  and  in  safety,  after  having  been  moored 
for  24  hours,  at  the  port  of  destination.  And  being  so  sound, 
the  underwriters  were  not  to  be  responsible,  for  subsequent 
damages,  although  the  cause  of  them  might  be  traced  up  to 
the  voyage.  Here  the  ship  was  not  in  safety  or  sound  when 
moored.  She  was  disabled  by  the  sea,  so  as  not  to  be  worth 
refitting. 

The  court  are,  accordingly,  of  opinion,  that  the  plaintiffs 
are  entitled  to  recover  for  a  total  loss. 

Judgment  for  the  plaintifiis.(a) 

(«)  See  mprat  p.  18,  a.  (a.)  to  Coit  and  WoUey  y.  Smith. 


Vol.  m. 
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Bundle  T.  Moar«. 

[*36]    *RoKDLE  and  others  against  Moore  and  Pollock. 

When  the  ioiared  •mplo]^  a  faclor  or  agent  to  mIUb  wilb  tbe  iiwaren  li>r 
a  iDlal  ]<»*,  aud  in  ibuidoaineDl  «u  duly  made,  and  the  agsol,  aflerwud*, 
thioDgh  miitake  or  miiippnheniioD  at  a  tfllter  oflfae  iarand.  or  from  natli- 
gsDce,  adjuitcd  the  claim  wilii  the  iDinrera,  u  an  avartge  Iom.  at30  jm- 
cttit.,  and  cancelled  the  policy  ;  it  wei  held,  that  the  agenl  wai  rafwntiU* 
for  the  whole  amount  bein|[  can>idered  u  labetlluted  in  the  place  of  Um 

This  wasnnaction  of  assumpsit.  The  declaration  recited 
a  policy  of  insurance,  in  the  name  of  the  plaintifls,  on  goods, 
on  board  the  ship  Peggy,  at  and  from  Bordeaux  to  Philadel- 
phia. The  whole  cargo  was  valued  at  66,000  dollars,  and 
was  insured  by  Church  and  others,  to  (6,000  dollars,  with 
the  usual  printed  clauses  concerning  prior  insurances.  The 
ship  sailed  on  the  voyage,  and  was  wrecked,  and  the  goods 
lost,  of  which  the  usual  notice  and  proof  were  exbibted. 

The  plaintiffs  employed  the  defendants,  as  factors,  to  settle 
with  the  underwriters,  as  for  a  total  loss,  which  they  promised 
to  do,  or  return  the  policy  uncancelled.  But  the  defendants, 
contrary  to  their  promise  and  duty,  adjusted  the  loss  at  20 
per  cent,  and  cancelled  the  policy,  &c. 

At  the  trial,  the  plainliffs  proved,  by  BA-nard  Razor,  that 
onthe25ih  June,  1798,  he  sailed  from  Bordeaux  on  the 
voyage  insured,  as  master  of  the  ship  Peggy ;  that  the  plain* 
tiffs  had  a  cargo  of  goods  on  board.  That  on  the  30ih  June, 
the  ship  struck  on  a  reef  and  bilged  and  filled.  That  the 
cai^o  was  discharged,  in  a  very  damagetf  slate,  and  the  voy- 
age lost.  The  ship  was  seaworthy  when  she  sailed,  and  the 
goods  were  sold  at  auction  for  the  benefit  of  the  insurers. 
There  were  40  pipes  of  brondyon  board,  not  included  in  the 
bill  of  lading,  which  belonged  to  Bundle  &.  Leach,  two  of 
the  plaintiffs,  who  were  also  owners  of  (he  ship. 

The  plaintiffs,  also,  gave  in  evidence  two  letters  from  (he 
defendants,  one  dated  the  22d  November,  1798,  in  which 
they  slated  that  they  had  made  an  abandonment  of  the  interest 
of  the  plaintiffs,  and  waited  for  the  requisite  papers ;  the  other, 
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dated  the  24th  December,  1798,  in  which  they  state  that 
the  underwriters  had  signed  off  at  20  per  cent. 
•payable  in  30  days.    A  third  letter  from  the  defend-      ['ST] 
ants  was  also  read,«by  which  it  appeared  that  they 
had  adjusted  the  loss  at  20  per  cent,  and  cancelled  the 
policy. 

The  defendants  gave  in  evidence  three  letters  from  Rundle 
&  Leach,  (two  of  the  plaintiffs,)  the  first  dated  December  18, 
1798,  stating  that  they  had  settled  their  claim  on  the  Philadel- 
phia insurance  offices,  at  20  per  cent,  on  the  money,  which 
these  offices  considered  to  be  their  proportion  of  the  salvage, 
remaining  at  Bordeaux,  and  that  they  were  willing  to  make 
the  same  accommodation  with  the  defendants,  or  tlie  defend- 
ants must  settle  the  loss  according  to  the  abandoiiment. 
The  second  letter,  dated  December  27,  1798,  being  an  an- 
swer to  the  one  of  the  defendants  of  the  24lh  December, 
stated  that  the  defendants  misunderstood  the  settlement  of 
their  claim  on  the  Philadelphia  insurance  offices,  and  they 
state  particularly  the  terms  of  settlement  intended.  In  the 
third  letter,  dated  the  6th  January,  1799,  they  repeated, 
with  more  precision,  the  statement  of  their  mode  of  settle- 
ment with  the  Philadelphia  insurers. 

The  judge  charged  the  jury,  that  the  plaintiffs  had  a  right 
to  recover  for  a  total  loss,  for  the  amount  of  the  subscription 
of  those  underwriters  who  had  not  adjusted ;  that  the  salvage 
was  at  the  risk  of  the  defendants,  and  that  the  evidence  was 
not  sufficient  to  presume  the  plaintiffs  had  received  it  The 
jury  found  a  verdict  accordingly. 

A  motion  was  made,  at  the  last  term,  for  a  new  trial,  on 
the  ground  of  exces^ve  damages. 

Pendleton  and  Harison,  for  the  defendants. 

R  Livingston^  for  the  plaintiffs. 

Per  Curiam.    If  the  defendants,  as  the  agents  or  factors 
0f  the  plaintiffs,  have,  through  mistake  or  design,  disobeyed 
their  instructions,  they  are  undoubtedly  responsible, 
*and  are  to  be  considered  as  substituted  for  the  insur-     [*38] 
ers.    This  was  a  point  conceded  upon  the  argument. 
Tiiey  adjusted  the  loss  at  20  per  cent,  in  consequence  of  the 


38        '  CASES  IS  THE  SUPREME  COURT. 

Rondle  ».  Moore. 

plaintiffs'  leiter  of  the  18th  of  December.  It  is,  by  that 
letter,  that  their  conduct  is  to  be  tested.  Two  of  the  plain- 
tiffs therein  Informed  them,  that  the  offices  at  Philadelphia 
had  made  a  compromise  with  them,  and  allowed  them 
20  per  cent,  on  the  money  which  those  offices  considered  to 
be  iheir  proportion  of  the  salvage  (or  goods  saved)  remain- 
ing at  Bordeaux,  and  the  plaintiffs  offered  the  same  accommo- 
dation to  thedefendants;  and  if  that  was  not  agreeable,  they 
directed  them  lo  settle  according  to  the  abandonment.  This 
is  the  evident  import  of  the  letter.  The  defendants  knew 
that  the  plaintiffs  had  abandoned  and  claimed  a  total  loss. 
It  was  not  to  be  supposed,  without  the  most  unequivocal 
declarations  to  that  effect,  that  the  plaintiffs  intended,  in  such 
case,  to  turn  a  total  loss  into  an  average  loss  of  only  30  per 
cent. 

The  letter  conveys  no  such  idea,  and  the  defendants,  in 
making  such  a  palpable  departure  from  their  instructions, 
were  guilty  of  gross  neglect,  and  ought  to  be  answerable  for 
the  consequences. 

Considering,  then,  the  defendants,  as  substituted  for  the 
insurers,  it  is  said,  the  abandonment  was  not  for  the  whole 
cargo.  But  this  is  without  foundation.  The  insurance  was 
on  the  joint  property  of  all  the  plaintiffs.  This  proportion 
of  the  cargo  was  wholly  abandoned.  The  valuation  of  the 
cai^o  in  the  policy  must  be  considered  as  referring  to  the 
cargo  of  all  the  plaintiffs  which  was  insured,  and  not  to  the 
40  pipes  of  brandy  which  belonged  to  two  of  the  plaintiffs 
only.  They  appeared  to  have  had  a  separate  concern  as 
owners  of  the  ship,  and  the  brandy.  As  the  insurers  would 
not  have  been  liable  for  the  brandy,  it  need  not  have  been 

abandoned. 
[*39]  Nor  is  there  any  evidence  that  the  plaintiffs  had  ac< 
tually  received  the  salvage  (or  goods  saved)  to  their 
own  use.  Their  letter  of  the  27th  of  December,  and  the 
account  at  the  foot  of  the  letter  of  the  5th  January,  negative 
the  fact.  The  account  speaks  of  the  salvage  reiuaining  in 
France,  and  of  the  risk  and  toss  of  exchange  in  getting  the 
money  from  thence.    The  plaintiffs  were  probably  informed 
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of  the  amount  of  the  proceeds,  and,  therefore,  had  it  in  their 
power  to  state  the  amount.  This  was  consistent  with  their 
conduct,  and  could  not  deprive  them  of  their  rights. 

We  are  of  opinion,  therefore  the  plaintiffs  are  entitled  to 
recover  for  a  total  loss. 

Rule  refused.(a) 


Abbott  against  Sebor. 

Same  against  The  United  Insurance  Company. 

Robinson  against  The  Same. 

A  policy  on  profits  on  goods,  is  a  valid  policy  ;  and  the  iosared  may  recover  a 

total  or  an  average  loss,  according  as  the  loss  on  the  goods  is  total  or  partial. 
Where  an  insuniBce  is  made  upon  profits  the  assured  mnst  have  an  interest 

in  the  sobject  matter  from  which  the  profits  are  to  proceed  in  order  to  prevent 

the  policy  from  being  considered  a  wager.    Per  Kent,  J.  (b) 
Policies  in  profits  on  freight  if  the  assured  be  the  owner  of  the  subject  wliich  is 

to  create  them  are  not  wagers  but  policies  on  a  real  and  substantial  interest. 

Per  Kent,  J. 
SembUj  that  a  policy  without  interest  is  valid  at  common  law.(c) 
It  9eem8,  that  the  rule  by  which  to  ascertain  whether  there  is  a  total  or  par* 

tial  loss  of  the  profits,  is,  to  determine  whether  more  or  less  than  one  half 

in  value  of  the  subject  has  been  lost. 


(a)  See  mprm,  vol.  2,  p.  335  n.  (6)  to  Juhel  et  al,  v.  Church, 

(6)  Id. 

(c)  The  primary  "Dbligation  of  an  agent  whose  authority  is  limited  by  in- 
sAnictions,  is  to  adhere  faithfully  to  those  instructions,  for  if  he  unnecessarily 
exceed  his  commission,  he  renders  himself  responsible  for  the  act  {Leveriek 
T.  Meigs,  1  Cowen,  668.  Peters  y,  Ballettier,  3  Pick.  501.  Gray  v.  Murray, 
3  Johns.  Ch.  Rep.  167.  Kingston  v.  Wilson,  4  Wash.  C.  G.  Rep.  311.) 
Wh«re  the  instructions  are  explicit,  the  agent  can  exercise  no  discretion. 
(Covreier  v.  Riteer,  4  Wash.  C.  C.  Rep.  551.  Kingston  v.  Kineaid,  1  Wash, 
C.  C.  Rep.  454.  Banargee  v.  Hovey,  5  Mass.  Rep.  36,  7.  See  Duulap's 
Paley*s  Agency,  p.  3,  notes  [a.]  [b.]  (a.) ;  1  Livermore  on  Agency,  ed.  1818,  p. 
341,  etseq, ;  368,  et  seq, ;  3  Cliitt.  Comm.  Sl  Law,  215,  216,  220  ;  Story  on 
Agency,  ed.  1840,  §  192.) 
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If  the  urand,  after  kd  ■baadaDineiit,  aSrmi  the  parchua  of  ■  ahip  b;  lh« 
maatar.  for  the  benefit  of  tbe  awired,  it  ia  a  waiTar  of  the  abaudoameot. 
and  be  i*  eatitlcd  to  recorer  foi  a  partial  Ion  anlf  • 

Admiralt;  lunef  a  oa  to  aeairoilhineas  of  Twaeli,  are  not  eriilance  o(  the  fMti 
•tatcd  in  tbem. 

The  first  of  these  causes  was  an  action  on  a  policy  on 
profits,  upon  goods,  on  board  the  ship  Mary,  from  Bataviato 
New  York,  with  liberiy  to  touch  at  the  usual  places  of  re- 
freshment. The  policy  was  dated  the  23d  November,  1798, 
and  the  goods  valued  at  12,0OU  dollars,  on  profits.  Noloss 
was  to  be  piiid  under  6  per  cent,  unless  in  case  of  general 
average. 

At  the  trial  the  plninliS' proved  the  policy,  and  interest 
in  the  cargo,  to  one-eighth  thereof,  and  an  abandonment 
made  on  the  5th  April,  1799.  The  captain  testified, 
[*40]  'that,  while  off  the  Cape  of  Good  Hope,  on  the  voy- 
age, the  ship  met  with  heavy  gales  of  wind,  and  worked 
and  labored  much  ;  that  in  the  latitude  of  Bermuda,  they  met 
vith  violent  gales,  during  three  weeks,  in  which  the  ship 
labored  much,  and  leaked  much  in  her  upper  works,  and 
sufiered  considerable  damage.  Her  crosstrees  were  sprung, 
her  seams  0|>en,  masts  sprung,  rigging  and  sails  injured, and 
her  rudder  nearly  oB*,  &c.  and  the  seamen  nil  sick.  Finding 
that  he  could  not  get  into  New- York,  the  captain,  on  the  28ih 
December,  1798,  bore  away,  and  arrived  at  St.  Kitts,  on  the 
7th  January  following.  After  two  surveys,  the  ship  was 
condemned,  as  not  worth  repairing,  and  the  cargo  n  as  land- 
ed and  stored  ;  and  the  ship  and  cargo  were  sold  nt  auction, 
under  the  direction  of  William  S.  Robinson,  the  supercargo, 
who  was  also  partowner  of  iheshipand  cargo,  and  ptirchased 
the  ship,  at  the  sn)e,  for  4700  dollars,  the  30ili  January, 
1799,  on  account  of  the  owners.  She  was  afterwards  repair- 
ed, so  as  to  bring  a  light  cargo  to  New-York ;  but  the  cap. 
tain  did  not  think  it  would  have  been  safe  to  come  in  her, 
at  that  season,  with  her  former  cargo,  which  consisted  of  su- 
gar, tea  and  coffee ;  the  last  article  forming  the  prtticii»l  part. 
Her  cargo  from  St.  Kills  was  S26  hogsheads  of  rum,  and  73 
hogsheads  of  molasses.  She  drew  five  feet  more  water  on  her 
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arrival  at  St.  Kitts  than  when  she  sailed  from  that  place.  By 
the  laws  of  St.  Kitts,  the  cargo  could  not  have  been  sold  there, 
unless  the  ship  had  been  previously  condemned,  as  unfit  to 
proceed  on  the  voyage ;  and  after  being  landed,  the  cargo 
could  not  be  exported,  on  account  of  owners,  in  any  other 
ship  than  the  one  which  brought  it. 

Thecaptain  was  of  opinion  that  the  shipcould  not  have  been 
completely  repaired  at  St.  Kitts,  for  want  of  materials  and 
workmen.  The  repairs  at  St.  Kitts*  were  done  by  the  ship's 
carpenter.  The  owners  sold  the  ship  in  New  York, 
after  her  arrival,  at  auction,  for  *10,000  dollars,  [*41] 
which  was  about  her  cost  before  she  sailed  for  Bata- 
via,  besides  her  outfits.  The  price  of  coffee  was  higher  at  St. 
Kitts  than  at  New  York. 

The  carpenter  of  the  ship,  after  stating  the  particular 
damages  she  sustained  off  the  Cape  of  Good  Hope,  and  in 
the  latitude  of  Bermuda,  said,  that  he  would  not  have  gone 
in  her,  with  the  cargo,  for  half  the  value.  And  he  was  of 
opinion,  she  could  not  have  been  repaired  at  St.  Kitts,  so  as 
to  have  brought  on  her  cargo.  He  repaired  the  ship  himself 
not  being  able  to  get  any  assistance,  except  one  person,  for  a 
few  days.  He  was  one  of  the  surveyors,  and  the  two  sur- 
veys were  made  under  oath.  He  proved  the  facts  in  the 
two  reports,  and  the  judge  allowed  him  to  refer  to  the  copies 
to  refresh  his  memory. 

The  proceedings  in  the  admiralty  at  St.  Kitts,  on  the  sur- 
veys, were  offered  in  evidence,  and  their  admission  was  ob- 
jected to,  but  the  objection  was  overruled.  They  stated,  in 
substance,  the  appointment  of  surveyors,  on  the  petition  of 
the  master ;  that  the  surveyors  reported  the  ship  to  be  totally 
unfit  to  proceed  on  her  voyage,  and  that  the  cargo  must  be 
unladen.  After  the  cargo  was  partly  unladen,  a  second  sur- 
vey was  ordered,  and  the  report  thereon  was,  that  the  ship 
could  not  be  repaired  there,  for  her  full  value  when  repaired ; 
that  it  would  be  dangerous  to  reload  her  and  proceed  on  the 
voyage,  and  to  repair  her  would  be  highly  detrimental  to  the 
interest  of  the  owners  of  the  ship  and  cargo.  The  court 
then,  on  the  prayer  of  the  master,  ordered  the  cargo  and  ship 
to  be  sold. 


4t  CASES  IN  THE  SUPREME  COURT. 

Abbott  ▼.  Sebor. 

On  the  part  of  the  defendant,  it  was  proved,  by  one  of  the 
wardens  of  the  port  of  New  York,  that  he,  with  others,  sur- 
veyed the  ship  on  her  arrival,  and  that  he  thought  her  suffi- 
cient to  have  brought  her  cargo  of  coffee  and  sugar  to  New 
York. 

The  deposition  of  the  warden  and  three  other  very 
[*42]     competent  persons  annexed  to  the  case,  stated  *parti- 
cularly  the  survey  made  at  New  York,  the  16(h  May, 
1799,  and  which  was  in  favor  of  the  ability  of  the  ship. 

The  deposition  of  William  S.  Robinson,  taken  in  New 
York,  the  25th  November,  1800,  though  objected  to,  was 
read  in  evidence.  He  was  on  board  during  the  voyage,  and 
confirmed  the  captain's  testimony  as  to  the  voyage,  the 
damage,  the  surveys  at  St  Kitts,  &c.  He  further  stated 
that  a  great  proportion  of  the  cargo  was  damaged  and  per- 
ishing, and  that  it  was  prudent  to  sell  it  at  St.  Kitts ;  that 
the  sale  of  the  ship  and  cargo  was  open  and  fair,  and  he  pur- 
chased the  ship  at  4700  dollars,  on  account  of  the  owners  ; 
that  the  repairs  to  the  ship  at  St.  Kitts  cost  760  dollars. 
The  cargo  at  St.  Kitts  was  taken  on  account  of  the  owners, 
and  the  rum  was  purchased  with  part  of  the  proceeds  of  the 
Batavia  cargo.  The  ship  was  sold  at  New  York  by  the 
owners.  The  plaintiff  was  owner  of  one-eighth  of  ship  and 
cargo,  and  concurred  in  the  sale  of  the  ship,  and  approved 
of  what  was  done  at  St.  Kitts.  The  cargo  brought  to  New 
York  was  divided  among  the  several  owners,  according  to 
their  interest. 

It  appeared,  also,  from  the  depositions  of  several  witnesses, 
taken  at  St.  Kitts,  one  of  whom  was  a  surveyor  of  the  ship, 
that,  in  their  opinion,  the  ship  was  seaworthy  when  she  left 
Batavia.  The  examination  of  the  ship  was  not  very  thorough 
and  it  was  generaliy  understood  that  the  high  prices  at  St. 
Kitts  was  the  cause  of  the  sale  of  the  cargo. 

The  judge,  in  his  charge  to  the  jury,  said,  he  considered 
the  policy  in  the  light  of  a  wager  ,*  that  the  plaintiff  was  en- 
titled to  recover,  unless  thei:e  was  an  absolute  loss  of  the 
subject.  There  could  be  no  average ;  it  must  be  a  total  loss 
or  nothing.    That  on  an  abandonment,  the  insurer  on  the 
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gooda,  not  the  insurer  on  the  profits,  would  be  entitled  to  the 
amouot  of  the  sales  at  St.  Kitts.  That  if  the  captaia  acted 
bona  fide,  and  for  the  best  interest  of  those  concerned,  the 
plftiDtiff  ought  to  recover. 

'A  verdict  was,  accordiogly,  found  for  the  plain-  [*43] 
tifi^  as  for  a  total  loss. 

Id  the  second  cause,  also,  which  was  an  action  oo  the 
policy  on  the  ship,  for  the  same  Toyage,  a  verdict  was  found 
for  the  plaintiff,  for  a  total  loss. 

The  third  cause  was  an  action  on  a  policy  on  the  cof»- 
missiona  of  the  plaintiff,  who  was  supercargo,  during  the 
stune  voyage,  and  a  verdict  was  found  for  the  plaintiff. 

The  causes  were  argued  by 

Pendleton  and  HarUon,  for  the  defendants ;  and 

Trnup  and  Hamilton,  for  the  plaintiff. 

Kent,  J.  Amotion  is  made,  on  the  part  of  the  defen- 
dants, for  a  new  trial,  on  the  following  grounds  : 

1.  That  the  plaintiff  could  not  recover,  without  a  total 
destruction  of  the  subject  from  which  freight  was  to  arise ; 

2.  That  if  it  was  to  be  considered  as  an  interest  policy, 
the  plaintiff  ought  only  to  recover  an  average  loss. 

1.  A  policy  on  profits  is  a  valid  policy.  The  point  has 
never  been  directly  decided  by  this  court,  and  it  may,  there- 
fore, not  be  improper  to  bestow  a  few  observations  upon  it. 

In  the  case  of  Loomia  ^  TUlinghaat  v.  Skav>,  (2  Johns. 
Cases,  36,)  which  was  a  policy  on  profits,  the  only  point 
submitted  was,  how  much  the  plaintiff  ought  to  recover. 
The  court  decided,  that  admitting  the  plaintiffs  were  enti- 
tled u>  recover,  they  were  entitled  to  an  average  of  three 
eighths  only.  In  the  case  of  The  United  Insurance  Com- 
pany V.  Lenox,  {\  Johns.  Cases,  377,}  the  court  seemed  to 
consider  it  as  a  point  granted,  that  freight,  which  is  the  ex- 
pected profit  on  a  ship,  and,  therefore,  extremely  analogous 
to  profits  arising;  from  any  other  subject,  was  insurable. 

The  English  law  appears  to  be  settled.    In  the  case 
•of  Grant  v.  Parkinson,  (Mich.  Term,  22  Geo.  III. ;     ['UJ 
Park,  iffi7 ;  Millar,  261,}  which  was  an  insurance  on 
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profits  10  arise  on  a  cnrgo  of  molaEEes,  Lord  Mansfield,  at 
■he  trial,  and  the  court  of  K.  B.  afterwards,  on  a  motion  to 
set  aside  the  verdict,  held,  that  the  plaintiff  had  an  insura- 
ble interest,  and  the  policy  was  not  to  be  considered  in  ihe 
light  of  a  wager.  This  doctrine  received  more  decisive  con- 
firmation in  ihe  case  of  ie  Gr(7/i!*v.//«gAe*,  (Easter  Term, 
22  Geo.  III.;  Park,  269 ;  Millar,  226,)  in  which  it  was  held, 
that  profits  which  one  bad  reason  to  expect  from  a  subject 
in  possession,  was  an  insurable  interest.  The  case  of  Crau>- 
Jard  and  others  v.  Hunter,  (3  Term  Rep.  13,)  settled  the 
question  in  a  still  more  formal  and  explicit  manner. 

These  insurances  on  freight,  on  profits,  on  commissioni^ 
&c.  are  said  lo  be  founded  on  'he  course  and  interests  of 
trade,  and  are  greatly  conducive  to  its  prosperily.  The 
doctrine,  however,  that  runs  through  all  the  cases  is,  that 
the  assured  miisi  have  an  interest  in  the  subject  matter, 
from  which  the  profits  are  lo  proceed,  in  order  to  prevent 
the  policy  from  being  considered  a  wager.  I  do  not  mean 
to  be  understood  that  a  policy  without  interest  is  not  valid 
nt  common  law.  One  of  Ihe  cases  I  have  cited,  is  pretty 
conclusive  to  prove,  that  wager  policies  were  valid  before 
Ihe  statute  of  George  U,  This  however,  is  not  the  point 
before  vs.  Policies  on  profits,  or  freight,  if  the  assured  be 
owner  of  the  subject  which  is  to  create  them,  are  not  wagers, 
but  policies  on  a  real  and  substantial  interest ;  and,  in  this 
light,  we  are  to  examine  the  policy  in  the  present  case.[<f) 

{tj  Id  (he  cih  of  flareby  t.  Caunnt,  (S  Ei(t,544,)  LkWttnee.J.  obcerred 
thil, "  u  iBmnnce  it  ■  costract  otiiicieinaity.iL  causot  be  Mid  lo  ba  eitsnd- 
td  bcyanil  «hat  (he  dcngn  of  mcb  ■pcclei  of  CDuUacI  will  embrace,  if  il  ba 
•pplltd  to  proLect  men  Trom  Ihoce  loun  and  diBadranLBgei,  which,  but  for 
ths  perila  iniuted  agaiail,  ihe  aaaured  would  nol  laSer ;  and  in  CT<rj  mari- 
timi  adventure,  the  adTenlnrar  i*  liabJe  to  ba  deprired,  uot  only  of  Ibe  thioga 
intinadialaly  lubjecled  lo  the  peril*  inturcd  •gainal,  bul  alao  of  tfae  edvanta- 
gea  to  bt  derived  fiom  ths  arrivii  of  thoie  things  al  their  d«sliaed  port.  If 
they  do  not  arrive,  bii  loaa  ia  not  meieiy  that  of  hii  goodi,  bul  of  the  bsDefiu 
which  he  miglU  obtain,  werebii  money  etnployed  in  an  UDdeitakiag  nol  lob- 
jed  to  Ihe  peiib.  If  it  ba  allowable  for  Ihe  merchant  to  protect  capital,  anh- 
ject  lo  the  Tlaka  ot  ntritima  comnierca,  hy  ioiaring  it ;  why  may  be  not  pro- 
•ct  ihoic  advanlagra  he  ia_iD  danger  of  Icainf  by  Ihcii  b«in|  eipoatd  to  tb» 
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2l  The  question,  then,  in  this  case  is,  whether  the  plaia* 
is  entitled  to  recover  a  total,  or  an  average  loss  only. 


I  It  18  lurely  not  an  improper  encoaragement  of  trade  to  provide 
that  merchanta,  in  case  of  adverse  fortuoe,  should  not  only  not  lose  the  prin- 
cipal adventare,  but  that  the  principal  should  not  in  consequence  of  such 
bad  fortane  be  totally  unproductive ;  and  that  men  of  small  fortunes  should 
be  encottraj^  to  engage  in  commerce  by  their  having  the  means  of  preserv- 
ing their  capitals  entire."  Upon  this  principle  in  an  action  upon  a  policy  of 
insorance  upon  profits  valued  at  $1000,  where  it  appeared  that  the  plaintiff  had 
■Mule  a  contract  with  one  R,  that,  in  consideration  of  (|1000,  paid  by  him  to 
B.  he  should  have  a  right  to  take  one-half  of  any  palm  leaf  imported  by  R. 
upon  paying  one  half  of  the  costs  and  charges ;  that  the  plaintiff  agreed  to 
take  one-half  of  a  certain  cargo,  and  advanced  $600  upon  it  before  its  arri- 
Tal,  bat  that  sum  was  repaid  him  upon  learning  that  the  palm  leaf  had  been 
discharged  at  Charleston,  in  a  damaged  condition ;  and  that  there  would 
have  been  a  profit,  if  the  ^alm  leaf  had  arrived  safely  at  Boston.  It  was 
beld,  that  the  plaintiff  had  an  insurable  interest  in  the  profits ;  and  that  he 
was  entitled  to  recover  for  a  total  loss,  notwithstanding  that  a  small  salvage 
bad  been  received  by  R.  {French  v.  Hope  Jnt,  Co.  IG  Pick.  397.)  The  prin- 
ciple  laid  down  in  Barclay  v.  Cousint,  is  also  affirmed  in  Fosdich  v.  NqT' 
wieklnt.  Con  (3  Day,  108.)  (See  Loche  v.  North  Am.  Jnt,  Co,,  13  Mass. 
61.  PtUnam  v.  Mercantile  Marine  Ia$.  Co,,  5  Metcalf,  386,  and  other 
eases  cited  infra.) 

It  has  been  made  a  question  upon  which  considerable  diversity  of  opinion 
has  existed,  whether  it  is  necessary  to  be  made  out  that  there  would  have 
been  a  profit,  in  order  to  create  an  insurable  interest  in  the  profits. 

In  Hodgson  v.  Glover,  (6  East,  316,)  where  there  was  an  assurance  upon 
the  profits  of  slaves  from  St.  Vincents  to  the  last  port  of  discharge  of  the  ship 
in  the  West  Indies,  valued  at  JC400,  the  plaintiff  declared  as  for  a  total  loss, 
•ad  it  appeared  that  after  a  shipwreck  by  which  many  of  the  slaves  were  lost, 
the  remainder  reached  the  market  and  were  there  sold,  and  it  did  not  ap- 
pear what  profit  was  made  of  them,  or  whether  if  ail  had  arrived,  any  profit 
would  have  been  made,  though  it  was  found  that  the  produce  of  those  who 
were  sold  did  not  give  a  profit  upon  the  whole  adveuture.  Lord  Eilenborough 
said :  *'  at  all  events  the  objection  was  decisive  that  the  plaintiff  does  not  show 
that  he  has  sustained  a  loss  by  the  perils  of  the  sea.  He  does  not  show  that 
if  there  had  been  no  shipwreck,  and  the  slaves  had  all  got  to  a  market,  any 
profit  would  have  been  produced.  It  should  have  been  shown  that  but  for 
the  peril  insured  against,  which  happened,  there  would  have  been  profit  upon 
the  adventure."  Lawrence,  J.  also  remaks, "  according  to  the  plaintiff's  own 
showing,  this  is  only  an  average  loss.  The  case  of  Barclay  v.  Cousine,  did 
not  go  the  length  of  deciding  that  the  plaintiff  was  at  all  events  entitled  un- 
der a  policy  upon  profits  to  recover  to  the  full  extent  of  the  sum  insured 
What  was  there  said  was  only  to  show  the  general  insurability  of  profits  ; 
but  the  assured  must  still  prove  what  in  fact  his  loss  was.    But  this  case  is 
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The  policy  engages  that  the  ship  shall  perfonn  the  voy- 
age, with  the  goods  on  board ;  and,  if  prevented,  by  any 

defective  in  not  ibowinijr  that  if  there  had  been  no  shipwreck  there  would 
have  been  aome  profit**    (See  alao  Eyre  ▼.  OUvert  16  East,  216.) 

Mr.  Phillips,  (1  Insurance,  124,  et  seq,)  considers  that  it  is  not  necessary  in 
the  United  States  that  there  woold  have  actoaliy  been  a  profit  in  order  to 
constltate  an  insurable  interest  in  the  profits.  He  remarks,  iu  <*  Connecticut 
the  court  g^rt  an  opinion,  that  an  interest  in  the  vessel  and  carffo,  gtvea 
an  interest  in  the  profits.  Such  an  interest  in  the  expected  profits  is  an  in- 
surable interest  The  insurers  made  the  objection,  that  it  did  not  ap- 
pear, that  if  the  vessel  had  arrived  safely  at  her  port  of  delivery,  any  profits 
would  have  been  produced.  The  court  does  not  appear  to  have  re^rarded 
this  objection.**  {Fotdiek  v.  Norwich  Marine  Ine.  Co.,  3  Day,  108. )  So  the 
sapreme  court  of  the  United  States  adopt  the  doctrine,  that  the  fact  of  be- 
ing interested  in  the  profits  constitutes  an  insurable  interest,  without  proof 
that  there  would  have  been  a  profit  had  the  voyagre  not  been  interrupted  by 
the  perils  insured  against  A  case  came  before  that  court,  (Henrickaon  r. 
Mtargitean,  2  East,  549,)  on  a  policy,  to  the  amount  of  $5000,  on  the  pro- 
fits rained  at  20,000,  dollars,  of  a  cargo  of  flour,  from  Philadelphia  to 
Gibraltar  and  a  port  in  the  Mediterranean  not  higher  up  than  Marseilles, 
and  at  and  from  thence  to  Sansonate,  in  the  province  of  Guatamala,  with 
the  liberty  of  Guayaqul.  The  ship  and  cargo  were  burnt  at  Gibraltar.  Mr. 
Justice  Thompson,  giving  the  opinion  of  the  court  on  the  question,  whether 
there  was  an  insurable  interest  to  which  the  valuation  could  attach, said,  "It 
is  difficult  to  conceive,  if  profit  be  a  mere  excrescence  of  the  principal,  as 
some  judges  have  said,  why  the  loss  of  the  cargo  should  not  carry  with  it  the 
loos  of  the  profits.  The  rule  has  convenience  to  recommend  it,  of  which  this 
case  presents  a  striking  illustration.  Here  was  a  voyage  of  many  thousand 
miles  to  be  performed,  the  final  profits  of  which  must  have  been  determined 
by  the  statement  of  the  accounts  passing  through  several  changes,  some  of 
which  might  have  resulted  in  loss,  some  in  gain,  and  in  each  case  the  good 
or  ill  fortune  of  the  adventure  turning  on  the  gain  or  loss  of  a  day  in  the 
voyage.  What  human  calculation  or  hnmau  imagination  could  have  fur- 
nished testimony  on  a  fact  so  speculative  and  fortuitous,  (Patapeeo  Ini* 
Co.  ▼.  Coulter,  3  Peters  Sup.  C.  R.  222,  Thompson,  J.  and  Baldwin,  J.  dis- 
senting. And  see  AUop  v.  Com.  Ins.  Co.,  1  Sumner,  451."  1  Phillips  on 
Ins.  2d  ed.  125,  126.    See  Tom  v.  Smith,  3  Gaines,  345  ) 

In  reference  to  insurance  upon  freight,  which  has  more  definiteuess  and 
certainty  than  an  insurance  upon  profits.  The  decidons  have  been  very  uni- 
form. In  MeOaw  v.  The  Ocean  Ine,  Co.,  (23  Pickering.  405,  408,  409,  410,) 
Chief  Justice  Shaw,  says:  "The  practice  of  making  freight  a  distinct  sub- 
ject of  insurance,  either  by  the  same,  or  by  different  underwriters,  is  well  es- 
tablished in  England  and  in  this  country,  though  it  is  said  not  to  prevail  on 
the  continent  of  Europe.  The  insurance  of  ship  and  freight,  as  separate 
and  independent  subjects  of  insurance,  occasionally  presents  difficuliies  ib 
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of  the  enumerated  perils,  the  plaintiflf  shall  be  indetn* 
nified  *for  such  a  pro^t  on  tbe  goods.    What  combi-    [45*] 

the  application  of  tbe  principles  of  losurance  law,  and  eepecially  thoee  re« 
spectiog  abandonment,  which  have  not  been  wholly  removed,  either  by  eti- 
palaliona  in  the  contract,  or  by  judicial  decisions. 

*'  Several  qnestione  which  frequently  arise  on  policies  of  insurance  on 
ireif  ht,  do  not  arise  in  the  present  case.  Points  of  difficulty  often  occur  as 
to  the  actual  inception  of  the  risk  on  freight,  whether  the  voyage  has  com- 
menced, whether  the  cargo  has  been  partly  shipped,  or  whether  there  is  a 
charter  party,  by  which  the  ship  owner  is  entitled  to  a  full  freight,  and  has 
taken  any  measures  towards  the  actual  execution  of  the  oontracL  In  gen* 
era!  terms  it  may  be  said,  that  tbe  insurance  on  freight  will  attach  when 
tbe  shipowner  is  in  such  a  situation  iu  regard  to  his  vessel  and  voyage,  that 
nothing  bnt  the  intervention  of  one  of  the  perils  insured  against,  can  prevent 
him  from  completing  his  voyage  and  earning  his  freight. 

**  In  order  to  earn  freight,  there  must  be  a  vessel  to  carry  it,  a  cargo  to  be 
carried,  either  actually  on  board,  or  so  engaged  as  to  give  the  ship-owner  a 
right  to  have  it.  Where  the  freight  is  insured  on  a  particular  voyage,  by  a 
particular  vessel,  and  the  cargo  has  been  put  on  board,  and  the  vessel  actu- 
ally sails  in  the  prosecution  of  tb^  voyage,  it  is  the  freight  of  that  cargo,  in 
that  vessel,  and  on  that  voyage,  which  is  the  subject  of  insurance,  and  to 
which  tbe  policy  attac^ies.  Then  if  the  vessel  is  lost  by  one  of  the  perils  io- 
saied  against,  the  freight  is  lost  by  that  peril.  Or  if  the  cargo  is  lost  by  one 
of  the  same  perils,  as  if  consumed  by  fire,  or  captured  by  an  enemy,  the  owner 
loses  the  power  of  earning  his  freight  by  carrying  that  cargo,  and  the  freight 
Is  lost  by  one  of  the  perils  insured  against.  There  may  be  a  freight,  jtro  rata 
Uimeris,  in  case  the  vessel,  after  carrying  the  cargo  a  part  of  the  distance, 
has  done  a  beneficial  part  of  the  service,  and  the  owner  of  the  goods  consents 
lo  receive  his  property  at  a  place  short  of  the  destined  port ;  or  the  master 
may  engage  another  vessel  to  carry  on  the  cargo  to  the  place  of  desti- 
nation, and  thus  earn  his  full  freight,  at  the  expense  of  the  hire  of  such  other 
▼csseL  So  in  case  of  the  loss  of  cargo,  other  goods  may  be  taken  iu  its  stead, 
if  they  can  be  obtained,  tbe  freight  of  which  may  enure  by  way  of  salvage. 
In  varioDB  ways,  by  the  applicaiion  of  the  equitable  principles  of  roiritime 
law,  the  loss  may  be  relieved  and  mitigated  ;  but  in  strictness,  if  the  ship  be 
destroyed  or  prevented  from  prosecuiiug  and  completing  the  voyage  thus  com- 
menced, by  stranding,  by  hostile  seizure,  or  by  any  of  the  perils  insured  against 
or,  if  tbe  specific  goods  so  laden  are  destroyed,  so  that  they  no  longer  exist 
and  cannot  be  csrried  to  the  port  of  destination,  the  freight  insured  is  lost. 
There  would  seem  to  be  little  difficulty  in  the  application  of  these  principles, 
when  either  tbe  ship  or  cargo  is  actually  destroyed  and  ceases  to  exist. 

**  In  case  of  tbe  actual  total  loss  of  vessel,  the  freight  is,  of  course,  lost ; 
and  it  seems  now  as  well  settled,  that  upon  a  constructive  total  loss,  which 
nay  be  made  actual  by  an  abandonment,  there  is  also  a  loss  of  freight.  (Coo/- 
idge  V.  GlouctMUr  Jn».  Co.,  15  Mass.  R.  341.)     But  the  principal  difficulty 
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nation  of  facts  will  constitute  a  loss  of  the  voyage,  and 
justify  the  assured  to  abandon  the  thing  insured,  depends 

mriMi,  when  there  is  damage  to  the  yesael,  not  amounting  to  a  total  \omh 
bat  eaasing  a  detention  of  the  veaaeli  and  a  retardation  of  the  voyage,  and 
damage  to  the  catgo,  not  amounting  to  an  actual  loas  or  destruction  of  the 
fooda.  It  is  upon  the  mlea  applicable  to  aach  a  caae,  that  the  decision  of  the 
present  question  must  depend. 

<*  In  the  present  case  it  has  not  been  contended  that  the  loss  of  freight  has 
been  occasioned  by  the  total  loss  of  the  vessel,  actual  or  constructive ;  and 
although  the  cost  of  repair  was  large,  no  attempt  has  been  made  to  show,  that  it 
amounted  to  half  the  value  of  the  vessel,  after  making  the  usual  deductions, 
■0  as  to  amount  to  a  constructive  total  loss,  as  in  Cooiidge  v.  Gloucester  Jns. 
Co.  The  first  question  therefore  seems  to  be,  whether  the  master  was  bound 
to  give  op  the  cargo,  on  the  demand  of  the  shipper,  by  which  he  was  wholly 
deprived  of  earning  the  freight  insured,  by  carryiog  that  cargo." 

The  learned  Chief  Justice  having  proceeded  to  consider  this  question, 
and  arrived  at  the  conclusion,  that  under  the  peculiar  circumstances  of  th^ 
case,  the  master  was  not  bound  to  make  such  delivery  without  receiving  full 
freight  on  it,  but  might  have  retained  it  to  be  trausported  in  his  owu  vessel, 
thns  proceeds :  "  If,  therefore,  he  voluntarily  relinquishes  the  right  to  do  so, 
by  giving  up  the  cargo  to  the  shippers,  he  loses  the  right  of  earning  the  freight 
on  that  particular  cargo,  by  such  voluntary  act,  and  not  by  one  of  the  perils 
insured  against,  and  therefore  the  underwriters  on  freight  are  not  answerable. 
{Clark  V.  Afats.  F,  ^  M,  Ine.  Co.,  2  Pick.  104.)  And  it  makes  no  difference 
in  this  respect,  that  by  such  detention  and  retardation  of  the  voyage,  the  ar- 
rival of  the  cargo  at  the  place  of  destination  will  be  so  late  as  to  disappoint 
the  purposes  of  the  shippers,  by  the  change  of  the  season,  loss  of  market,  or 
otherwise.  It  is  not  within  the  scope  of  the  insurer's  contract,  that  the  ves- 
sel or  cargo  shall  arrive  at  any  particular  time,  but  only  that  the  vessel  shall 
not  be  prevented  from  proceeding  to  the  port  of  destination  and  carrying  the 
cargo,  by  any  of  the  perils  insured  against" 

In  Orinoold  v.  The  iV^tio  York  Ins,  Co,,  (1  Johnson,  205;  3  id.  321,)  the 
general  principle  was  declared  that,  where  freight  is  insured,  and  the  vessel 
meets  with  an  injury  during  the  voyage,  the  insured  cannot  recover  from 
the  insurer,  unless  he  has  entitled  himself  to  receive  freight  from  the  shipper 
by  offering  to  carry  on  the  goods.  In  Saline  v.  The  Ocean  Ine.  Co.,  (14 
Johnson,  138,  it  appeared  that  the  vessel  was  obliged  to  put  into  a  port 
from  necessity,  and  the  cargo  had  to  be  taken  out  for  the  purpose  of  re- 
pairing the  ship ;  the  cargo  was  found  greatly  deteriorated,  and  In  a  state  not 
fit  to  be  reshipped,  and  was  accordingly  sold.  The  vessel  was,  however,  re- 
paired, so  as  to  be  able  to  prosecute  her  voyage.  It  was  held,  that  the  in- 
sured could  not  recover  for  a  loss  of  the  freight,  as  the  subject  still  remained 
tfi  specie,  though  damaged.  In  Saltue  v.  The  Ocean  Ins.  Co.,  (12  Johnson, 
107,)  it  was  decided  that :  in  case  a  ship  becomes  disabled  during  the  voy- 


ALBANY,  JANUARY,  1809.  46—1 


Abbott  V.  Sebor. 


on  the  special  circumstances  of  each  particular  case.     In 
the  present  instance,  they  are  considerably  complex,  and 

age,  and  part  only  of  the  cai|ro  is  sent  to  ita  port  of  destination  in  another 
▼esaeli  the  insurer  on  freight  is  not  entitled  to  a  deduction  from  the  loss,  or 
allowance  for  the  freight  earned  on  that  part,  unices  he  shows  that  the  goods 
were  delivered  to  the  insured  at  the  port  of  destination,  or  that  the  insured 
had  notice  of  their  arrival  and  situation.    That  was  a  case  where  an  insa- 
rance  was  made  on  freight,  from  Riga  to  New  York.    The  bulk  of  the  cargo 
consisted  of  hemp,  and  tiie  residue  of  manufactured  goods  and  iron.    Tha 
vessel  put  into  a  port  in  Ireland,  in  distress,  and,  on  survey,  was  found  Inca* 
pable  of  proaecuting  her  voyage,  unless  repaired  at  an  expense  equal  to  her 
valae.    The  master,  under  the  advice  of  merchants  in  the  port,  sold  the  hemp 
there,  and  shipped  the  residue  of  the  cargo,  in  another  vessel,  for  New  York. 
This  vessel,  though  not  one-fourth  loaded,  could  not  have  taken  more  than 
one-third  of  the  hemp,  there  being  no  machinery  to  stow  it ;  and  had  it 
been  taken  out  in  bales,  the  re-binding  it  and  stowing  it  would  have  been 
equal  to  its  value.    It  did  not  appear  that  the  goods  re-shipped  for  New  York 
had  reached  there,  or  that  any  freight  had  been  earned.     Held,  that  the  in« 
sared  were  entitled  to  recover  for  a  total  loss.    In  Davy  v.  Hallett,  (3  Caines, 
16,)  under  a  valued  policy  on  freight,  '*  at  and  from"  a  port  to  another,  and 
"  at  and  from  thence  back,"  double  the  amount  of  premium  being  given  that 
is  nsnaily  paid  on  a  voyage  out,  it  was  held,  that  the  insured  was  entitled  to 
recover  the  full  amount  of  his  policy,  without  deducting  freight  on  the  ont- 
ward  risky^e  vessel  having  been  captured  on  her  return  voyage.  (See  further 
npoo  this  point,  Cheviot  v.  Barker,  2  Johnson,  346,  352  ;  RUey  v.  Delafield, 
7  id.  532 ;  Broadhuret  v.  Columbian  Ins.  Co.,  9  id.  17 ;  SehvffUn  v.  New 
York  luM.  Co.,  9  id.  21 ;  Livingston  v.  Columbian  Ios»  Co.,  3  id.  49 ;  Lea* 
vemwortk  v.  Delafield,  1  Caines,  573  ;  Stevene  v.  Columbian  Ino,  Co^  5  id. 
43 ;  Robhina  v.  Neva  York  Ins.  Co ,  1  Hall,  325 ;  Mellen  v.  National  Ino. 
Co.,  id.  452 ;  Jordan  v.  Warren,  1  Story,  342 ;  Simondo  v.  Union  Ino.  Co., 
1  Waeh.  C.  C.  443  ;  McGregor  v.  Penn.  Ine.  Co.,  id.  39  ;  French  v.  Hope  Jna  ■ 
Co.,  16  Fickering,  397 ;  Clark  v.  Maee.  Ine.  Co.,  2  id.  104 ;  Coolidge  t. 
Gleueeater  Ins.  Co.,  15  Mass.  341  ;  Adams  v.  Penn,  Ins.  Co.,  1  Rawle,  97  ; 
Drnnas  r.  United  States  Ins.  Co.,  12  Serg.  Sl  Rawle,  437  ;  See  Phillips  on 
Ins.  132, 145,  where  the  English  and  other  American  authorities  are  col- 
lected.) 

By  the  provisions  of  the  French  Code  of  Commerce,  (Art  347,)  La  contrat 
d*aasurance  est  nul  sMl  a  pour  objet  le  fret  des  marchandises  existant  i  bord 
da  navir£ — or  le  profit  esp^redes  marchandises.  Alauzet  (t  1  p.  474,)  examinea 
the  laws  of  various  states  upon  this  sabject  "  Les  aneiennes  ordonnances  des 
Pays-Bas  de  1549  (art  21,)  de  1551  (art  20,)  de  1563  (art  9,)  de  1517,  (art 
21,)  s'accordaient  pour  d^fendre  de  la  maniere  la  plus  ezplicite»  da  faire  as* 
aurer  le  fret  ainsi  que  les  loyers  et  aalairaa  det  gens  de  mer." 
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the  testimony  somewhnt  variant  and  some  parts  of  it  suscep- 
tible of  different  conclusions. 

«  Lm  ordouDances  d' Amsterdam  do  1598  et  de  1693  d^fendirent  ^galement 
CM  sortea  d'asaorancea. 

<*  Le  regleroent  d'Anvera  etie  Code  aaedoiade  1667,  contenaient  lea  m^mea 
prohibtkiona  qai  fureut  r6p^t6ea  par  le  Gnidon  de  la  mer  (ch.  15,  art  1*',)  et 
rordonnaoee  de  1681,  (art.  IS.) 

"  Maia  a  Naplea,  i  Florence,  ou  lea  paria  6taient  aQtoriada,  le  profit  eapM, 
le  fret  k  faire  ainai  que  le  chauge  maritime  dea  aommea  donneea  a  la  groaae, 
poQTaient  Hre  aaanrea. 

"  Le  Code  prusaien  veut.  at  le  fret  eat  Tobjet  d'ane  aaaurance  a^parfe, 
qu^oo  ne  pulsae  comprendre  daiia  Tasaurance  du  navire,  lea  fraia  d*armemeDt : 
eD  regie  geoerale,  aa  contraire,  cea  frais  peuvent  Hre  converts  ainai  qae  la 
valour  des  agres  et  apparaux.     (Art.  1982,  1985,  et  1986.") 

**  Les  lois  de  Hambourg  perroettent  ^galement  I'aasurance  da  fret  bmt ; 
mais  eiigent  dans  ce  cas  que  lea  fraia  d'armement  ne  aoient  paa  compria  dans 
Taaaurance  du  navire.  Liea  loia  de  Su€de  aont  conformea  a  cet  uaage  ;  eellea 
de  Panemark  aout  mutiea  aur  ce  point. 

*'  L*ordonnance  de  Bilbao  (cbap.  22,  art  9  et  11,)  defendait  formellement 
r aaaurance  du  fret ;  cette  prohibition  a  6t6  maiotenae  par  le  nonveau  Code  de 
commerce* 

"  L*ordonnance  d*Amaterdam  de  1774  autoriaait  Taaaarance  da  fret. 
<Art.  15.)  Le  nooveaa  Code  de  commerce  a  6galement  aaivi  cette 
r^gle,  et  permet  aussi  PaRSurance  du  profit  dans  les  pr^ts  i  la  grosse.'* 
Upon  the  prohibition  to  iusure  freight  he  olwervea :  "  La  diapoaition  prohi* 
bitive  da  Code  do  commerce,  quelque  g6n6raux  qu'en  aoient  lea  termea,  ne 
a*applique  toutefoia  qu*aa  fret  ^  faire ;  toua  lea  auteurs  Tont  distingu^  avee 
soin  dufrei  acquits  ce  aout  lea  termea  conaacr^a:  il  y  a  unanimil^  poor  re« 
connaltre  que  le  premier  ne  pent  ^tre  Tobjet  d'un  contrat ;  qu'il  en  eat  autre- 
ment  pour  le  aecond.  Le  disaentimeut  ne  commence  que  lorsqu'il  a'agit  de 
d^nir  nettement  la  aignification  dea  denz  expreaaiona  et  de  faire  connaltre  a 
quoi  ellea  a*appiiquent 

"  L*ordoanance  de  la  marine,  et  le  eommentaire  de  Valin,  qui  a  traite  cette 
queetion  aur  Tart.  15;  Pothier;  la  d^laration  de  1779,  dont  I'art.  6  eiait 
•apecialement  destine  a  mettre  fin  a  toute  controverse  aur  cet  objet ;  le  trait^ 
d*£merigon  qui  pouvait  discuter  ces  autorit^  et  ces  lois  diveraes,  ayaient 
laiaa^  la  queation  assez  obacore.  Fluaieara  dea  corpa  judiciairea,  auzquela  le 
Coda  de  commerce  a  ^t^  coromuniqa^,  firent  dea  obaervationa  aur  ce  aujet  aa 
eonaeil  d*Ktat ;  il  y  out  d€bat,  et  cependant  la  diapoaition  du  Code  de  com- 
merce eat  loin  d'aToir  fait  taire  toate  controverse."  He  then  paasea  into  a  foil 
and  intereating  examination  of  the  authorities  upon  the  subject  in  which 
it  18  not  here  neoeaaary  that  he  ahoold  be  followed. 

In  regard  to  the  insurance  of  expected  profita  he  aaya :  "  Le  principe  aou- 
vent  rappele  par  noua,  que  le  contrat  d'aaaarance  doit  avoir  pour  but  unique 
d'mdemniser  d'une  perte,  ne  permet  paa  qu'on  pulase  faire  assurer  on  profit 
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The  ship,  in  the  course  of  her  voyage,  was  injured  by  the 
perils  of  ihe  sea,  ttad  forced  into  St.  Kills.    She  there  under 

apiri,  mail  bicn  Mutemeat  un  profit  tcquw.    Celts  r^gls  o'a  pu  t«iqouri 
tli  MiJTJe,  toDl»roia,  ct  n'eat  pM  adopUe  par  tciulei  lea  1fgia1a[iot». 

"L'oTdoDDanceda  1681,  difendail  da  faire  artnwr  le  profit  e«p6r6  ;  cetle 
&pvitiaD  M  troaTiil  dfja  daDl  lea  ordonnancea  dea  Faje-Bal  de  1649  at  da 
15G3  ;  eile  arait  (16  rtpitte  par  I'ordan nance  de  Rolterdain  da  1604. 

<•  Ed  Ilalie,  au  conlralre,  o&  lag  paria  etiient  autoiisja.  Is  profit  ttpiii 
poanit  faire  robjel  d'une  aaauranca,  ainii  que  le  conBtate  exprecaimenl  una 
ordooDRDce  de  Naplea  de  1623,  el  eel  ueago  s'Stoil  maintfnn. 

"  Ed  Anglelerre,  la  liberty  enlKre  iaiwfie  a  I'assnrS  ponr  l'*y»lnation  de 
maichaDdiaea,  lui  donne  tonta  facilil*  ponr  y  ajouter  Je  profit  eip«rfi ;  mail 
pliweBn  dicHODa  judieiairra  oat  Hi  plua  a^iplicitaa  et  ant  adrnU  la  legitimrli 
da  eetto  aorta  d'amiranca  faile  mftms  d'une  maniero  eipreaaa  on  pcut  y  asau- 
tcr  aoaai  le  profit  marilime  dea  aommea  pt^teea  i.  la  groase. 

"  Diaona  i  eelte  occaaioo  qu'en  parlaat  de  ce  qui  le  fait  eo  Anglaterre,  il  ar- 
rhera  raremenl  qae  noDa  puiaaiona  I'appoyer  d'lln  texle  de  loi  prfcia.  Let 
uaeea  qoi  en  tianBent  lieu  peuTenl  varier  ;  souiant  ila  not  difficilea  i  con- 
•later;  il  faut  y  joindre  lea  monumcnta  de  la  juriBprudenee  appartenant  i 
dilUrentf  lempa  el  i  diyera  Iribunaui,  et  contra  loaquela  il  est  tonjoora  permia' 
d'arsDmenler.  Caa  pticSdenIa  na  lienl  aueunement  le  juja  efpouvent  tira 
t«tofm«i.  8i,  ponr  lea  juiiticiablea,  il  en  TfiBiilla  quelqaefcHa  dea  tnal  jogta; 
poDt  t«ttt,  cet  itat  da  cboeea  laiaae  DfeeaaairsineTit  de  I'iiicertitade  aur  lea  vir- 
fUbl*«  Tiilea  da  la  matwra. 

••  Lea  loia  da  DaneniBrck  ont  aur  I'aaaareace  du  profit  eap^r£  an  ayiteme 
aaKt  coinpliquf.  Ell«  la  difeodcnt  pour  lei  Toyagea  d'un  port  du  rojautne 
a  n  aalro,  ea  eieeptaot  I'lalande.  Sar  In  nlant*  dea  paya  aiiDia  here  d'- 
Emape,  eHea  penneileot  d'amret  50  pour  cent  de  b(ii«fiee  aur  la  ralanr  i» 
la  cargaiaon  partie  du  Daueniarck,  «I  ai  le  retenr  eat  de  I'lnde,  nne  aomma 
doable. 

■■  Lea  awarancea  lar  profit  trpiii  aoot  autoriB^ea  par  le  C<Mle  pnuaieu,  ai  la 
eoDtrat  I'tnoaee  eiprtaafiment  at  que  I'objet  aoit  clairemenl  indiqaC. 

••  L'oTdaimaDce  de  Bilbao  ne  permattait  cette  aaanranca  que  dana  Ita  TQyafea 
poor  lea  ladea  et  atitrta  paya  iloigaU  ;  elle  pouvait  a'^lever  juaqn'a  35  ponr 
•tat  ■  dana  tout  autre  tea,  la  itipulatioa  a^t  tit  anile.  La  nouTeau  Code  de 
caoiwerce  de  1839,  la  proaerit  aani  distinction. 
'  "  En  guide,  en  Hollaade,  aoua  I'empire  da  rordonnance  de  1744,  la  profit 
motti  poDtait  ttra  asurt :  nana  aToni  parii  dana  le  chapjtre  S  (p.  119,  cf 
ttq.)  da  ■yattnia  que  le  Code  de  laiB,  a  iatroduit 

'•  A  Bambourg,  cette  aBurauoe  cat  t^lemant  penniaa;  ai  le  profit  n'a  pa* 
Ett  (Tajni  eipraafmeul  et  de  tnaniire  a  diitinguar  la  aomma  aur  laa  mar> 
■baadkca  »t  eellea  aur  la  profit,  I'Daage  aat  de  TeTaluar  il  10  ponr  oent. 

"  En  France,  U  pnhibitiati  a'eat  maintenua,  at  alle  eat  abaotna  ;  la  regle^ 
B>^  pu  tojette  1  MOteAalioD  ;  lea  teitea  de  noa  loia  et  laa  doctrinea  de  uoa 
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went  two  surveys,  under  the  direction  of  the  admiralty.  The 
cargo  was  landed,  and  from  the  injury  that  both  ship  and 
cargo  had  received,  the  difficulty  of  repairing  the  ship,  the 
impediments  resulting  from  the  laws  of  the  place,  and  the  re- 
sult of  the  surveys,  the  captain  considered  the  voyage  as  bro- 
ken up,  and  acted  accordingly.  The  ship  was  sold  and  pur- 
chased by  the  supercargo,  who  was  part  owner  of  the  ship 
and  cargo.  He  purchased  her,  in  behalf  of  the  owners ;  and 
on  her  return  to  New  York,  the  owners  affirmed  the  purchase, 
and  sold  the  ship  for  their  own  benefit.  This  was  a  waiver 
of  any  claim  for  a  total  loss  on  the  ship,  it  is  like  the  case 
of  Saidler  and  Craig  v.  Churchy  decided  in  July  term,  1799, 
in  which  it  was  held,  that  if  the  insured,  after  abandonment, 
affirm  the  purchase  of  the  vessel  by  the  captain,  he  waives 
his  abandonment,  and  is  entitled  only  to  an  average  loss,  on 
the  principles  that  iymn%»  raiikabitio  mandato  cequipara- 
tur.id) 

With  respect  to  the  cargo  at  St.  Kitts,  that  was  taken  in 
on  account  of  the  owners,  and  the  rum  was  purchased  with 
part  of  the  proceeds  of  the  East  India  cargo.  The  plaintiff, 
as  part  owner  of  the  ship  and  cargo,  approved,  in  general,  of 
what  the  supercargo  bad  done  at  St.  Kitts ;  and  the  cargo 
brought  to  New  York  was  divided  among  the  several  pro- 
prietors, according  to  their  respective  interests  therein.  I  can^ 
not  perceive,  however,  that  any  act  of  the  plaintiff  is  to  be 
considered  as  a  waiver  of  his  claim  for  a  total  loss  on  the 
profits ;  and  the  question,  in  respect  to  the  policy  on 
[*46]  profits,  is,  whether  the  evidence  *will  warrant  a  find- 
ing, for  a  total,  or  only  an  average  loss.  Considering 
this  as  an  interest  policy,  I  think  it  follows  that  there  may 
be  an  average  loss.  The  court  allowed  one  in  the  case  I  have 
cited,  of  Loomis  and  TiUinghast  v.  Shaw.    In  this  respect, 

•ntcara  lont  d'accord  ;  (1  Alaazet  Tnut£  G6uSraI  dea  Aaaonncea  ed.  183,  p. 
284,  tt  9tqr) 

((08ee  Bro.  Max.,  345,  380,  383.    Ihmlap't  Paley'a  Agency,  171,  w>t» 
(a)  345 ;  note  (A)  387 ;  natc,  (13U) 
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there  was  a  misdirectioa  of  the  jury.  They  were  told  there 
must  be  a  total  loss,  or  nothing ;  and  they  found  accord- 
ingly. What  shall  be  the  criterion  of  an  average  or  a  total 
loss,  in  respect  to  profits,  I  cannot,  at  present,  with  clearness, 
decide.  Perhaps,  the  established  rule,  in  respect  to  ship  and 
cargo,  of  a  loss  of  more  or  less  than  half  the  subject  in  value, 
may  be  applicable.  If  so,  the  question  here  will  be,  whe- 
ther the  more  profitable  half  of  the  cargo  might  not  have  been 
brought  in  the  same  ship  to  New  York.  I  suggest  this,  as  a 
rale  that  may,  perhaps,  apply;  but  without  giving  any  opin- 
ion upon  it,  I  think  the  jury  were  misdirected,  and  the  sub- 
ject was  not  left  to  them  in  that  latitude  in  which  the  law 
required.  I  am  of  opinion,  therefore,  that  owins[  to  this  mis- 
direction, to  the  complex  nature  of  the  case,  its  importance, 
its  novelty,  and  the  uncertainty  whether  justice  has  or  has 
not  really  been  done,  there  are  sufficient  reasons  why  this 
case  should  be  re-examined  by  a  jury.  In  a  common  case, 
I  would  let' such  a  verdict  rest.  But  this  has  peculiar  claims 
to  our  interference,  from  the  extent  of  the  demand,  and  the 
novelty  of  some  of  the  points  discnssed.(c) 

There  was  a  question  raised,  on  the  admissibility  of 
the  admiralty  surveys,  which  it  may  be  proper  to  no- 
tice. The  question  is  not  very  important,' in  the  present  in- 
stance, because  the  substance  of  the  facts  contained  in  those 
surveys  was  proved  by  witnesses.  But,  as  the  question  may 
arise  again,  on  the  trial,  I  mean  to  be  understood  that  I  hold 
them  inadmissible  to  prove  the  facts  they  reciie.(f)  To  admit 
them  so  far  would  contravehe  the  established  rules  of  legal 
evidence.  A  party  would  be  concluded  by  the  testi- 
mony of  persons,  whom  he  had  no  opportunity  *to  [*47] 
cross-examine.  It  is  altogether  es  parte  evidence, 
and  must  be  rejected.  The  testimony  of  the  supercargo 
was  also  objected  to,  but  I  think  his  testimony  competent 
because  he  is  not  interested  in  the  event  of  the  suit.  The 
verdict  cannot  be  given  in  evidence  for  or  against  him. 

(e)  See  note  to  Livingston  v.  ffosiie  ^  Patrick,  infra,  p.  393. 
iJ)lO[d  noU  ]   See  Wright  w  Barnard,  (9  Eep.  N.  P.  Cae.  701. 
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My  opinion,  accordingly,  is,  that  a  new  trial  ought  to  be 
awarded  in  this  case,  and  in  the  cause  on  the  )x>Ucy  on  com- 
tnissionSf  and  also  in  the  cause  on  the  ship^  with  this  opin- 
ion, in  the  last  case,  that  the  plaintiff  cannot  recover  beyond 
an  average  loss. 

Radcliff,  J.  and  Lewis.  Ch.  J.  were  of  the  same 
opinion. 

New  trials  granted,  on  payment  of  costs. 


Murray  and  others  against  Alsop  and  Pomeroy. 

ship  was  insured  from  Nantz,  ia  France,  to  the  United  States.  The  in- 
sured, in  the  order  for  insurance,  represented  that  the  ship  was  French 
hoilt,  and  owned  by  American  citizens,  and  would  have  on  board  the 
original  bill  of  sale,  or  an  attested  copy  of  it ;  and  also  a  certificato  of  the 
American  consul.  During  the  voyage  she  was  captured  by  a  British 
cruiser,  and  carried  into  Halifax,  and  condemned  as  French  property. 

The  captain,  in  his  answers  to  the  standing  interrogatories,  in  the  admiralty 
court,  denied  all  knowledge  of  the  bill  of  sale,  and  stated  that  the  certifi- 
cate  of  ownership  and  log-book,  were  the  only  papers  on  board,  when  the 
ship  left  Nantz,  and  that  uo  papers  had  been  destroyed  or  secured  by  him, 
and  that  no  papers  were  delivered  by  him,  except  the  eertifieate,  which  he 
gave  up  to  the  captors. 

It  appeared,  that  the  bill  of  sale  was,  in  fact,  on  board,  and  afterwards  de- 
livered to  the  assured,  by  the  master,  on  his  arrival  at  New  York.  It  was 
held,  that  merely  having  the  bill  of  sale  on  board,  was  not  a  substantial 
eoropliance  with  the  representation  of  the  assured,  unless  it  was  produced* 
or  capable  of  being  produced,  when  occasion  required  ;  and  that  it  was  a 
material  document,  essential  to  the  protection  of  the  vessel,  and  necessary 
to  be  on  board,  and  that  the  insured  were,  therefore,  not  entitled  to  re* 
cover. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Elizabeth,  at  and  from  Nantz,  to  the  United  States,  valued 
at  10,000  dollars.  The  cause  was  tried  at  the  New- York  cir- 
cuit in  November,  1800,  before  Mr.  Justice  Lewis. 

The  order  for  the  insurance  was  dated  the  11th  Novem- 
ber, 1796,  in  which  the  ship  is  described  as  French  built,  and 
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warranted  safe  on  the  2d  of  September,  preceding.  It 
*a]so  stated  that  she  was  owned  by  American  citi-  [*48] 
sens,  but  that  no  warranty  thereof  would  be  given  ; 
that  she  would  have  an  original  bill  of  sale,  or  an  attested 
copy  of  it,  on  board,  and  also  a  certificate  of  the  American 
consul ;  and  that  the  plaintiffs  wished  to  be  covered  against 
all  risks. 

The  ship  was  captured  on  the  voyage,  and  condemned  at 
Halifax,  as  French  property ;  and  the  captain  in  his  answer, 
in  the  admiralty  to  the  standing  interrogatories,  said,  <'  he 
knew  nothing  of  any  bill  of  sale,  and  never  heard  of  any. 
That  the  ship  had  her  log-book  and  certificate  of  ownership, 
and  these  were  all  the  books  and  papers  that  were  on  board 
from  the  time  the  ship  left  Nantz  to  her  capture.  That 
there  were  no  papers  burnt,  torn,  or  thrown  overboard  se* 
creted  or  destroyed  in  any  manner  or  way  whatever.  That 
he  knew  of  no  paper  whatever  that  respected  the  ship,  ex- 
cept the  certified  aforesaid,  and  that  no  papers  were  deliv- 
ered out  of  the  ship,  except  the  certificate  he  gave  up  to  the 
captors."  It  was  further  proved,  on  the  trial,  by  Calvin 
BIlis,  that  an  original  bill  of  sale  of  the  ship,  recorded  in 
Nantz,  conformably  to  the  laws  and  customs  of  the  French 
republic,  was  by  him  delivered  to  the  captain,  previous  to  his 
sailing  on  the  voyage,  which  bill  of  sale  fully  transferred  the 
ship  from  one  citizen  Rcurbet,  merchant,  and  resident  at 
Nantz,  to  John  B.  Dabery,  George  W.  Murray,  the  plaintiff, 
and  Robert  Lyie.  It  was  further  proved,  by  the  afiidavit  of 
the  captain,  "  Ihnt  all  the  papers  which  he  delivered  to 
Robert  Murray,  one  of  the  pluintiflfs,  on  his  arrival  at  New 
York,  from  Halifax,  were  on  board  the  ship  when  she  was 
captured ;  and  that  he  kept  them  in  his  possession,  from 
the  time  of  the  capture  imlil  he  delivered  them  to  Murray, 
and  that,  at  the  trial,  at  Halifax,  those  papers  were  not  con- 
sidered by  him  as  being  connected,  in  any  degree,  with  the  fate 
of  the  ship,  and  he  did  not  know  that  there  was  any  copy  of, 
or  original  bill  of  sale,  for  the  ship,  among  the  papers." 
It  further  appeared,  that  the  bill  of  sale  had  been  sent 
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[*49]  from  'the  United  States  to  France,  to  be  proved,  and 
that  Dabery  and  Lyie,  two  of  the  veadees  in  the  bill 
of  sale,  were  citizens  of  the  United  States,  and  in  France  at 
the  time  of  the  sale. 

Upon  these  facts  the  judges  charged  the  jury,  that  the  bill 
of  sale  was  a  material  document,  nnd  ought,  under  the  repre- 
sentation, to  have  been  on  board  the  ship,  and  so  on  board  as 
to  have  been  in  a  situation  to  be  read  and  shown  by  the  cap- 
tain, as  occasion  required,  for  her  protection. 

The  jury  found  a  verdict  for  llie  defendants. 

A  motion  was  made  for  a  new  trial,  which  was  argued  by 

Hamiilon,  for  the  plaintiffs,  and 

Hopkins  and  B.  Livingston,  for  the  defendants. 

Radcliff,  J.  The  insurance,  in  this  case,  wasagainstalt 
risks.  The  plainlifTs,  however,  represented  the  ship  as  be- 
longing to  American  citizens,  but  ihey  would  not  warrant 
that  fact.  Siill  they  represented  to  the  underwriters,  thatlhe 
ship  would  have  an  original  bill  of  sale,  or.§n  attested  copy 
of  it,  on  board.  It  appears  to  have  beeu  on  board,  but  not  to 
the  knowledge  of  the  masler.  or  in  a  situation  to  be  used-for 
the  protection  of  the  ship.  It  was  then,  on  board  for  no  va- 
luable purpose,  and  might  as  well  not  have  existed.  If  it 
was  a  material  document  the  representation  was  not  complied 
with.  The  materiality  of  this  paper  is  the  only  question  in 
the  cause.  Its  object  was  to  prove  the  fact  that  the  ship  was 
American.  Although  the  plaintiffs  would  not  warrant  that 
fact,  yet  they  undertook  that  this  evidence  of  it  should  ac 
company  the  ship.  Without  it,  she  would  undeniably  appear 
to  be  French,  she  being  French  built.  The  plaintiffs  repre- 
sented her  so,  and  it  was  also  so  proved  by  the  cap- 
[*60]  tain,  on  her  trial,  at  Halifax.  Without  *this  bill  of  sale, 
or  an  attested  copy,  of  it,  it  was  therefore,  impossible  to 
main^in  that  she  was  American.  If  the  bill  hud  appeared, 
that  fact,  in  the  first  instance,  would  have  been  proved,  for 
the  vendees  were  Americans.  To  this  it  was  answered,  that 
although  Americans,  two  of  them,  it  was  admitted  in  the 
case,  were  resident  in  France,  and  that  by  the  law  of  nations 
they  would  have  been  deemed  Frenchmen,  in  respect  to  their 
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commercial  concerns  and  property,  connected  with  that  coun- 
try, and  that  the  bill  of  sale  was,  therefore,  not  material. 
The  admission  is  not  strictly  so.  It  is  merely  that  they  toere 
in  France  at  the  time  of  (he  sale.  I  do  not  know  that  their 
being  in  France  alone,  by  any  rule  of  the  law  of  nations, 
would  subject  them,  in  regard  to  their  property,  to  be  treated 
as  Frenchmen.  If  carried  to  so  rigorous  an  extent,  it  would 
deprive  neutrals  of  some  of  their  most  essential  rights,  and 
tend  to  cut  of  all  commercial  intercourse  between  them  and 
the  belligerent  parties.  If  the  vendees  had  been  resident 
there,  and  made  France  the  seat  of  their  commercial  opera- 
tions, the  objection  might  have  applied,  and  would  have  been 
supported  by  the  decision  in  the  case  of  Arnold  4*  Ramsay 
V.  The  United  Insurance  Company^  (1  Johns.  Cases,  363.) 
But  the  vendees  being  in  France  only,  ought  not  to  be 
so  considered  ;  and  it  appears,  in  fact,  not  to  be  so  consider- 
ed by  the  courts  of  the  nation  who  were  the  captors,  in  this 
instance. 

In  another  view  this  document  was  also  material.  The 
actual  condemnation,  or  the  law  to  warrant  it,  is  not  the 
only  consideration.  The  insufficiency  of  papers  is  a  com- 
mon ground  of  seizure  and  detention,  and  particularly  so 
where  property  appears  originally  to  have  belonged  to  the 
enemy  of  the  captors.  In  that  case  a  bill  of  sale,  or  other 
satisfactory  evidence  of  the  transfer,  is  indispensable,  and  the 
want  of  it  a  reasonable  cause  of  seizure.  The  underwriters 
were,  therefore,  exposed  to  a  greater  risk,  as  the  ship  was 
clearly  liable  to  seizure  and  detention,  at  least,  for  the  want 
of  this  paper. 

*I  tlierefore  think,  that  in  every  light  it  was  ma-    [*61] 
terial,  that  the  charge  of  the  judge  was  right,  and  that 
the  verdict  ought  not  to  be  disturbed. 

Kent,  J.  A  motion  is  made  for  a  new  trial,  on  two 
grounds ;  1.  That  the  bill  of  sale  was  on  board ;  and  that 
was  sufficient; 

2.  That  the  bill  of  sale  was  not  a  material  paper,  and  did 
not  affect  the  insurance. 
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I  am  s&tisfied  that  merely  ha7iQg  thd  bill  of  sale  on  board 
the  ship,  was  not  a  stibslaniial  compliance  with  the  npte- 
sentatioo,  if  it  was  not  capable  or  being  produced,  when  the 
occasion  for  it  arose.  The  object  of  the  ptaintiSs,  in  repre- 
senling  to  the  defendants  that  it  would  be  on  board,  was  to 
exhibit  to  them  a  maLerial  item  in  the  calcnlalion  of  risk.  It 
must  have  been  considered  as  auxiliary  lo  the  protection  of 
the  ship.  It  was  evidenceof  her  title.  This  was  the  reason 
of  representing  it  as  on  board  ;  and  the  defendants,  we  are 
to  presume,  placed  some  reliance  on  the  efficacy  of  this  rep- 
resentation. But  it  would  be  absurd  to  suppose  that  having 
the  bill  of  sale  on  board,  in  a  concealed  situation,  and  never 
to  be  shown,  fulfilled  the  intent  of  the  parties.  If  it  was 
really  on  board,  of  which  I  think  there  can  be  but  little 
doubt,  the  captain  had  eiLher  wholly  forgotten  that  he  had  it 
in  his  pofsesstoD,  or  he  wilfully  concealed  it.  It  was  not 
produced  at  (he  capture ;  and  on  his  examination  in  the  ad- 
miralty, the  captain  nltesled  that  he  knew  nothing  of  any 
sale,  and  never  heard  of  ony.  For  any  object,  within  the 
meaning  of  the  representation,  the  bill  ofsale  is  to  be  consider- 
ed as  not  being  on  board. 

The  only  question,  then,  is,  whether  the  bill  of  sale  is  to  be 
considered  as  a  material  paper,  and  requisite  to  hare  been  on 
board.  It  was  considered  as  a  material  paper  by  the  plnintifis, 
or  why  did  they  slate,  in  theirorder  for  insurance,  thai  it  should 
be  on  board.  It  was  considered  as  a  material  paper  in 
[*52]  the  adroinilty  'court  at  Halifax,  or  the  captain  would 
not  have  been  called  upon  to  answer  to  the  question  re- 
specting the  bill  ofsale.  It  was,  undoubtedly,  a  material  doca> 
ment,  and  essential  to  the  protection  of  the  ship.  It  is  staled 
by  the  plnintifis,  that  the  ship  was  French  built,  and  origi- 
nally owned  by  a  French  citizen,  at  Naniz.  The  bill  of 
sale,  then,  was  essential  to  prove  the  property  of  the  ship 
vested  in  an  American  citizen.  Sending  the  ship  abroad, 
without  the  bill  of  sale,  or  due  proof  thereof,  was  sending  hat 
abroad  without  the  evidence  of  title,  and  exposed  the  ship  to 
seizure,  ond  to  be  carried  in  for  adjudication.  I  do  not  say 
that  the  bill  of  sale  would  have  been  a  sufficient  secority  to 
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the  ship,  if  it  had  been  on  board  and  produced.    That  would 
have  depended  on  other  circumstances,  of  which  the  prize 
court  must  have  been  the  competent  judge.    In  case  of  a 
purchase  in  an  enemy's  country,  Sir  W.  Scott  observes,  (1 
Rob.  Adm.  Rep.  103.  106,)  it  must  be  under  very  special 
circumstances  that  a  bill  of  sale  would  be  deemed  sufficient 
proof;  but,  where  there  is  no  bill  of  sale,  that  alone,  accor- 
ding to  the  constant  habits  of  the  court,  founds  a  demand 
for  further  proof.    In  another  place,  (p.  Ill,)  he  calls  the  bill 
of  sale  a  documentary  evidence ;  and,  indeed,  if  the  other 
circumstances  be  fair  and  consistent,  the  bill  of  sale  will  be 
full  proof,  for  it  is  permitted  to  neutrals  to  purchase  ships 
in  the  enemy's  country.    1  have  no  doubt,  therefore,  that  the 
bill  of  sale  was  a  material  paper,  conducive  to  the  safety  of 
the  ship ;  and  not  being  on  board,  so  as  to  be  produced  and 
shown  to  the  captors,  there  was  a  failure  of  a  substantial 
compliance  with  the  representation. 

The  verdict  was,  accordingly,  right,  and  the  plaintiffs 
must  take  nothing  by  their  motion. 
Lewis,  Ch.  J.  was  of  the  same  opinion. 

Motion  denied.(a) 

(«)  In  Dt  Hahn  v.  Hartley,  (1  Tenn  K.  343,  345,)  Lord  Mansfield  aaya 
that,  '*  a  representation  may  be  equitably  and  substantially  answered."  (See 
8.  C.  in  Exchequer  Chamber,  2  T.  R.  186.)  It  is  not  necessary  therefore  thai 
the  facts  should  exist  exactly  as  they  have  been  stated,  (1  Phillips  on  Ins. 
300.  Doer  on  los.)  it  is  enough  that  the  representation  is  substantially  true. 
Upon  the  question  of  compliance  with  a  representation,  see  Irvin  ▼.  Sea 
/jM.  Co,,  22  Wendell,  380 ;  SuehUy  v.  Delafield,2  Caines,  R.  222  ;  AUop  ▼ . 
Cmi,  12  Mass.  R.  40 ;  Martin  v.  Fishing  Ins,  Co,,  20  Pickering,  389  ;  Hax- 
ard  Y,  In*.  Co,,  I  Sumner,  218  ;  Fosdick  v.  Norwich  Ins,  Co.,  3  Day,  108  ; 
Fosse  Y.  Bull,  2  Yeates,  178  ;  Robs  ▼.  Bradshaw,  1  W.  Blackstone,  312 ; 
more  ftiUy  i«ported  in  Marsh.  Ins.  ed.  1808,  p.  770.  (See  Park.  Ins.  ed.  1817, 
p.  649  ;  Pausou  yJWatson,  Cowper,  785  ;  Doug.  12  n.  1  Phillips  Ins.  ed.  1840, 
300, 302.    See  2  Duer  on  Ins.  647.  658,  733,  756.) 
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The  People  v.  Byron. 


[*53]  *The  People  against  Byron. 

In  an  action  of  debt  on  a  bond,  a^^inat  the  aurety  for  two  {ruardians,  appoint- 
ed by  the  court  of  chancery,  that  they  ahould  faithfully  execute  the  tmsta 
respectiTely  reposed  in  them,  according  to  the  tenna  of  the  order  in  chan- 
cery appointiBg  them,  and  render  a  trne  and  faithful  account  thereof  when 
required. 

Where  one  of  the  guardians  died,  it  waa  held,  that  the  trusts  surviTed,  and 
that  the  aurety  was  responsible  for  the  acts  of  the  surviving  guardian ;  the 
bond  being  co-ezteosive  with  the  trusts. 

It  is  an  eatablished  rule  of  pleading,  that  on  a  demurrer  by  either  party,  the 
first  error  is  fatal. 

A  guardian  appointed  by  the  Court  of  Chancery  has  a  Tested  interest  in  the 
estate  of  his  ward  ;  he  may  bring  actions  relatiTe  thereto,  and  make  avowry 
in  hia  own  name,  and  may  also  make  leases  during  the  minority  of  the  in- 
fant ;  he  haa  in  all  reapeets  the  dominion,  pro  ttmport,  of  the  infant's  estate. 
Per  RadeUff,  J.  and  Kent,  J. 

The  trust  of  such  a  guardian  likened  to  that  of  an  administrator.  Per  Rad- 
cliff,  J.  and  Kent,  J. 

This  was  an  action  of  debt  on  a  bond,  bearing  date  the 
6th  May,  1789,  executed  by  Sarah  Byvanck,  Thomas  San- 
ders and  the  defendant,  by  which  they  bound  themselves, 
jointly,  and  severally,  in  the  penalty  of  10,000  dollars.  The 
bond  was  conditioned  that  Sarah  Byvanck  and  Thomas  San- 
ders, two  of  the  obligors  and  joint  guardians  of  the  person 
and  estate  of  Peter  Byvanck,  an  infant,  should  faithfully  exe- 
cute the  trusts  respectively  reposed  in  them,  according  to  the 
terms  of  the  order  in  chancery  appointing  them,  and  render 
a  true  and  faithful  account  thereof  when  required. 

The  defendant  pleaded  three  pleas  : 

1.  Non  est  factum, 

2.  Reciting  the  order  in  chancery,  mentioned  in  the  con- 
dition of  the  bond  appointing  the  two  obligors,  guardians  as 
aforesaid,  and  that  they  should  enter  into  a  bond  with  one 
surety,  conditioned  to  be  void,  if  the  guardians  should  faith- 
fully execute  the  trusts  reposed  in  them,  as  such,  and  render 
a  true  account  of  the  same,  when  required  ;  the  plea  then 
averred,  that  the  two  guardians  did  faithfully  execute  their 
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trusts,  according  to  the  terms  of  the  said  order,  and  render  a 
true  and  faithful  account  thereof,  &c. 

3.  The  third  plea  stated,  that  after  the  appointment  afore- 
said, to  wit,  on  the  14th  June,  1795,  Thomas  Sanders  died, 
and  that,  until  his  death,  the  two  guardians  did  faithfully 
execute  their  trusts,  and  that  the  said  Sarah  after  the  death- 
of  Sanders,  did  render  a  true  and  faithful  account  of  the 
trust. 

Replication  to  the  second  plea,  stating,  that  on  the  2d 
May,  1793,  Sarah  Byvanck  married  John  Stoddart,  and  on 
the  lith  June,  1795,  Thomas  Sanders  died,  and  that  it  was 
ordered  by  the  court  of  chancery,  on  the  12th  of  March,  1798, 
that  the  appointment  of  Thomas  Sanders  and  Sarah  Byvanck, 
as  guardians,  should  be  revoked,  and  that  at  the 
same  time  William  Alexander  was  appointed  *guar-  [*54] 
dian,  with  authority  to  possess  himself  of  the  estate, 
and  faithfully  manage  the  same,  and  bring  all  requisite  suits 
for  the  infant,  whereof  the  defendant  had  notice.  That  on 
the  24th  July,  1798,  it  was  ordered  by  the  court  of  chancery, 
that  the  said  John  Stoddart  and  his  wife,  deposit  on  oath, 
with  one  of  the  masters,  all  books  of  accounts,  vouchers,  ^c. 
relating  to  the  said  infant,  or  his  estate,  and  account  with  the 
new  guardian,  on  oath,  for  the  rents  and  profits  of  the  estates ; 
and  the  disbursements  and  payments  made,  and  that  the 
master  report  the  proceedings  had  thereon,  of  which  order 
the  defendant  had  notice.  That  on  the  1st  July,  1799,  in 
pursuance  of  the  last  order,  Stoddart  and  his  wife  accounted 
before  the  master  ;  and  that  2991  dollars  and  33  cents  was 
the  amount  of  the  balance  found  against  them,  after  allowing 
all  proper  discharges,  which  balance  reported  by  the  master 
was,  by  the  court  of  chancery,  on  the  10th  December,  1799, 
ordered  to  be  amended,  by  striking  out  288  dollars  and  8 
cents,  bein^  the  sum  allowed  for  interest ;  and  the  report,  as 
to  the  residue,  was  coufirmed  ;  and  in  case  the  sum  so  con- 
firmed was  not  paid  by  the  1st  January,  1800,  the  bond 
aforesaid  was  directed  to  be  prosecuted  at  law,  by  the  said 
William  Alexander,  of  which  last  order  Stoddart  and  his 
wife,  and  the  defendant  had  notice.    That  the  sum  so  allow* 
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ed  and  ordered  to  be  paid  was,  afterwards,  regularly  demand- 
ed of  Stoddart  and  bis  wife  and  the  defendant,  and  by  them 
severally  refused  to  be  paid ;  therefore,  d&c. 

There  was  a  second  repliccUion  to  the  3d  plea,  which  was 
the  same  as  to  the  second  plea. 

The  rejoinder 'to  the  first  replication  stated,  that  theac* 
count  rendered  and  taken  before  the  master,  was  not  an  ac- 
count solely  and  exclusively  concerning  the  trusts  reposed 
in  Sanders  and  Sarah  Byvanck,  the  joint  guardians  afore- 
said, or  concerning  the  rents  and  profits  of  the  infant's  estate, 
received  by  either  of  them  in  the  lifetime  of  Sanders,  but  that 
such  account  included  charges  for  the  receipt  of  moneys 
[*55]  arising  from  such  *rents  and  profits  by  the  said  guardians, 
jointly  and  severally,  as  well  before  the  commencement* 
as  during  the  continuance,  and  after  the  determination  of  the 
trusts,  and  especially  for  the  receipt  of  moneys  by  Sarah| 
arising  as  aforesaid,  as  well  in  capacity  of  one  of  the  guar- 
dians, as  in  her  private  and  personal  capacity. 

To  the  second  replication  there  was  a  special  demurrer, 
and  the  causes  of  demurrer  were,  that  the  replication  did  not 
contain  a  direct  or  sufficient  answer  to  the  plea.  That  it 
was  not  shown  thereby,  that  the  account  taken  before  the 
master,  in  any  manner  related  to  the  execution  of  the  trusts 
reposed  in  Sanders  and  Sarah  Byvanck.  the  joint  guardians, 
nor  related  to  the  rents  and  profits  of  the  infant's  estate,  re- 
ceived by  either  of  the  said  guardians,  by  virtue  of  the  trust, 
and  that  it  was  not  shown  whether  any,  and  what  part  of 
the  moneys  in  arrear  and  due  from  Stoddart  and  his  wife, 
were  due  on  account  of  the  receipt  of  any  such  rents  and 
profits  received  by  either  of  them  during  the  continuance  of 
the  trusts  in  the  two  guardians  jointly,  before  or  after  the 
existence  thereof;  and  that  it  was  not  shown  to  what  amount 
(if  any)  Sarah  Byvanck,  or  Sanders,  or  either  of  them,  were 
in  arrear,  on  account  of  the  guardianship  aforesaid.  Join- 
der in  demurrer. 

There  was  a  surrejoinder  to  the  rejoinder  to  the  first  re- 
plication, stating,  that  the  account  rendered,  and  taken  be- 
fore the  master,  was  an  account  solely  and  exclusively  of  and 
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concerning  the  trusts  reposed  in  Sanders  and  Sarah  Byvanck, 
as  gaardians  aforesaid,  and  an  issue  thereon  to  the  country. 

Hamilton^  in  support  of  the  demurrer. 

Troup  and  Hdrison,  contra. 

Radcliff,  J.  On  these  pleadings,  I  think  it  unnecessary 
to  examine  the  merits  of  the  replication  which  is  demurred 
to,  and,  of  course,  the  causes  assigned  for  the  demur- 
rer. At  the  same  time,  I  do  not  hesitate  to  ^express  [*56] 
my  opinion,  that  I  think  it  materially  defective.  It  is 
an  established  rule  of  pleading,  that  on  a  demurrer  by  either 
party,  the^first  error  is  fatal.  If,  therefore,  the  defendant's 
plea  be  insufficient,  our  judgment  must  be  given  thereon  for 
the  plaintiff,  whatever  may  be  the  defects  in  the  plaintiff's 
replication. 

It  is  the  second  plea  of  the  defendant  which  is  brought 
into  view  by  this  demurrer.  It  states,  that  after  the  appoint- 
ment of  Sarah  Byvanck  and  Thomas  Sanders,  ns  joint  guar- 
dians of  the  infant,  to  wit,  on  the  14th  June,  1795,  Thomas 
Sanders  died,  and  chat  until  the  time  of  his  death  the  said 
Thomas  and  Sarah  did  faithfully  execute  the  trusts  reposed 
in  them,  according  to  the  terms  of  the  said  order,  and  that 
the  said  Sarah,  after  the  death  of  the  said  Thomas,  did 
render  a  true  and  faithful  account  of  and  concerning  the 
said  trusts,  according  to  the  condition  of  the  said  bond. 

This  plea  presents  the  only  material  questions  between  the 
parties,  which  are,  1.  Whether  the  guardianship  survived 
to  Sarah  Byvanck  after  the  death  of  Thomas  Sanders ;  2. 
Whether,  if  it  did  not  survive,  the  security,  by  this  bond, 
extends  to  the  faithful  execution  by  the  surviving  guardian. 
If  these  points  are  decided  in  favor  of  the  plaintiffs,  the 
plea  must  be  adjudged  insufficient,  being  confined  to  the 
due  execution  of  the  trust  in  the  lifetime  of  Sanders,  and  to 
Sarah  Byvanck  the  surviving  guardians,  accounting  for  their 
joint  execution  of  the  trust  only. 

It  is  generally  settled,  and  particularly  in  the  instance  of 
testamentary  guardians,  in  the  case  of  The  Countess  of 
Skaftsbury,  (2  P.  Wras.  121,  122;  Vaugh.  182,)  in  which 
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this  question  was  fally  considered,  and  I  think  it  results 
from  the  nature  of  the  thing,  that  this  appointment  creates 
not  merely  a  naked  power,  but  a  power  coupled  with  an  in- 
terest, and  therefore  must  survive.  (1  Inst.  112,  113.)  I  see 
no  difference  between  testamentary  guardians,  and  guardians 

by  chancery  appointment.    In  either  case,  such  guar- 
[*67]    dian  has  a  vested  'interest  in  the  estate  of  his  ward.    He 

may  bring  actions  relative  thereto,  andmakeavowry  in 
his  own  name,  and  may  also  make  leases  during  the  minority  of 
the  infant.  He  has,  in  all  respects,  the  dominion,  pro  tempore^ 
of  the  infant's  estate,  and  possesses  more  than  a  naked  autho- 
rity. His  trust  has  been  compared  to  that  of  an  executor 
and  administrator,  but  1  think  it  more  like  that  of  an  admin- 
istrator. An  executor  may  continue  the  trust  by  transmit- 
ting it  to  his  own  executor,  but  an  administrator  cannot. 
It  is  so  far  personal,  and  terminates  with  his  death,  (t  Atk. 
637.  a  Vern.  514.  Cas.  temp.  Talb.  127.)  Yet  the  trusts  in 
both  these  cases  are  held  to  survive.  1  am,  therefore,  clear- 
ly of  opinion,  that  the  guardianship,  in  this  case,  survived  to 
Sarah  Byvanck. 

2.  With  respect  to  the  extent  of  this  security.  The  bond 
is  joint  and  several,  and  is  expressed  in  general  terms.  It 
is  conditioned  that  both  the  guardians  shall  faithfully  exe- 
cute the  trust  reposed  in  them,  according  to  the  terms  of  the 
order,  and  as  of  right  they  may.  The  trust,  of  right,  sur- 
vived, and  the  security  must  be  considered  as  concurrent 
with  the  right,  as  pursuing  the  nature  of  the  trust,  and  com- 
mensurate with  it.  The  court  of  chancery  ought  not,  and  I 
am  persuaded  would  not,  have  committed  the  trust  without 
a  security  co-extensive  in  its  operation.  If  a  special,  or  limit- 
ed security  had  been  intended,  it  ought  to  have  been  so  ex- 
pressed, and  it  would  then  have  been  in  the  power  of  the 
chancellor  to  have  directed  such  further  security  as  the  oc- 
casion might  require,  or  to  have  refused  the  guardianship  on 
such  terms.  Administration  bonds  are  expressed  in  the  same 
manner,  and,  I  believe,  have  never  been  doubted  to  extend 
to  the  faithful  execution  of  the  trust  by  the  surviving  ad- 
ministrator.   The  bond,  in  this  case,  therefore,  being  gen- 
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eral,  for  the  faithful  performance  of  a  joint  trust,  which, 
from  its  nature,  survires,  I  think  the  security  must  be  deem- 
ed to  be  equally  extensive,  and  that  it  applies  to  the 
surviving  guardianship  of  "Sarah,  as  well  as  to  the  ['58] 
period  of  her  joint  guardianship  with  Sanders.  If 
the  defendant  did  not  wish  to  continue  as  her  surety,  he 
ought  to  hare  applied  lo  the  chancellor  for  relief,  who,  on 
the  death  of  Sanders,  would,  no  doubt,  have  released  the 
present,  and  required  other  security,  or  have  revoked  the 
guardianship.  Not  having  taken  any  measure  to  exonerate 
himself,  he  remains  liable,  and,  I  think,  on  the  merits  of  this 
plea,  without  examining  the  subsequeut  proceedings,  the 
plaintiff  must  have  judgment. 

Kent,  J.  The  question  raised  by  the  demurrer  is  as  to 
the  validity  of  the  second  replication,  which  goes  to  make 
the  defendant  responsible  for  the  acts  of  Sarah,  as  surviving 
guardian. 

The  demurrer  to  the  second  replication  assigns  special 
causes,  and  1  think  it  was  well  taken  ;  for  the  replication  is, 
at  least,  deficient  in  the  requisite  precision,  and  certainly  in 
point  of  form.  But,  as  it  is  a  rule  on  demurrer  to  recur  to 
the  first  fault  in  pleading,  it  is  unnecessary  to  dwell  pariicu- 
iariy  on  the  defects  of  the  replication,  if  the  third  plea,  to 
which  it  relates,  be  substantially  bad. 

That  plea  stales,  ibat  until  the  death  of  Sanders,  the  (wo 
guardians  did  faithfully  execute  their  trusts,  and  that  Sarah, 
after  the  death  of  Sanders,  did  render  a  true  and  faithful  ac- 
count, &«.  It  does  not  slate  that  she  continued,  in  the  lan- 
guage of  the  bond,  faithfully  to  execute  the  trust  reposed  in 
her.  She  may  bare  rendered  a  true  account  of  her  receipts 
and  expenditures,  and  yet  have  not  continued  a  faithful 
guardian.  She  may  have  been  guilty  of  numerous  acis  of 
omission,  by  which  the  estate  of  the  infant  was  wasted.  This 
iHinga  us,  therefore,  lo  consider  the  material  question  in  this 
cause,  viz.  whether  the  guardianship  survived,  and  if  it  did, 
whether  the  bond  eniu:ed,  as  a  security  for  her  acts  as  sur- 
viving guardian. 

Goardionship  isa  trust  coupled  with  an  interest,  "and    [*59] 
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wheQ  t\vt>  guardians  are  appointed,  and  one  of  them  dies,  it  fol- 
lows from  the  natnre  of  the  trust,  that  it  must  surrive.    Guar- 
dians are,  in  this  respect,  analogous  to  administrators.    In  the 
case  of  Eyre  v.  The  Countess  of  Shaflsbury,  (2  P.  Wms.  103,) 
it  was  very  solemnly  decided  by  Lard  Ch-  Macclesfield,  and 
afterwards,  by  the  three  lords  commissioners,  that  a  testa- 
mentary guardian  survived ;  and  the  principles  of  that  de- 
cision were  applied  equally  to  a  guardian  in  socage;  (of 
which  the  chancery  guardian  has  now  become  the  substi- 
tute ;)  and  several  cases  applicable  to  guardians  in  socage 
were  cited,  to  show  that  guardianship  was  not  a  naked  au- 
thority which  did  not  survive,  but  was  an  authority  coupled 
with  an  interest  which  did  survive.    Guardianship  was  com- 
pared, by  one  of  the  commissioners,  to  the  case  of  an  ad- 
ministration granted  to  two  which  did  survive.    The  sur- 
vivorship of  an  administration  granted  to  two,  was  main- 
tained by  Lord  Ch.  Talbot,  (Cases  temp.  Talbot,  121,)  on 
the  same  ground  of  an  authority  coupled  with  an  interest. 
This  is  the  reason  of  the  rule,  and  it  applies  equally  to  the 
socage  or  chancery  guardian  as  to  a  guardian  by  will,  and 
to  all  of  them,  as  well  as  to  executors,  administrators  and 
other  trustees. 

The  surety  was  responsible  for  the  separate  acts  of  each 
separate  guardian,  during  their  joint  lives.  Were  it  other- 
wise, the  provision  of  taking  security  might  have  been 
wholly  evaded,  and  it  would  have  been  of  little  use.  Nor 
do  I  perceive  why  the  security  should  not  be  responsible  for 
the  nets  of  the  surviving  guaidian.  It  could  not  have  been 
the  intention  of  the  court  of  chancery,  in  requiring  the  secu- 
rity, that  it  should  cease  on  the  death  of  one  of  the  guardi- 
ans, so  long  as  the  trust  survived,  since  the  necessity  of  se- 
curity would  equally  exist.  This  would  not,  as  was  stated 
in  the  case  of  Wright  v.  Russel,  (3  Wilson,  630,)  be  exten- 
ding the  responsibility  of  the  security.  There  is  here  no 
new  person  assumed  as  a  partner,  whose  acts  are  to  be  pro- 
tected by  the  bond.  The  responsibility  is  still  con- 
[*60]  fined  to  the  acts  *of  Sarah,  one  of  the  guardians,  and 
for  her  acts  the  bond  was  always  a  security.    In  order 
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to  give  the  security  its  full  efficacy,  and  to  make  it  attain  the 
end  in  view,  the  construction  must  be,  that  the  defendant 
became  responsible  for  the  execution  of  the  trusts  respective- 
ly reposed  in  them,  so  long  as  those  trusts  should  remain 
in  force  ;  and  if  it  be  once  settled  that  the  trusts  continued 
in  the  survivor,  the  security  will  be  equally  co-extensive. 

The  idea  that  her  acts  in  the  one  case  were  under  the  cir- 
cumspection of  her  co-guardian,  and  in  the  other  case  were 
without  such  check,  does  not  appear  to  be  of  force  sufficient 
to  control  the  other  consideration,  that  the  bond  must,  on 
sound  principles,  be  deemed,  where  there  is  no  special  limi- 
tation otherwise,  to  be  as  comprehensive  as  the  subject  mat- 
ter to  which  it  was  to  apply ;  ut  res  magis  valeat  quam 
pereat.  I  am  of  opinion,  accordingly,  that  the  third  plea  is 
bad,  in  substance,  and  that  judgment  ought,  upon  that  plea, 
to  be  rendered  for  the  plaintiff;  unless  the  defendant  should 
wish  to  amend,  on  the  usual  terms. 

Lswis,  Ch.  J.  dissented. 

Judgment  for  the  plaintiff.(a) 

(<r)  A  lurety  for  the  faithful  discharge  of  the  duties  of  a  goardtan,  is  held 
in  mmnem  eausam,  unless  there  be  some  express  stipulation  to  the  contrary ; 
for  such  is  the  fair  intendment  and  constraction  of  his  obligation,  and  he  is 
therefore  liable  to  all  sach  balance  and  interest  as  may  be  found  against  his 
principal.  (Voet,  lib.  46,  tit.  1,  n.  13.  Dig.  lib.  46,  tit  1, 1.  69.  Bering,  de 
Fidejoss.  c.  24,  n.  155.  Montanus  de  Tut.  c.  40,  n.  33.)  "  Cum  pupillns  a 
tatore  stipnlatur  rem  salvam  fore,  non  solum  que  in  patrimonio  haliet  sed 
qne  etiam  in  nominibus  sunt,  ea  stipniatione  videntnr  contineri,  quod  enim  in 
tatels  judicium  venit,  hoc  et  ea  stipniatione  continetur.  (Hering  de  Fide.  c. 
94,  n.  279.)  8i  postea  quam  pupillns  ad  pubertatem  pervenerit  tutor  in  resti- 
tnenda  tutela  aliquandin  moram  facerit,  certnm  est  et  fructuum  nomine  et 
nsuramm  medii  temporis  tam  fidejussorra  quam  ipsom  teneri."  (Dig.  lib.  46* 
tit  1, 1.  90.    See  Gray  ▼.  Brown,  1  Richardson,  351.) 

tJpoo  a  principle  similar  to  that  of  the  principal  case,  when  a  security  is 
given  to  a  house,  as  a  banking  house  or  house  of  trade,  and  not  to  the 
particular  individuals  who  compose  it,  as  a  guarantee  for  the  fidelity  of  a 
person  who  is  taken  into  the  service  of  the  persons  to  whom  the  indemnity  is 
given,  as  a  clerk  in  their  akop  or  counting  house  ;  {Barclay  ▼.  Lucas,  I  T.  B. 
201,  n.  (1)  ;)  or  where  the  security  is  given  to  a  company,  which  necessarily 
means  a  fluctuating  or  successive  body  of  persons,  who  should  from  time  to 
time  be  carrying  on  the  business  which  the  company  professed  to  carry  on, 
as  a  guarantee  for  the  good  conduct  of  a  penon  uhUst  in  ths  service  of  the 
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ecmpanyt  (Mtiealf  y.  Brvin,  12  East,  400 ;  S.  C.  2  Camp.  422,)  a  ehaog« 
aiuoDg  the  members  of  whieh  the  company  is  composed  in  the  one  ease  or  a 
cliange  of  partners  in  the  house  of  trade  in  the  other,  will  not  put  an  end  to 
the  iudemnity.  So  where  the  condition  of  a  bond,  after  reciting  that  A.  and 
B.  bad  filed  a  bill  in  equity  against  C.  and  D.,  was,  that  the  surety  obligor 
should  pay  all  such  costs  as  the  court  should  award  to  the  defendants  on  the 
hearing  of  the  cause,  and  D.  having  died  before  any  costs  had  been  awarded, 
it  was  held,  (Abbott,  C.  J.,  duhitanU,)  that  the  death  of  D.  could  not  bo 
pleaded  in  discbarge  of  the  bond,  for  the  bond  not  being  conditioned  to  pay 
such  costa  as  the  court  of  equity  should  award  to  C  dc  D.  by  name,  but  to 
pay  such  costs  as  should  be  awarded  by  that  court  to  the  defendants ;  tho 
nMraning  of  the  parties  was,  that  the  sorety  obligor  should  pay  all  sneh  coots 
as  should  be  awarded  by  the  court  to  those  wko  at  that  timeJiUed  thf  cAorae- 
ter  of  the  defendants  in  equity.  {Kipling  ▼.  Turnert  5  B.  dt  Aid.  261.  Pit- 
man on  Priucipal  and  Surety,  49,  50.) 

But  in  the  constroetion  of  instruments  entered  into  by  a  surety  with  persons 
carry iug  on  but^ioess  together  in  copartnership,  the  object  of  which  instm- 
ments  is,  to  answer  for  the  fidelity  of  persons  during  the  time  they  are  in  tho 
service  of  the  partners,  or  to  secure  the  repayment  of  advances  made  by  tho 
partners  to  the  persons  undertaken  for,  in  the  course  of  their  dealings,  it  has 
been  held,  that  where  an  engagement  is  entered  into  by  a  surety  with  the 
partutrs,  nominatim,  whereby  the  surety  engages  to  be  answerable  for  the 
repayment  of  all  sums  which  shall  be  advanced  by  them  to  the  principal,  it 
will  not  extend  to  sums  advanced  to  the  principal  by  the  surviving  or  oontin- 
uinj;  purtners,  after  the  decease,  {Weston  v.  Barton,  4  Taunt  673 :  Strange 
v.  Lee,  3  East,  484,)  or  retirement,  {Myers  v.  Edge,  7  T.  R.  254  ;  Ex  parte 
Marsh,  2  Rose,  239,)  of  any  of  the  partners  ;  for  it  is  probable  that  the  surety 
wds  induced  to  enter  into  such  a  security  by  a  confidence  which  he  reposed 
in  the  integrity,  caution  and  accuracy,  of  one  or  two  of  tho  partners,  and  it 
may  be  that  the  partner  dyiug  or  going  out,  may  be  the  very  person  on  whom 
the  surety  relied  ;  or  that  the  surety  intended  to  have  the  joint  discretion  of 
all  the  partners  to  direct  and  moderate  their  advances,  and  would  not  have 
relied  on  the  discretion  with  which  the  surviving  or  continuing  partners  might 
authorize  advances  to  the  principal,  and  it  would  therefore  be  very  nnreason* 
able  to  hold  the  surety  to  his  coutract,  after  such  change. 

The  same  law  applies  to  a  case  where  the  parties  undertaken  for,  carry  on 
business  in  co-partnership,  and  one  of  them  dicH  or  retires ;  {SimsonY.  Cooke, 
I  Bing.  452 ;  S.  C.  8  J.  B.  Moa  588 ;)  for  the  motive  which  induced  the 
surety  to  give  his  security,  may  have  been  the  opinion  entertained  by  him  aa 
to  the  integrity  and  prudeuce  of  the  deceased  or  retiring  partner ;  or  where 
the  partners  with  whom  the  original  contract  was  entered  into,  introduced  a 
new  partner  into  their  firm  ;  {Wright  v.  Russell,  2  Bik.  934 ;  S.  C  3  Wils. 
530  ;  Spiers  v.  Houston,  4  Bli.  N.  8.  515 ;)  for  the  surety  might  have  been 
disposed  to  withhold  the  security,  had  he  known  at  the  time  when  he  entered 
into  that  contract,  that  the  advances  were  to  be  made  to  the  person  for  whom 
he  is  surety,  by  the  person  then  admitted  into  the  firm  ;  or  where  the  person 
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aaderukon  for  was,  at  the  time  the  ondertakinff  was  given,  a  aole  trader,  and 
he  afterwards  takes  a  penwn  as  a  partner ;  (BellairM  v.  Ebsworihf  3  Camp. 
59 ;)  for  th«  surety  became  responsible  for  th^  acts  of  his  principal,  and  not 
lor  those  of  any  future  partner  with  whom  he  might  associate. 

And  the  surety's  liability  ceases  npon  the  death  or  retirement  of  a  partner 
in  the  firm  to  whom  the  guarantee  is  given,  in  a  case  where  the  engagement 
on  the  part  of  the  surety  is  to  be  answerable  for  the  repayment  of  moneys 
•dTanced  to  the  principal,  by  penwns  carrying  on  business  together  as  part- 
sen,  or  any  or  either  of  them;  {Weston  t.  Barton,  4  TaunL  U73  ;)  or  where 
tho  penons  undertaken  for  are  partners,  and  the  surety's  engagement  is  to 
Menre  the  repayment  of  moneys  advanced  to  the  principals,  or  ony  or  either 
of  iktwn^  (^tmson  v.  Cooke,  1  Bing.  452 ;  S.  C.  8  J.  B.  Moo.  588,)  the  words 
*'  or  any  or  either  of  t^iero"  being  confined  in  their  meaning  to  moneys  ad- 
vanced by,  or  to,  any  or  either  of  them  during  the  co-partnerships  respec- 
tively.     So  where  the  condition  of  a  bond,  after  reciting  that  the  obligee  bad 
taken  and  employed  one  P.  as  his  book-keeper  and  accountant,  was,  that  he 
ahonU  aeeoant  for  and  pay  to  the  obligee,  Am  e«e«t(for«  or  adminiotratoro,  all 
•onuof  money  recetred  by  the  said  P.  on  account  of  the  obligee,  his  execn- 
lOR,  or  administrators,  and  the  ezecutois  of  the  obligee  having  carried  on 
their  testator's  trade  after  the  obligee's  death,  and  retained  P.  in  the  same 
employment,  it  was  held  that  the  surety  for  P.  was  not  answerable  for  mo- 
neys received  by  P  daring  the  time  he  was  in  the  service  of  the  ezecuton, — 
thai  the  serviee  in  the  contemplation  of  the  parties  was  the  service  of  the 
obligee,  and  that  there  was  no  intention  that  the  bond  should  be  extended  be- 
yond the  life  of  the  obligee,  and  that  though  P.  was  to  account  to  the  ezecu- 
tors,  it  was  only  for  money  belonging  to  the  obligee.     (Barker  v.  Parker,  I 
T.  R.  287.) 

The  obligation  of  the  surety  may,  however,  be  so  shaped  as  to  extend  to 
the  surviving  partners,  they  carrying  on  the  concern  upon  the  death  of  one  of 
then;  (see  Simoon  v.  Cooke,  1  Biog.  452;)  or  to  the  iatroductioo  of  other 
peissns  into  the  firm,  (see  Simoon  y.  Cooke,  supra  ;  Aagero  v.  Keen,  1 
Bfeee.  dc  W.  390;  Pease  v.  Hirst,  10  B.  &  Cress.  123,)  and  thii  may  be 
done  npon  the  construction  of  a  letter  raising  sn  sgreement  to  that  effect, 
where  the  original  Instrument  is  insuffioient  for  such  a  purpose.  {Ex  parte 
Marsh,  2  Rose,  239.    Pitman  on  Principal  and  Surety,  46-48.) 
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Ballabd  against  Walker. 

All  emtneta  ars  by  tptdMlty  or  panl;  uid  if  »rtltm,  mod  Dot  wslnl,  tbaj 
ara  ftnl  ■jnemanU. 

A.  iifswl  ■  wiiltan  afncmant,  reeitiDg  that  whenat,  he  had  sold  to  B.  a  IM 
of  land,  irho  had  agrtad  to  pay  him  £300  by  a  etrtaia  day,  and  to  iitcata 
a  bond  and  mortfage  to  aecDts  the  payment ;  A.  tharafore,  promiaed  and 
agreMi  to  delJTar  to  B.  a  good  and  infieiaul  daed  for  the  laud,  on  dolitarjr 
of  tb*  bend  and  mortgaga  bj  B. 

Id  aa  actioa  brooght  by  B.  agaliut  A.,  on  thii  agrMment.  it  wat  held,  that 
thii  being  a  ointaal  a^ameot  for  the  aaie  and  parchaae,  there  wa>  a  Talid 
coDiideratioiL 

And  that  being  a  writiii|  Mgned  by  the  party  to  be  ehaigsd,  it  waa  inffident 
ander  the  ttatnte  of  franda. 

Bat /oar  jfmt*  hating  elapaed  from  the  date  of  the  agreomMit,  before  B-gav* 
notice  (o  A.  that  be  ahoald  iiuut  on  the  agreemeDt,  and  Jive  year*  before 
be  tcDdered  a  performaDcc,  on  bii  pan,  it  «M  preaumrd  that  the  putjai 
had  reeeinded  the  contract;  and  tboogfa  A.  had,  witbio  a  year  after  tba 
eontiact,  aold  and  conTcyed  the  land  to  C,  ao  a*  to  inoapacitale  himaetf  to 
parfona  bii  agreement  with  B.,  yet  that  olreDDwtaDoe  «a*  not  held  nlB* 
eient  to  ouatrol  the  legal  preaumptioD,  that  the  contract  wai  reamndod. 

This  was  an  actioa  oa  a  writtea  agreement,  Tor  the  sale 
of  land,  dated  at  New  York,  the  23d  November,  1793,  iiigned 
by  the  defendant,  which  recited,  that  whereas  he  had 
[*61]  on  that  day,  sold  to  the  plaintiff  lot  No.  62  in  the  'town- 
ship of  Homer,  in  the  military  tract,  for  which  the 
pteiniiff  had  agreed  to  pay  lh%  sum  of  300/.  in  two  equal  in- 
stalments, to  wit,  on  the  23d  November,  1798,  and  23d  No- 
vember, 1709,  with  interest ;  and  to  execute  a  bond  and 
mortgage  therefor,  he  did,  therefore,  promise  and  obligate 
himself  to  deliver  (o  the  plaintiff  a  good  and  sufficient  war- 
ranty deed  of  the  land,  on  delivery  of  the  bond  and  mort- 
gage aforesaid,  properly  executed  and  recorded.  The  causa 
was  tried  at  the  Oneida  circuit,  in  June,  1800,  before  Mr. 
Justice  Radcliff. 

On  the  trial,  the  agreement  being  admitted,  the  plaintiff 
proved,  that  in  October,  1797,  Joseph  Kirkland,  his  attorney 
presented  the  agreement  to  the  defendant,  at  the  request  of  a 
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person  to  whom  the  plaintiff  had  sold  it,  and  inforined  hinii 
that  although  not  authorized  then  to  demand  performance, 
yet  he  was  directed  to  inform  the  defendant,  that  the  plain- 
tiff would  get  good  security  to  pay  the  money  by  the  time 
stipulated. 

It  was  also  proved,  that  the  defendant  then  said  he  would 
not  perform  on  his  part,  for  he  had  sold  the  land  long  before^ 
It  was  further  proved,  that  in  October,  1798,  Kirkland  agaia 
called  on  the  defendant  with  the  agreement,  and  a  power  of 
attorney  from  the  plaintiff,  together  with  a  bond  and  mort- 
gage, executed  by  the  plaintiff  and  his  wife,  and  demanded 
the  deed  of  the  defendant;  that  the  defendant  made  the 
same  reply  as  before,  and  added  that  a  jury  must  determine 
the  damages.  It  appeared  further,  that  the  mortgage  so  ex- 
ecuted was  not  recorded,  nor  was  the  power  of  attorney ; 
and  that  defendant  had  executed  a  deed  of  the  same  lot  to 
Aaron  Burr,  on  the  I7th  of  October,  1794.  The  power  of 
attorney  was  proved  by  an  acknowledgment  only  endorsed, 
and  taken  before  a  judge  of  Onondaga  county. 

It  was  proved,  on  the  part  of  the  defendant,  by  the  certifi- 
cate of  one  of  the  clerks  of  the  supreme  court,  that  judg- 
ments were  obtained  against  the  plaintiff,  after  the  date 
of  the  agreement,  and  before  the  application,  *for  a    ['62] 
performance,  amounting  to  upwards  of  lOOOZ.  and 
which  appeared  to  be  unsatisfied. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opiiv- 
ion  of  the  court,  on  a  case  containing  the  above  facts. 

The  case  was  argued  by  the  Attorney-General,  for  the 
plaintiff,  and  Emott,  for  the  defendant. 

Radcliff,  J.  On  the  argument,  the  counsel  for  the  de- 
fendant contended, 

1.  That  the  contract  was  invalid  for  want  of  consideration, 
aud  for  want  of  being  reduced  to  writing,  and  signed  by  the 
parties,  as  required  by  the  statute  against  frauds. 

2.  That  if  valid,  it  was  rescinded  before  the  suit  was  coii>- 
menced. 

3.  That  the  existing  encumbrances  against  the  plainti^T 
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were  such  as  to  justify  a  refusal  on  the  part  of  the  defen- 
dant. 

The  first  objection,  as  far  as  it  rests  on  the  want  of  con- 
sideratioD,  appears  to  me  inapplicable  to  the  case.  If  the 
agreement  would  be  valid,  as  a  contract  by  parol  merely, 
there  would  certainly  be  an  ample  consideration.  The  de- 
fendant agreed  to  convey  lands  to  the  plaintiff,  for  a  stipula- 
ted price,  and  the  plaintifi",  in  consideration  of  such  convey- 
ance, agreed  to  pay  the  price  to  the  defendant.  Here  were 
mutual  and  valid  considerations.  If  the  agreement  was  not 
sufficiently  reduced  to  writing,  or  signed  by  the  parties, 
agreeably  to  the  statute  of  frauds,  it  is  void  by  force  of  that 
statute,  but  not  for  the  want  of  consideration.  The  objection 
founded  on  the  statute  proceeds  on  the  idea,  that  an  agree- 
ment is  not  sufficiently  in  writing,  unless  it  be  signed  by 
both  the  parties.  In  the  present  case,  it  was  signed  by  the 
defendant  only,  who  undertook  to  convey.  The  words  of 
the  statute,  as  far  as  they  apply  to  the  subject,  are,  that  no 

action  shall  be  maintained  upon  any  contract  or  sale 
[*63]    of  lands,  &c.  unless  *the  agreement  upon  which  such 

action  is  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  "  signed  by  the  party  to  be 
charged  therewith^  The  language  of  the  statute  itself, 
therefore,  supposes  that  the  writing  may  be  signed  by  one 
of  the  parties  only,  and  such  was  the  construction  it  received 
soon  after  it  passed,  in  the  case  of  Hatton  v.  Ctray,  (Bq. 
Gas.  Abr.  21,  pi.  10,)  in  chancery,  where  it  wa^  held,  that  a 
contract  signed  by  one  of  the  parties  was  sufficient  to  take 
it  out  of  the  statute,  and  that  both  the  parties  were  bound. 
The  same  rule  appears  to  have  been  adopted  in  later  cases, 
(1  Pow.  on  Cont.  286 ;  1  Fonb.  165,  166,)  in  that  court, 
and  I  think  it  consistent  with  the  object  and  intent  of  the 
statute.  The  present  case  is  certainly  within  the  terms, 
'<  signed  by  the  party  to  be  charged  therewith^^  for  the  de- 
fendant, who  signed  the  contract,  was  possessed  of  the  in* 
terest,  and  was  the  party  who  made  the  sale  which  was  the 
•subject  of  this  regulation.  The  interpretation  of  the  statute, 
at  law  and  in  equity,  must,  in  relation  to  this  question,  be 
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the  mate,  aDd,  of  coune,  ibe  jJaiotiff,  on  this  ground,  uaa- 
not  be  deprired  of  &  recovery. 

The  second  ot^ccion  ia  founded  on  the  length  of  time 
which  elapsed  before  a  performance  was  demanded,  or  an 
offer  to  perform  was  made  to  the  plaintiff.  The  contract 
bears  dale  the  23d  November,  1793.  It  remained  open,  and 
ia  a  situation  to  be  carried  into  effect  by  both  parties,  near  a 
year,  to  wit,  till  the  17th  October,  1794,  when  the  defendant 
cODVayed  the  premises  to  Mr.  Burr.  It  doee  not  appear  that 
the  parlies,  daring  this  period,  had  agreed,  or  either  of  them 
bad  done  any  positive  act,  to  rescind  the  contract.  The 
Gist  notice  which  the  defendant  afterwards  received  of  the 
plaiotiff't  insisting  on  the  contract,  was  in  October,  1797, 
near  Jour  years  subsequent  to  the  making  of  it,  and  the 
first  offer  to  perform  on  the  part  of  the  plaintiff,  was  in  Oc- 
tober, 1798,  near  Jive  years  subsequent  thereto.  Under  such 
circumstascfls  a  court  of  equity  would  presume,  (2  P. 
Wms.  82,  9  Uod.  2,)  'and  I  think  a  court  of  law  [*64] 
ought  equally  to  presume,  that  the  contract  had  been 
rescinded  by  the  consent  of  parties,  or  discharged  by  some 
composition  between  them.  Oreat  inconveniences  would 
ensue  if  stale  contracts  were  allowed  to  be  set  up,  at  any 
distance  of  time,  and  I  think  it  a  just  and  salutary  rule,  that 
ibey  shall  be  deemed  to  be  abandnned,  unless  enforced  with- 
in a  reasonable  time,  or  the  delay  aatisfaclorily  accounted 
for.  The  circumstance  that  the  defendant,  in  this  instance, 
incapacilaled  himself  to  perform  the  contract  within  a  year, 
is  not  incoQsitent  with  this  presumption,  and  merely  con- 
trc^s  its  application  to  that  period.  Neither  do  I  think  that 
Ills  answer  to  the  attorney  for  the  plaintiff,  operates  against 
it.  He,  at  first,  said,  that  he  could  not  perform  the  agree- 
ment, for  he  had  conveyed  the  land  long  before,  and,  after- 
wards, added,  that  he  considered  the  contract  to  have  been 
abandoned,  and  that  a  jury  must  determine  the  damages. 
The  last  expression  implies  no  more  than,  if  liable,  he  must 
submit  to  a  legal  decision, 

1  am,  therefore,  of  opinion,  that  we  must  consider  Uie  con- 
tract to  have  been  rescinded  by  both  parties,  and,  of  coume 
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that  the  plaintiff  has  no  right  to  recover.  It  is  unnecessary 
to  examine  the  third  objection,  or  to  notice  several  other 
questions  which  might  arise  on  the  testimony  relative  to  the 
points  which  I  have  assumed  in  giving  this  opinion. 

Kent,  J.  The  points  raised  are,  1.  That  the  contract  wa* 
without  consideration  and  void ; 

2.  If  valid,  that  it  was  at  an  end,  and  discharged  before 
suit  brought ;  and, 

3.  That  the  defendant  was  justified  ^n  his  non- perfor- 
mance by  the  judgment  against  the  plaintiff* 

The  circumstance  of  this  agreement  being  in  writings 
does  not,  of  itself,  remove  the  objection  to  its  being  with- 
out consideration.  It  was  lately  settled,  in  England, 
[*65J  *by  all  the  judges,  upon  a  reference  to  them  by  the 
house  of  lords,  in  the  case  of  the  Executors  of 
Hughes  V*  Hughes^  (7  Term  Rep.  350,)  that  all  contracts 
are,  by  the  laws  of  England,  distinguished  into  agreements 
by  speciality^  and  agreements  by  parol;  and  that  if  an 
agreement  be  merely  written^  and  no  speciality^  it  is  an 
agreement  by  parol^  and  a  consideration  must  be  proved. 
The  decision  of  the  house  of  lords  was  in  conformity  to  this 
opinion  of  the  judges,  and  it  must  be  considered  as  the  true 
rule  of  the  common  law.(a) 

But  this  contract  is  valid  as  far  as  a  consideration  is  in 
question.  One  agrees  to  sell,  and  the  other  to  convey.  It 
is  sufficient,  if  the  writing  be  signed  by  one  party  only  and 
accepted  by  the  other.  This  takes  the  case  out  of  the  sta- 
tute of  frauds.  (1  Eq.  Cas.  Abr.  21,  pi.  10.  1  Pow.  on 
Cont.  286.    1  Fonb.  166,  166.)    The  present  agreement  is 

(a)  That  a  written  agraement,  not  nnder  aeal,  reqvire^  a  eonaideration  to 
•apport  it,  flee  Cook  y.  BradUy,  7  C^nn.  57 ;  People  ▼.  Shallt  9  Cow.  778 ; 
Burnet  ▼.  Bieeo,  4  Johna.  235.  See  also  Thatcher  v.  Dmtmore,  5  Maaa.  301 ; 
Brown  y.  AdavMt  1  Slew.  51 ;  Beverleye  ▼.  Holmes,  4  Manf.  95 ;  Clark  y. 
SmaUf  6  Yerg.  418  ;  Roper  y.  Stone,  Cooke,  497  ;  Perrine  y.  Cheeseman,  6 
Halat.  174.  Yet  it  ia  not  by  any  meana  to  be  conaidered  neceasary  that  the 
eonaideration  abonld  be  ezpreaMd  in  the  writing,  {Tingley  y.  Cutler,  7  Conn* 
d91,)  aince  it  may  be  proyed  aliunde.  (Arme  y.  Ashley,  4  Pick.  71.  See 
Chit  on  Coat  Am.  ed.  3848,  pp.  97,  28,  et  seq.)  ■ 
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signed  by  the  party  to  be  charged  therewith.  The  con- 
structioQ  of  the  statute,  in  law  and  equity,  must  be  the 
same. 

But  from  the  lapse  of  near  four  years^  before  the  plaintiff 
gave  notice,  that  he  insisted  on  the  contract,  and  near  five 
years  before  he  offered  to  perform,  we  must  presume  the 
contract  to  have  been  rescinded.  (2  P.  Wms.  82.  9  Mod. 
2.)  Public  convenience  requires  this  construction.  The 
circumstance  that  the  defendant  incapacitated  himself,  does 
not  control  the  presumption.(6)  On  this  ground,  the  defen- 
dant is  entitled  to  judgment. 

Lewis,  Ch.  J.  was  of  the  same  opinion. 

Judgment  for  the  defendant. 

(h)  By  the  French  law,  Uiougrh  the  mere  lapse  of  time  within  which  a  con- 
tiiet  or  condition  is  to  be  performed,  is  sufficient,  on  prioctples  of  natural 
justice,  to  diasoUe  an  eoga«rf  meat ;  yet,  by  the  usages  of  France,  the  party 
most  be  sommoned  before  a  magistrate,  who,  in  default  of  his  apppearaneOy 
er  performance,  will  declare  the  agreement  void  ;  and  such  a  summons  and 
Older  of  a  judge  seems  necessary,  according  to  the  same  usage,  even  where 
no  lime  is  limited,  before  there  can  be  an. extinguishment  or  rescission  of  the 
contract.    But  though  no  such  sentence  or  order  is  obtained,  yet,  if  a  consid- 
erable time  has  elapsed,  a  presumption  will  arise,  that  the  contract  has  been 
extiogatshed  or  rescinded  by  the  tacit  consent  of  the  parties.    (Pothier,  Trait, 
dcs  Oblig.  No.  636 ;  Trait  du  Contrat  de  Vente,  No.  480.    See  9  Kent's 
Comm.  ed.  1844,  450,  510 ;  Chitt.  Cent  ed.  1848,  741,  et  teq,;  Taylor  y. 
BiUary,  1  Crompt.  Mees.  6l  Ros.  741 ;  S.  C.  1  Gale,  22 ;  Palmor§  ▼.  Col' 
^Krs,  1  Crompt  Mees.  6t  Ros.  65. 
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p66]  'Wii.KiE  againat  Boobevelt. 

WbcM  A.  mtd*  •  ■ote,  pa]r*bla  la  R,  wbo  tBdonad  it,  mm\j  br  tha  ■«-> 
vonmodtlion  of  A.,  who  puKd  (he  doIi  lo  C.  to  nUe  mODBr  on  it,  by 
baring  ths  ■■ma  diM»nnlad  in  th*  m^rkat,  aad  C.  diiconnted  the  mta  at  ■ 
premiom  of  three  and  one-fonrib  per  eaat.  par  ndntb,  and  after  deducting 
Ibe  diKOBot,  appliad  Iha  pranaada  te  Iha  papneni  of  monaya  lent  by  bin 
lo  A.  and,  allanrarda,  in  tba  oamaa  tl  bb  bnalDeaa,  paaaad  tba  sota  to  D^ 
who  bronght  an  action  agaimt  R.,  tha  Grat  aodoreer  ;  it  waa  held,  that  tba 
noloi  though  endoraed  by  B.  for  the  acconiniodetion  of  A.,  pueed  imme> 
dialal;  IVom  A.  to  C,  and  that  the  tranaactlon  in  ila  iaceplioD  waa  anriona, 
and  the  note  tberafura  void. 

This  was  an  action  of  assumpsit,  brought  againsl  the 
defendaut,  on  a  promissory  note,  made  by  Jacob  Mark  &,  Co. 
for  1366  dollars  and  66  cents,  dated  3d  Jaoe,  1799,  and  pay- 
able in  90  days,  to  the  defendant  or  his  order. 

Al  the  trial  of  the  Cause,  it  was  proved  by  C.  W.  Good- 
rich, that  he  had  been  in  the  praciice  of  receiving  notes  from 
Mark  &.  Co.  for  the  purpose  of  raising  money,  by  discount- 
ing them,  in  the  market.  That  on  receiving  them,  hecredj 
ted  them  at  the  nominal  sum,  and  nfterwnrds  accounted  for 
the  amount,  dednciing  the  discount.  That  he  was  limited 
as  to  the  amount  of  discount  to  be  paid  by  Mark  &  Co. 
That,  under  a  general  agreement  to  this  effect,  he  received, 
on  or  about  the  3d  June,  1779,  a  note  from  them,  for  that 
purpose,  corresponding  in  every  particular  with  the  present 
note,  and  which  was  endorsed  by  the  defendant;  that  he 
could  not  positively  say  that  the  note  in  question  was  the 
some  note  he  so  received ;  but  he  had  not,  to  his  knowledge, 
received  from  theiu  any  other  note,  drawn  and  endorsed  by 
the  same  parlies,  and  of  the  same  dale  and  sum,  and  there- 
fore fully  believed  it  was  the  same ;  that  this  note  was  lo  be 
discounted,  and  the  proceeds  applied  to  the  payment  of 
moneys  which  had  been  lent  by  him  to  Mark  &  Oo.  and 
that,  dednciing  the  excess  beyond  legal  interest  on  their 
money  transactions,  there  would  atill  remain  some  balance 
due  (o  bim.    A  memorandutn  or  account  of  the  note  was 
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then  offered  in  evideace,  which  the  witness,  Goodrich,  ac- 
knowledged he  had  delivered  to  Mark  &  Co.  in  which  the 
proceeds  of  a  note  corresponding  precisel7  with  the  present, 
were  staled  to  be  1244  dollars,  and  must,  therefore,  have  been 
attended  with  the  discount  of  abont  3  1-4  per  cent, 
per  *month.  Shortly  after  receiving  the  note,  Good*  [*67J 
rich  delivered  it  to  the  plaintiff,  at  the  instance,  and 
in  presence,  of  one  Peck,  together  with  several  other  notes, 
in  payment  of  the  consideration  money  for  the  purchase  of 
a  vessel  which  the  plaintiff  had  sold  to  Peek.  The  amount 
of  the  note  was  settled  in  account  between  Goodrich  and 
Peck. 

(t  was  also  proved  by  one  Raymond,  a  clerk  of  Mark  d& 
Co.  that  they  were  in  the  habit  of  delivering  notes  to  Good- 
rich to  raise  money,  and  that  be  did  not  know  or  believe, 
that  any  note  was  ever  delivered  to  him  by  them,  for  any 
other  purpose,  excepting  a  note  of  300  dollars. 

This  was  the  substance  of  the  evidence,  on  which  the 
judge  charged  the  jury  that  the  negotiation  of  the  note,  in 
the  manner  disclosed  by  the  testimony,  rendered  it  usurious 
and  void  ;  and  that  if  they  believed  the  note  in  question  to 
be  the  same  mentioned  by  the  witness  Goodrich,  and  referred 
10  in  the  memorandum,  they  ought  to  find  for  the  defendant. 
The  jury,  however,  found  a  verdict  for  the  plaintiff, 

S*  JoneSj  jun.  for  the  plaintiff. 

Morlony  contra. 

Radcliff,  J.  From  the  manner  in  which  the  testimony 
of  Goodrich  is  stated  in  the  ease,  it  is  obvious  that  he  was  a 
reluctant  witness.  There  can,  however,  be  no  doubt,  upon 
the  evidence,  of  the  identity  of  the  note.  The  witness,  at 
the  time,  received  precisely  such  a  note,  drawn  and  endorsed 
by  the  same  parties,  bearing  the  same  date,  for  the  same  sum, 
payable  at  the  same  time,  and  he  knew  of  no  other  of  that  des- 
cription, and  fully  believed  it  to  be  the  same.  Although  he 
seems  cautiously  to  have  repeated  that  he  was  not  positive  of 
the  fact,  he  went  as  far  as  any  witness  could  do,  to  identify 
the  instrument.  Th«  verdict  was,  therefore,  clearly 
against  'evidence,  and  against  the  law,  as  directed    [*63J 
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by  the  judge,  and  if  that  direction  was  right,  the  verdict 
ought  not  to  prevail. 

I  consider  (his  as  a  transaction  existing  immediately  be* 
tween  JUark  &,  Co.  and  the  witness,  Goodrich.  The  defea- 
dant,  who  endorsed  the  note,  was  a  collateral  security  mere- 
ly, for  (he  accommodation  of  Mark  &,  Co.  He  neither  paid 
nor  received  any  value  or  consideration  for  (he  note.  It 
passed  immediately  to  Goodrich,  for  the  purpose  of  being 
discounted  at  usurious  interest,  and  to  be  applied  to  the  pay- 
ment of  his  own  debt  against  Mark  &  Co.  Receiving  the 
note  for  bis  own  benefit,  he  might  elec(  to  become  the  hol- 
der, and  make  the  discount  himself,  or  dispose  of  it  to  others. 
He  chose  the  former  mode,  and  in  the  character  of  holder, 
negotiated  it,  through  Peck,  to  the  plaintiff.  He  accordingly 
charged  Mark  &,  Co.  with  the  discount,  under  colour,  indeed, 
of  its  being  made  by  nnother,  but,  in  fact,  made  by  himself. 
He,  therefore,  must  be  considered  the  lender,  and  Mark  Sc 
Co.  OS  the  borrowers,  at  a  usurious  interest.  The  only  re- 
maining question,  then,  is,  whether  the  form  of  (he  trans* 
action  shall  protect  the  parties  against  the  effect  of  a  usurious 
contract  If  that  were  allowed,  the  statute,  on  every  occa- 
sion, might  be  avoided,  and  would  become  a  dead  letter. 
The  necessity  of  the  case  requires  a  different  rule,  and  it 
has,  accordingly,  been  uniformly  held,  that  no  such  contri- 
vance or  shir(  can  elude  the  statute.  The  case  of  Jonea  r. 
Hake,  (2  Johns.  Cases,  60,)  in  this  court,  was  determined  on 
the  same  ground.  One  Walkins  there  made  a  note  to  Hake^ 
which ,was  endorsed  to  him  and  others,  without  any  cousid- 
eration,  and  for  the  accommodation  of  Watkins  merely  It 
was  then  delivereed  to  Hake,  as  a  broker,  who  procured  it  to 
be  discounted  by  HerrimBu,  at  a  usurious  interest,  and  it 
afterwards  came  to  Jones,  an  innocent  holder.  We  decided, 
that  although  Watkins  and  Herriman  were  unknown  to 
each  other,  i(  was  to  be  considered  as  a  contract  im- 
[•69]  mediately  between  ihem,  'So  here,notwithstandittg 
the  note  was  made  payable  to  Roosevelt,  and  endor 
sed  by  him,  it  was  essentially  an  original  contract  between 
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Mark  &  Co.  on  the  one  part,  and  Goodrich  on  the  other 
and,  as  between  them,  was  clearly  founded  on  usury,  and 
therefore  void. 

For  these  rersons  I  am  of  opinion  that  the  direction  of 
the  judge  was  right  and  that  the  verdict  ought  to  be  set 
aside. 

Kent,  J.  There  can  be  no  doubt,  on  this  evidence,  of 
the  identity  of  the  note.  Though  the  witness,  Goodrich, 
speaks  with  apparent  caution  and  reluctance,  the  evidence 
appears  to  me  to  be  irresistible,  that  the  note  he  negotiated, 
tfid  the  note  in  question,  were  the  same ;  and  if  the  direc- 
tion of  the  judge  was  right,  the  verdict  is  clearly  against 
law  and  evidence,  and  ought  to  be  set  aside. 

The  defendant,  who  endorsed  the  note,  must  be  consid- 
ered merely  as  security,  and  as  having  lent  his  name  for  the 
accommodation  of  Mark  &  Co.  He  neither  paid  nor  recei- 
ved any  consideration  for  the  note.  It  passed  immediately 
from  Mark  &  Co.  to  Goodrich,  for  the  purpose  of  being  dis- 
counted, at  a  usurious  interest,  and  to  be  applied  to  the  pay- 
ment of  his  own  demand  against  Mark  &  Co.  He  received 
the  note  for  his  own  benefit,  and  credited  Mark  &  Co.  with 
the  proceeds,  after  making  a  usurious  discount.  Goodrich 
is,  therefore,  to  be  considered  as  the  lender  of  the  money. 
He  took  to  himself  the  usurious  discount.  He  passed  the 
note  to  Peck,  as  the  real  holder,  and  for  the  amount  of  it^ 
The  transaction  was,  therefore,  originally,  and  in  its  incep- 
tion, usurious  between  Mark  &  Co.  and  Goodrich.  The 
evidence  of  usury  appears  to  me  to  be  decisive  and  unequi- 
vocal,  as  between  them.  The  account  rendered  by  Good- 
rich to  Mark  &  Co.  in  pursuance  of  their  agreement;  shows  the 
rale  of  the  discount.  When  a  case  appears  as  strong- 
ly marked  as  this,  we  have  nothing  to  do  with  *the  [*70J 
policy  of  the  defence.  It  is  our  duty  to  give  efifect 
to  the  statute,  to  cause  it  to  be  observed,  and  to  suffer  no 
contrivance  or  covin  of  the  parties  to  evade  it. 
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My  opinion,  therefore,  is  that  the  verdict  yna  against  law 

and  evidence,  and  ought  to  be  set  aside,  on  payment  of  costs. 

Lewis,  Ch.  J.  dissented. 

New  trial  granted.(a) 


DusENBUKY  against  Ellis. 

A  penon  who  signs  a  note  in  the  name  of  another,  as  his  attorney,  withoot 
any  authority  for  that  porpose,  is  personally  liable  en  the  nete»  to  the  par- 
ty  who  acoepts  the  note,  under  each  mistake  or  imposition. 

In  error  on  certiorari,  from  a  justice's  court.  Ellis  sued 
Dusenbury,  before  the  justice,  on  a  promissory  note,  for 
19  dollars  and  77  cents,  given  by  Dusenbury  to  Levi  Pish  or 
order,  and  by  him  endorsed,  in  blank.  The  note  was  signed 
by  the  defendant  below,  in  this  manner :  "  For  Peter  Sharpe, 
Gabriel  Dusenbury,  attorney."  The  note  was,  otherwise,  in 
the  usual  form,  and  began  with  the  words  "  I  promise,"  &c. 
It  was  contended  that  the  defendant  was  not  liable,  having 
signed  the  note  merely  as  attorney  for  Sharpe,  and  be  pro- 
duced his  letter  of  attorney,  which,  however,  appeared  to  be 
nothing  more  than  the  power  to  collect  debts,  and  contained 
no  authority  to  give  notes,  or  bind  the  principal,  in  that  way. 
The  justice  gave  judgment  for  the  plaintiflf  below. 

Van  Antwerp,  for  plaintiff  in  error. 

Emottj  contra. 

Per  Curiam.  There  can  be  no  question  but  that  Dusen- 
bruy  signed  the  note,  without  having  any  authority 
[*71]  •for  that  purpose.  The  letter  of  attorney  could  not 
bind  the  principal  beyond  the  plain  import  of  it.  An 
authority  to  collect  debts  cannot,  by  any  possible  construc- 
tion, be  an  authority,  to  give  notes. 

The  only  question  then,  is,  whether  Dusenbury  was  not 
personally  resjxinsible,  as  for  his  own  note.  On  this  point 
we  are  of  opinion,  that  if  a  pe^on,  under  pretence  of  autho- 

(a)  See  note  (a)  infra,  p.  913,  to  Wilkie  t.  JSoes^vslr. 
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rity  from  another,  executes  a  note  in  his  name,  he  is  bound ; 
and  the  name  of  the  person  for  whom  he  assumed  to  act 
will  be  rejected,  as  surplusage.  The  party  who  accepts  of 
a  note,  under  such  mistake  or  imposition,  ought  to  have  the 
same  remedy  against  the  attorney,  who  imposes  on  him,  as 
he  would  have  had  against  the  pretended  principal,  if  he 
bad  been  really  bound. 

Judgment  of  affirmance.(a) 

(«)  In  PahMr  t.  Siephem,  (1  Denio,  471,)  where  the  defendant,  a  clerk  in, 
a  mercantile  firm,  consieting  of  Gideon  Stephens  and  three  of  his  sons,  who 
ordinarily  transacted  their  busineas  ander  the  name  of  6.  Stephens  &,  Sons, 
haTinf  authority  to  make  notes  in  behalf  of  the  firm ,  but  not  in  behalf  of 
Gideon  Stephens  individaally,  made  a  note  to  the  plaintiiTnpon  a  co*partner* 
ship  transaction,  and  si|fned  the  same  O.  8tephen»,  adding  his  own  initials ; 
it  was  AcM,  that  the  defendant  was  himself  liable  on  the  note,  unless  it  were 
shown  that  the  firm  was  bound  in  consequence  of  having  adopted  the  name  of 
G.  Stephens  aa  a  proper  name  to  designate  such  firm  in  the  transaction  of  its 
bwineas.  In  this  case  Beardsley  J.  remarked, "  the  name  O.  Siephem  was 
written  by  the  defendant,  and  he  nndoabtedly  intended  to  bind  some  person 
or  persana  by  that  signature.  If  no  one  else  was  bound,  as  the  plaintiff  insists 
was  the  faot,  the  defendant  was  clearly  liable  ;  for  if  one,  assuming  to  be 
agent  of  another  person,  executes  a  note  in  his  name,  having  in  truth  no, 
authority  for  that  purpose,  the  assumed  agent  is  himself  bound  by  the  signa- 
ture. {Dutenbury  t.  EIHm,  8  John.  Gas.  70  ;  Rossiter  t.  Rosnier,  8  Wend. 
494;  Orwftan  Bwk  t.  Flamden,  4  N.  Hamp.  IL  S39  ;  2  Cromp  &,  Mees, 
530,  note.;  In  England,  a  doubt  has  been  expressed  whether  the  assumed 
agent  would  be  holden  as  a  party  to  the  paper,  unlees  his  name  appears  on 
it,  although  an  action  on  the  case  would  lie  against  him.  (Chit  on  Bills. 
35 ;  WiUon  v.  Bartkrop,  3  Mees.  &,  Welsh.  863  ;  Polhill  t.  Walter,  3  Bam. 
A  Add.  114.)  But  this  distinction  need  not  be  considered,  for  here  the  de- 
fendant's initials,  which  for  this  purpose  are  equivalent  to  his  name,  are  on 
this  paper. 

To  exempt  the  assumed  agent  from  personal  liability  on  the  ground  stated, 
it  must  appear  that  he  was  agent  at  the  time  when  he  signed  the  note  or 
other  obligation.  A  subsequent  ratification  of  his  act  would  not  affect  the 
question,    (itsastter  v.  Rotiter,  wpra,) 

Upon  this  part  of  the  case  it  was  a  simple  question  of  fact,  whether  the  do* 
fendant  signed  the  name  G,  8iepken»  to  the  note  under  competent  authority, 
so  that  aome  other  person  than  the  defendant  was  bound  thereby."  (See  Dun- 
lap's  Palsy's  Agency,  386,  387  ;  Mott  ▼.  Hieks,  1  Cowen,  513 ;  Stone  t. 
Wm4,  7  id.  453  ;  Latfing  r,  Stewm^,  1  Watts  &,  Berg,  933 ;  HampUn  ▼. 
8p9ekeMgle,  9  Serg.  &  Rawle,  318 ;  Story  «n  Agency,  ^  364,  et  9eq, ;  Bailey 
•n  Bills,  ch.  3,  }  7,  5th  ed. ;  3  Chitty  on  Comm.  &  Man.  313 ;  3  livenaora  oa 
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Hbrrikg  against  J.  Sahgbr,  who  was  impleaded  with 
Z.  Sanger. 

A.  took  a  prominoly  nota  of  B.  for  ■  dabt  due  from  B.  aod  C,  u  partDori, 
■An  tbe  partnenhip  wu  diaalTed,  aod  five  «  nwoipt  for  tbe  noto,  wbav 
paid,  to  b«>  in  fall  of  tfaa  dabL  In  an  action  ag;ainM  C.  on  Iha  orifinal  debt 
it  wai  held  tbat  thi  accepting  tho  note  wu  no  payment  of  tbs  procedcnt 
debt,  and  that  C.  wa*  liable. 

Whera  a  note  wai  made  payable  at  the  bank  of  Albany,  and  a  demaod  of 
payment  wae  nade  of  (be  maker  penonally,  in  Albany,  bat  not  at  tbo 
bank,  and  no  objeotion  made  at  the  time,  tbe  demand  wai  held  lafficienl. 

This  was  an  action  of  assumpsit,  for  goods  sold  and  de- 
livered. At  the  trial  of  the  cause,  a  veidict  was  given  for 
tbe  plaintiff,  subject  to  the  opinion  of  the  court  on  the  fol- 
lowing  case : 

Jedediah  Sanger  and  Zedekiah  Sanger,  being  partners  io 
trade,  became  indebted  (o  the  plaintiff,  in  the  amount  for 
which  Ibis  action  is  brought.  After  they  'had  dissolved 
their  partnership,  and  after  advertisement  of  such  dissohition, 
the  plainltff's  agent  called  on  Z.  Sanger,  one  of  the 
f  *72J  defendants,  for  a  settlnmeut.  and  received  for  the  'bal- 
ance, a  promissory  note,  signed  by  2^dekiah  San- 
ger, payable  at  the  bank  of  Albany,  and  dated  the  Itth 
March,  1799.  The  plaintiff's  agent  gave  a  receipt  for  the 
note,  staling  that  when  paid  it  should  be  in  full  of  J.  and  Z. 
Sanger's  account. 

Payment  of  the  note  had  been  demanded  of  tho  drawer, 
when  in  New  York,  and  also  in  Albany,  but  it  did  not  ap- 
pear that  it  had  ever  been  demanded  at  the  bank  of  Albany, 
or  that  the  drawer  was  ready,  or  bad  offered,  to  pay  it  there. 
And  the  note  was  still  unpaid. 

S.  Jonesy  jun.  for  the  plaintiff. 

Ag.  od.  I8ie,  p.  S55, 35C ;  Smitli  Met.  Law,  3d  ed.  79,  80  ;  3  Kent'*  Comn. 
4tb  ad.  (39-639,  aod  Iha  euca  cited  in  pL  1 ;  Sayn,  vol  3,  note  (a,)  p.  9S, 
t»  Kutgrr*  T.  Luctl. 
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Hopkins,  contra. 

Kent,  J.  delivered  the  the  opinion  of  the  court.  It  is  a 
settled  rule  of  law  that  accepting  a  note  for  a  debt  due,  is 
DO  payment  of  the  debt,  unless  it  be  specially  so  agreed,  or 
unless  the  creditor  negotiates  the  note.  It  can  only  postpone 
the  time  of  payment  of  the  debt,  until  a  default  in  the  pay- 
ment of  the  note.  ( 1  Sal  k.  124.  7  Term  Rep.  66.  I  Esp.  Ca- 
ses. 3,  4,  6,  6.  1  Term  Rep.  655.)  In  this  case,  it  is  stated, 
that  by  the  express  agreement  of  the  parties,  the  note  was 
not  intended  to  discharge  the  pre-existent  debt,  and  the  re- 
ceipt of  the  plaintiff's  agent  was  given  with  the  express 
view  and  intent  of  holding  the  defendant  still  liable.(a) 

The  only  question  that  could.be  made  in  this  case  was 
whether  the  plaintiff  had  used  due  diligence  in  making  a  de- 
mand of  payment  of  the  note.  Admitting  this  to  be  like 
the  case  of  a  creditor  accepting  a  bill  for  a  prior  debt,  and 
that  he  is  bound  to  use  diligence  to  get  the  money,  and  to 
give  notice  of  non-payment ;  yet  the  plaintiff  has  done  all 
that  was  requisite  for  him  to  do.  He  demanded  the  money 
of  the  drawer,  in  person,  at  Albany,  and  no  objection  be- 
ing made  to  the  place  of  damand,  it  excused  the  plaintiff 

(•)  The  trmnsfer  of  a  bill  or  note  does  not  satisfy  an  existing  debt,  nnless 
it  be  paid  and  accepted  in  good  faith  for  that  purpose.  (Dayton  ▼.  Trull, 
23  Wend  345.  Copper  v.  PoweU,  Anthon's  N.  P.  49.  Tobty  v.  Barber,  6 
Johnson,  68.  Johnson  ▼.  Weed,  9  Johnson,  310.  Putnam  t.  LnoUt 
8  Johnson,  359.  Hoan  t.  C/«fc,  15  Johnson,  324.  Burdiek  t.  Oreent 
15  Johnson,  247.  Woodcock  t.  Bennett,  1  Cowen,  711.  Higgino 
T.  Paekmrd,  2  Hall,  547.  Skceliy  v.  MandewOe,  6  Cranch,  253.  Ool- 
Imgher  ▼.  iSo&erto,  2  Waah.  C.  C.  191 ;  1  id.  321 ;  1  id.  156.  Broum  T. 
Jaekmn,  2  id.  24  ;  1  id.  512.  Deimietou  t.  Imhree,  3  id.  396.  Parker  ▼. 
Umted  StaUSi  PeteiB*  C.  C.  256.  Newell  ▼.  Huoety,  6  Shepley,  249. 
Comatoek  t.  Swutk,  2  id.  202.  See  4  Mnmford,  487.  Paine,  285.  Henry 
V.  Donnaghy,  Addison,  39.  UtOinn  ▼.  Holmee,  2  Watts,  121.  Ahtrcrom* 
kU  T.  Jfose/y,  9  Porter,  145.  Dougal  t.  CoUe,  5  Day,  511.  Andermm  T. 
Uemohetw,  2  id.  272.  BUI  t.  Porter,  9  Conn.  23.  Coxe  t.  Hunkimonf 
Coie,  85.  Chaotam  y.  Johnoon,  2  Bai.  574.  KenneU  t.  Henneoy,  Peek, 
373.  JTCTtttrs  v.  Gadohy,  3  Call,  234.  Sheomb  t.  Holmes,  1  How.  (Miss.) 
139.  Com  ▼.  Hall,  5  Missouri,  59.  Pope  ▼.  TunstaU,  2  Pike,  209. 
Watmn  v.  Owsns,  1  Bichard.  111.  See  2  Johns.  Cas.  p.  441,  n.  (b).  to  Jlfar- 
•y  T.  Oouvemew,  et  al    Chit,  on  Bills,  Aq.  ed.  1840,  p.  180,  a.  1.) 
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[*TS]  from  the  necessity  of  making  the  •demand  at  the  Al- 
bany hank.  No  injury  could  possible  have  arisen  to 
the  drawer  of  the  note  from  the  plaintiff's  omission  to  go  to 
the  bank.  The  personal  demand,  in  this  instance,  at  Albany, 
without  any  objection,  was  a  waiver  of  any  further  demand, 
add  I  am  satisfied  that  the  justice  of  the  case,  as  well  as  the 
law,  is  with  the  plaintiff. 

Judgment  for  the  plain tiff.(i)(c) 

(h)  [Old  note]  See  Rogert  and  Meriti  ▼.  Clapp,  (2  Caines,  117.)  Holmes 
and  Drake  r.  D'Camp,  (1  Johni.  Rep.  35.)  MarkU*  t.  Hatfield,  (2  Johns. 
Bep.  455.)  People  r.  Howell,  (4  Johns.  Rep,  296.)  Tobey  y.  Barber,  (5 
Job  ns.  Rep.  68.) 

(e)  See  Ghitty  on  Bills,  editiop  of  1B48,  p.  359,  and  notes.    Story  on 
Proin.  Notes,  i  228,  2S9,  and  notes.    It  seems  to  be  somewhat  doubtful  whe- 
ther presentment  and  demand  of  payment,  should  be  made  at  the  place 
where  a  promissory  note  or  bill  of  excbauge  is  made  payable,  before  an  ac« 
tion  can  be  brought  thereon,  against  the  maker  or  acceptor.    The  doctrine  is 
thns  treated  by  Judge  Story,  in  his  work  on  Promissory  Notes,  §  228,  229, 
230  :  "  In  America  a  doctrine  somewhat  different  prwails,  if  not  uniTeFsally, 
at  least  to  a  great  extent.    It  was  probably  in  the  first  instance  adopted  from 
tb^  supposed  tendency  of  the  English  authorities  to  the  same  result ;  and 
theVe  certainly  was  much  conflict  in  the  authorities,  until  the  doctrine  was 
put  at  rest  by  the  final  decision  in  the  House  of  Lords,  a  decision,  which 
seems  founded  upon  the  most  solid  principles,  and  to  be  supported  by  the 
most  enlarged  public  policy,  aa  to  the  rights  and  duties  of  parties.    The  re- 
ceived doctrine  in  America  seems  to  be  this,  that  as  to  the  acceptor  of  a  BUI 
of  exchange,  and  the  maker  of  a  Promissory  Note,  payable  at  a  bank,  or 
other  specified  place,  the  same  rule  applies,  that  is,  that  no  presentment  or 
demand  of  payment  need  be  made  at  the  specified  place,  on  the  day  when 
tbe  bill  or  note  becomes  due,  or  afterwards,  in  order  to  mainiam  a  suit 
against  the  acceptor,  or  maker ;  and  of  course,  that  there  need  be  no  averment 
in  the  declaration  in  any  suit  brought  thereon,  or  any  proof  at  the  trial,  of 
any  such  presentment  or  demand.    But  that  the  omission  or  neglect  is  a  mat- 
ter of  defence  on  the  part  of  the  acceptor  or  maker.    If  the  acceptor  or  ma- 
ker had  funds  at  the  appolbted  place,  at  the  time,  to  pay  the  bill  or  note, 
and  it  was  not  dniy  presented,  he  will,  in  tbe  suit,  be  exonerated,  not  indeed, 
from  the  payment  of  the  principal  sum,  but  from  the  payment  of  all  dama- 
ges and  costs  in  that  suit.    If,  by  such  omission  or  neglect  ef  presentment 
and  demand,  he  has  sustained  any  loss  or  injury,  as  if  the  bill  or  note  were 
payable  at  a  bauki    and  tbe  acceptor  or  maker  had  funds  there  at  the  time 
which  have  been  lost  by  the  failure  of  the  bank,  then,  and  in  such  case,  the 
acceptor  or  maker  will  be  exonerated  from  liability  to  the  extent  of  tbe  loss 
or  injury  so  sustained. 
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The  groand,  upon  which  the  American  doctrine  is  placed,  is,  that  the  ac* 
ceplor  or  maker  is  Ihe  promissory  debtor,  and  the  debt  is  not  as  te 
him  discharged  by  the  omission  or  neglect  to  demand  payment,  when 
the  debt  became  due,  at  the  place  where  it  was  payable.  Assumiog  this  to 
be  tme,  it  by  do  means  follows,  that  the  acceptor  or  maker  is  iu  defantt,  nn* 
til  a  demand  of  payment  has  been  made  at  the  place  of  payment ;  for  the 
terms  of  his  contract  import  an  express  condition,  that  be  will  pay  upon  due 
preeeDtroent,  at  that  place,  and  not  that  he  will  pay  upon  demand  elsewhere ; 
and  the  omission  or  neglect  of  doty,  on  the  part  of  the  holder,  to  make  pre- 
sentment at  that  place,  onght  not  to  change  the  nature  or  character  of  the 
obligations  of  the  acceptor  or  maker.  Now  the  right  to  bring  an  action  pre- 
sopposes  a  default  on  the  part  of  the  acceptor  or  maker ;  and  it  may,  after 
all,  make  a  great  difference  to  him,  not  only  in  point  of  convenience,  but  in 
point  of  loss  by  exchange,  as  well  as  of  expense,  whether,  if  he  agrees  to  pay 
the  money  in  Mobile,  or  in  New  Orleans,  he  may  be  required,  without  any 
default  on  his  own  part,  notwithstanding  he  has  funds  there,  to  pay  the  same 
noaey  iu  New  York  or  in  Boston.  He  may  well  say  ;  Non  in  kmefmdera 
sent. 

But,  although  the  English  and  American  anthorities  are  not  in  harmony 
with  each  other  on  the  question,  whether  a  presentment  and  demand  of  pay- 
ment slioald  be  made  at  the  bank,  or  other  place,  where  a  promissory  note 
or  a  bill  of  exchange  is  made  payable,  before  an  action  can  be  brought 
thereon  agaiust  the  maker  or  acceptor ;  yet  they  are  entirely  in  coincidence 
with  each  other  on  the  point,  that  it  is  indispensable,  in  order  to  charge  the 
indorser  or  the  drawer,  that  a  presentment  for  payment  should  be  made  not  only 
at  the  place,  but  also  on  the  very  day  of  the  maturity  of  the  note  or  bill, 
otherwise  the  indorser  or  drawer  will  be  absolately  discharged.  (Chitty  on 
Bills,  ch.  5,  p.  \T2,  173,  (8th  edit ;}  Id.  ch.  7,  p.  32i— 3:{3  ;  Id  ch.  9,  p. 
391—100 ;  Bayley  ou  Bills,  ch.  1.  §  !),  p.  29,  ,^0  (5th  edit. ;)  Id.  ch.  7,  §  1, 
p.  219-223  ;  Otbb  ▼.  Mather,  2  Cromp.  &  Jerr.  R.  2>4 ;  S.  C.  8  Bing.  R. 
S14.  UniUd  State9  Bank  ▼.  Smith,  11  Wheat  R.  174.  WuUaee  r.  BTCon- 
nell,  13  Peters,  R.  136.  Woodbridge  r.  Bngkam,  13  Mess.  R.  556.  Thorn, 
son  on  Bills,  ch.  6,  §  2,  p.  420-424  (2d  edit)  Shaw  ▼.  Reed,  12  Pick.  R* 
132.  North  Bank  v.  Abhot,  13  Pick.  R.  465.")  The  reason  is,  that  the  un- 
dertaking of  the  indorser  and  drawer  is  conditional,  and  consequently,  unless 
there  be  a  strict  compliance  with  the  condition,  no  right  can  attach  against 
the  iadorwr,  or  the  drawer.  (See  also  i  228,  n.  1. ;  Bayley  on  Bills,  157, 
158,  1590 
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HoLHBs  aad  inoiher  against  Lansing,  Shori^  &«. 

In  an  action  againit  a  ibBriff  Tar  an  sacapa,  if  it  ba  Bvarred,  or  fonnd  on  tha 
record,  Ibat  tb«  ihariff  pemitted  the  priaoaer  to  aacapa,  it  ii  aqniiralcat  to 
a  fimUngofa  votwntary  saeape. 

The  prohibitioD  in  the  IDth  faction  of  the  flnt  article  of  the  constitnlioD  of 
tba  United  Staiei,  doea  not  extsod  to  the  municipal  re{[ulBtioDi  of  tha  pre- 
aant  alatea,  which  modify  the  process  and  proceedingi  relatiTO  to  tha  re- 
eovary  of  debta,  aa  eatabliahioj  j'ai'f  libertiti,  ^c. 

The  act,  (leaL  04.  o.  91,J  ■■  to  jail  litMrtiei,  li  imparalire  on  the  ahpriff,  who 
ia  hoand  to  ^raDt  lbs  libarliai  to  the  priioncr  an  hii  tenderio^  a  ■offioient 
bond  ;  bat  aa  thii  bond  is  inteadsd  only  for  the  sheriff's  iodemnily,  ha  maj 
waire  it,  and  grant  the  libarlies,  without  taking  the  bond  i  and  he  will  Dot 
therefore,  b«  liable  for  an  ittapt. 

This  was  an  actioQ  against  the  defendant,  as  sheriS^  of 
the  ciiy  and  county  of  New  York,  for  an  escape. 

It  was  found,  by  the  special  verdict,  that  the  defendant, 
as  sherifl*  of  New  York,  did,  "without  any  compensation  or 
promise  therefor,  permit  John  Evers,  who  was  charged  in  ex- 
ecution at  the  suit  of  the  plaintiffs,  to  go  at  large  without 
the  walls  of  the  prison,  but  within  the  limits  of  the  lib- 
erties thereof,*flnd  that  he  so  permitted  him,  at  sundry  times, 
in  the  months  of  September,  October,  and  November,  1793. 

That  he  took  no  bond  from  the  said  John  Evers,  as  is  men 
tioned  or  required  in  the  act  for  regulating  the  liberties  o( 
jails.  That  the  said  John  Evers  voluntarily  retnmed  with- 
in the  walls,  before  the  commencement  of  the  suit  againsl 
the  defendant,  which  was  on  the  18th  February,  1799." 

The  question  was,  whether  the  defendant  was  responsible 
to  the  plaintiffs  as  for  an  escape  ? 
('74]  'Kent,  J.  delivered  the  opinion  of  the  court.  I.  If 
it  is  found,  that  the  sheriff"  permitted  a  person  to  go  at 
large,  it  is  equivalent  to  finding  that  he  voluntarily  suffered 
him.  The  distinction  that  runs  through  all  the  books  is  be- 
tween voluntary  and  negligent  escapes,  and  not  between  vol- 
untary and  permissive  escapes.  In  the  case  of  Vintner  v. 
Allen,  (Carter,  2L2,)  there  was  a  scire  facias  brought  on  a 
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judgmeDt,  and  the  defendant  pleaded  tbat  he  was  in  prison, 
in  custody  of  the  warden  of  the  Fleet,  and  that  the  warden 
fermisit  ilium  ire  ad  largum.  On  demurrer  to  this  plea, 
and  argument,  it  was  contended  on  one  side,  that  by  permis- 
sion  muse  be  understood  negligent^  and  on  the  other  side, 
that  it  must  be  understood  voluntary.  Two  of  the  judges 
appeared,  in  the  £rst  instance,  to  differ  on  the  import  of  the 
word  permisiif  but,  at  last,  the  court  concluded  it  to  be  a 
plea  of  a  voluntary  escape^  and  decided  upon  it  as  such. 
Id  the  case  of  Philips  v.  Stone^  (2  Leon.  118,)  the  court 
said,  if  a  prisoner,  being  in  execution,  escape  with  the  per- 
mission of  the  jailer,  the  execution  is  utterly  extinguished, 
and  the  prisoner  discharged,  which  was  only,  at  common 
law,  in  cases  of  voluntary  escapes.  So  in  the  case  of  Whi- 
ting v.  Sir  O.  Reynalf  (Cro.  Jac.  657,)  which  was  an  ac- 
tion of  debt  against  the  marshal  for  an  escape,  the  declara- 
tion stated  that  he  suffered  the  prisoner  to  go  at  large,  and 
the  court  held  this  equivalent  to  a  voluntary  permission. 

It  might  be  easy  to  multiply  cases,  where  the  word  volun- 
tary has  been  used,  but  those  I  have  referred  to,  and  the 
general  language  of  all  the  books,  are  sufficient  to  show,  that 
if  it  be  averred  or  found,  on  the  record,  that  the  sheriff  per- 
mitted a  man  to  escape,  the  court  must  understand  it  to  be 
an  escape  by  consent.(a) 

2.  I  have  no  doubt,  that  that  the  act  of  the  5th  April,  1798, 
(Rev.  Laws,  vol.  1.  p.  350,  sess.  24,  c.  91,)  regulating  the  lib- 
erties of  jails  was  a  valid  act  and  not  within  the  prohibition 
of  the  constitution  of  the  United  States,  that  no  state 
should  pass  laws  impairing  •the  obligation  of  con-  [TS] 
tracts.  This  law  was  not  intended  to  impair  the 
remedy  of  the  creditor,  by  confinement  of  the  debtor's  body. 
We  need  not  give  any  opinion,  whether  taking  away  the 
remedy  by  a  ca.  sa.  on  pre-existent  contracts.  Would  infringe 
the  provision  in  the  constitution,  since  that  question  does  not 
arise  on  this  act.  It  is  only  a  regulation  concerning  the 
jails,  and  rendering   them  more  convenient  and  healthy* 

(a)  Graham'f  Prae.  3d.  ed.  toI.  1,  p.  536,  €t  9eq, 
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The  remedy  still  exists,  in  force  and  effect.  That  general 
prohibition  cannot  be  understood  to  apply  to  all  the  detail  of 
municipal  regulations,  rendering  more  easy,  or  less  incon- 
venient, the  process  and  proceedings  for  the  recovery  of  debts. 
The  manner  of  arresting  and  holding  to  bail ;  the  proceed- 
ings in  a  suit  to  judgment ;  the  time  and  mode  of  taking  out 
execution ;  the  regulation  of  sales  on  ex^ntion ;  the  dis- 
charge of  persons  in  execution,  after  30  days  or  after  3 
months,  on  terms;  the  establishment  and  regulation  of  the 
liberties  of  jails,  are  provisions,  which  have  most  of  them 
been  made  or  amended  since  the  the  constitution  of  the  Uni- 
ted States;  and  are  all,  more  or  less,  liable  to  the  same 
objection.  The  constitution  could  not  have  an  eye  to  such 
details,  so  long  as  contracts  were  submitted,  without  legisla- 
tive interference,  to  the  ordinary  and  regular  course  of  jus- 
tice, and  the  existing  remedies  were  preserved  in  substance, 
and  with  integrity.(6j 

(6)  In  Mamn  ▼.  Haile,  (12  Wheaton,  370, 378,)  Mr.  Jiuiiee  ThoropMo  who 
deli^Ared  the  prevailiDg  opiuion,  said,  **  Can  it  be  doubted  but  the  legielatarea 
of  the  States,  so  far  as  relates  to  their  own  process,  have  a  right  to  abolish 
ImprisonmeDt  for  debt  altogether,  and  that  such  a  law  might  extend  to  pre- 
sent, as  well  as  future  inaprisonment?  We  are  not  aware  that  such  a  power 
in  the  States  has  e^er  been  questioned.  And  If  such  a  general  law  would  be 
Talid  under  the  constitution  of  the  United  States,  where  b  the  prohibition  to 
be  found,  that  denies  to  the  State  of  Rhode  Island,  the  right  of  applying  the 
same  remedy  to  individual  cases?  This  is  a  measure  which  must  be  regula- 
ted by  the  views  of  policy  and  expediency  entertained  by  the  State  legisla- 
tures. Such  laws  act  merely  upon  the  remedy,  and  that  in  part  only.  They 
do  not  take  away  the  entire  remedy,  but  only  so  far  as  imprisonment  forms 
a  part  of  such  remedy.  The  doctrine  of  this  Court  in  the  case  of  Sturge9  r. 
CrowniMhield,  (4  Wheat  Rep.  200,)  applies  with  full  force  to  the  present 
case.  *  Imprisonment  of  the  debtor,'  say  the  Court,  may  be  a  punishment 
for  not  performing  his  contract,  or  may  be  allowed  as  a  mean  for  inducing 
him  to  perform  it  But  a  State  may  refuse  to  inflict  this  punishment,  or 
may  withhold  it  altogether,  and  leave  the  contract  in  full  force.  Imprison- 
ment is  no  part  of  the  contract,  and  simply  to  release  the  prisoner,  does  not 
Impair  its  obligation."  In  Reed  v.  Fullum,  (2  Pickering  R.  158,)  it  was  held 
that  a  bond  for  the  debton'  liberties  restrains  the  debtor  within  the  liberties 
established  by  law  for  the  time  being.  And  it  was  held,  that  the  statute  of 
the  lOth  of  February,  1823,  narrowing  the  liberties  in  Suffolk  after  the  15th 
9t  May  following,  was  not  unconititational  as  applied  to  a  bond  given  befora 
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As  to  the  interpretation  of  this  act,  I  remain  of  the  opinion 
which  was  given  by  the  late  Ch.  J.  in  the  case  of  Dolcj 
Sheriffs  ^c  v.  Moulton  and  others,  (2  Johns.  Cases,  205,) 
that  on  tender  of  the  bond  prescribed,  it  was  made  the  sher- 
iff's duty  to  grant  the  prisoner  the  liberties  ;  that  the  words 
"shall  permit,"  d&c.  "  provided,"  &c.  are  imperative,  on  the 
condition  being  performed,  and  that  by  the  sound  construc- 
tion of  the  act,  the  bonds  to  be  taken  were  only  for  the  sher- 
iff's indemnity.  If  this  be  the  true  construction  of  the  act, 
it  must  follow,  that  the  sheriff  might  waive  his  indemnity, 
and  grant  the  liberties  without  such  bond.  The 
jails  were  to  be  considered  as  ^enlarged  from  the  [*76] 
four  walls  of  the  ancient  law,  to  the  assigned  limits  ; 
and  so  long  as  the  prisoner  was  within  those  limits,  so  long 
was  he  to  be  considered,  in  judgment  of  law,  as  in  prison. 
The  act  of  30th  March,  1799,  has  put  this  construction 
beyond  doubt,  by  a  declaratory  section. 

The  court  are,  therefore,  of  opinion,  that  judgment  must 
be  for  defendant. 

Judgment  for  the  defendant.(c) 

the  paanng  of  the  act,  bat  that  tho  principal  in  mich  bond,  haTiug  after  the 
15th  of  May  made  nae  of  the  liberties  in  their  former  extent,  was  guilty  of  an 
cieape.  (See  alao  Walt§r  t.  Bacon,  8  Maaa.  R.  468 ;  Chray  ?.  Mumrae,  1 
M'Lean,  528  ;  Wooden  t.  Hooper,  4  Humphrey,  13 ;  Fioher  ▼.  Lucky,  6 
Blackford,  373.  Story's  Comm.  on  the  Const,  vol.  3,  p.  251,  §  1379 ;  Fitch 
T.  Badger,  1  Root,  72. 

(c)  [Old  note.]    See  4  Johns.  Rep.  45.    5  Johns.  Rep.  89, 182.    6  Johns. 
Rep.  121.    7  Johns.  Rep.  165, 168, 175,  289. 
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Patrick  against  Hallett  and  Bowne. 

Where  a  vessel  was  seaworthy  at  the  time  she  sailed,  and  on  the  morning  of 
the  next  day,  suddenly  sprung  a  leak  and  was  lost,  without  any  stress  of 
weather,  or  other  Tbible  canse,  to  which  the  leak  ooold  be  ascribed,  it  was 
held,  that  the  loss  was  to  be  imputed  to  some  latent  and  inherent  defect  ia 
the  vessel,  which  rendered  her  unworthy,  and  for  which  the  insurer  was 
not  liable. 

This  was  an  action  on  a  policy  of  insurance,  dated  the 
31st  December  1796,  on  a  vessel  called  the  Peggy,  at  and 
from  Turk's  Island  to  New- York.  The  cause  was  tried  at 
the  New- York  circuit,  the  8lh  April,  1801,  before  Mr.  Justice 
Kent,  when  the  jury,  without  going  from  the  bar,  found  a 
verdict  for  the  plaintiff. 

The  deposition  of  Joseph  Millett,  mate  of  the  Peggy,  ta- 
ken at  Baltimore  under  a  commission,  was  read  in  evidence. 
He  deposed  that  the  Peggy  arrived  at  Turk's  Island  on  the 
8th  November,  1796,  and  remained  there  till  the  12th,  when 
she  went  to  sea,  tight,  staunch  and  strong,  and  competent,  in 
point  of  strength  and  ability,  to  perform  the  voyage,  and 
having  on  board  a  full  cargo  of  salt,  bound  to  New- York ; 
that  in  the  evening  of  the  same  day,  the  Severn,  a  British 
ship  of  war,  pressed  three  of  the  crew.  The  master  of  the 
Peggy  waited  till  8  o'clock  in  the  evening,  to  endeavour  to 
get  back  his  men,  but  they  not  returning,  and  the  Severn 
having  made  sail,  the  Peggy  put  about,  in  order  to  return  to 
Turk's  Island  to  obtain  three  seamen,  to  supply  the  places  of 
those  that  bad  been  taken  out,  which  was  a  measure 
[•77]  •absolutely  necessary,  as  the  remainder  of  the  crew 
were  not  sufficient  for  the  navigation  of  the  vessel. 
About  one  o'clock  the  same  night,  the  man  at  the  helm  called 
out  to  the  witness,  that  the  Peggy  was  waterlogged^  and  he 
went  on  deck  and  sounded,  and  found  that  she  had  three 
and  a  half  feet  water  in  her  hold,  which  she  must  have 
made  after  12  o'clock,  at  which  time  the  pumps  were  tried 
and  the  vessel  was  found  tight.     They  tried,  but  could  not 
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keep  her  free,  and,  the  next  day,  being  in  sight  of  Turk's 
Island,  they  quitted  her  in  (he  boat,  and  she  was  wrecked 
on  one  of  the  islands.  The  witness  further  deposed  that 
the  loss  of  the  Peggy  was  occasioned  by  the  sudden  spring' 
ing  of  a  leak^  in  the  manner  before  mentioned,  and  not  by 
any  storms,  violent  winds,  currents  or  accidents  of  the  sea* 
That  he  himself,  the  captain  and  some  of  the  crew  made  a 
protest  concerning  the  manner  of  the  loss  of  the  Peggy  on 
Turk's  Island,  which  had  been  lost  in  Baltimore,  in  July  last, 
with  his  pocket-book,  but  which  protest  was  substantially 
the  same  with  what  the  witness  stated  in  his  deposition. 

Christopher  Miller,  a  sea  captain,  testified  that  he  thought 
a  vessel  might  be  lost  by  many  ways,  within  a  day  or  two 
after  she  sailed,  and  yet  be  seaworthy,  and  mentioned  sev- 
eral instances  in  which  it  might  happen,  such  as  where  the 
fluke  of  an  anchor  strikes  in  she  ship's  bottom,  or  a  stone  is 
forced  in  while  the  ship  lies  aground  in  a  dry  dock.  He 
knew  an  instance  of  a  fish  having  twice  forced  its  horn 
through  a  vessel's  bottom,  which  made  her  leak ;  but  in  that 
case  the  ship's  crew  lightly  felt  the  shock.  That  at  Turk's 
Island  the  water  was  seven  fathoms  deep,  and  there  were  no 
dry  docks. 

Hugh  Stocker,  a  sea  captain,  also  sworn  as  a  witness  for 
the  plaintiflf,  was  of  opinion  that  a  vessel  might  spring  a  leak 
and  be  lost,  immediately  after  her  sailing,  and  yet  be  sea- 
worthy, and  mentioned  nearly  the  same  instances  as  Miller, 
the  other  witness ;  but  being  asked  whether  such  a 
case  as  this  could  happen,  unless  it  was  *owing  to  [*78] 
some  defect  in  the  timbers  or  plank  of  the  vessel,  both 
witnesses  answered,  that  it  might  have  happened  from  a 
butt  starting,  which  had  not  been  so  well  &stened,  or  from 
some  such  trifling  defect*  Both  witnesses  declared  that  new 
vessels,  |)erfectly  seaworthy,  and  on  their  first  voyages,  some* 
times  foundered  at  sea,  from  causes  not  visible  or  known. 
Four  out  of  six  of  the  underwriters  on  the  policy  had  settled 
the  loss,  on  the  first  production  of  the  protest  and  other 
|N^)er8.  The  judge  stated  the  law  to  be,  that  if  the  vessd 
Vol.  III.  14 
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VEtB  not  seaworlhy,  whelher  Ihe  assured  knew  it  or  not,  the 
policy  was  void. 

The  cause  was  argu«d  by 

Pendleton,  for  Ihe  defendant,  and 
Troup  and  Hamilton,  for  the  pinintiff. 

Per  Curiam.  On  the  facts  stated  in  the  case,  we  are  of 
opinion,  that  the  law  will  intend  a  want  of  seaworthiness, 
because  no  visible  or  rational  cause,  other  than  a  latent  and 
inherent  defect  in  the  vessel,  can  be  assigned  for  the  loss  ; 
and  insurers  do  not  insure  against  latent  defects.  The  ver- 
dict was,  therefore,  against  the  conclusion,  legally  (o  be 
drawn  from  the  facts,  and  there  ought  to  be  a  new  trial,  oa 
payment  of  costs. 

New  trial  granted.(a)(fr) 

(■)  {Old  nole.]  Thi*  oanie,  aner  a  aaeond  trial,  caai«  befora  tha  coott 
Bf  Biti,  on  *  dtmarrrr  U  tint  ttidtnet,  vhich  waa  lubatauiiall;  Ih*  tanie  m 
■tated  ta  Ihli  caaa,  and  Mr.  JoMles  LiriiravrON,  to  deliTering-  the  opiuioa  of 
Iba  eoart,  (Km,  Ch.  J.  dinaatiD[,)  laid  down  lh<  doclrine,  thit  ifa  VMaal 
b*  icBicarl^  at  Uis  Unui  at  bn  lafliDg,  and.  aAarwardt,  roddealj  apria^  A 
)tik  aad  foundar,  witboat  B17  (trea  of  waithar  or  apparent  ceaae,  it  i*  a 
loM  bf  the  perili  el  tha  tea,  and  the  pleioliS'  wai  eDlttled  to  recover.  (I 
IohDa.Rep.941.)  Bat  ia  rolcel  v.  Tlit  Vvmmereial  laturance  Compaitf, 
fJ  Jahaa.  Rep.  194,)  iha  eoart  adhered  to  the  doctrioe  laid  down  Id  Ihe  abova 
CM*,  aad  hy  Marahall,  Park,  Valig,  EmcHgon,  and  other  foreign  writefi  on 
iaenrince,  "  that  if  ibe  ihip  become*  innaTigeUa,  the  preaompiioa  iball  ba> 
(hat  it  proceeded  froni  the  age  end  rotteone**,  or  other  defect  of  the  ehip,  UD< 
leaa  it  be  mide  to  appeer  to  have  been  oecAiIoDed  by  eee  damage,  or  aoma 
nnforeMM  aeaideU  f  (Menball,  Sd  edit.  IM.  Pothirr,  Trail,  ia*  Am.  n. 
68  Emarif .  tdI.  1,  p.  ATS,  677,  560,)  aod  Mr.  Joalioe  Sriiion,  in  deliTeiJng 
Ihe  epinioD  of  the  eoart  in  that  mm,  coDaiderKl  that  thi*  legal  preaumptimi 
wai  coniilerTaiJed  by  pecuiiir  circumatincea  iii  the  eaae  of  PaUiek  *.  Hal- 
Ult  j-  BoKiu,  whiob  diatingoiihed  that  caw  from  Ihe  one  then  before  lb* 
nort.  (Sm  alM,  ffamcKnU  t.  dmreli,  1  Caiaei'  Rep.  317,  S4S,  24S.  1 
Btaney,  £».) 

<i)  Hr  Phillip*  lay*  il  dotrn,  that  "  if  a  Te**el  apring  a  leak,  or  beoooM 
dieabled,  or  aome  eHeutial  defect  i*  diacaferad,  aoon  after  tha  riik  comman- 
eti,  wilboDt  anj  apparent  ciuie  ttom  the  perib  within  the  policy  ;  or,  rather, 
whan  it  aatiifaclatil  J  appear*  that  no  accident  can  hare  happened  lo  oco«- 
rion  the  danige  or  darrst.  It  ii  inferred  that  *h*  wu  defective  ai  the  bcfio. 
ning  oflh*  rlak,  aad  aot  aeaworlbj."  (I  Fbillipa  on  In*,  ed.  1840,  p.  394.) 
Thu*  wher*  aveaMl  aailed  froM  London  M  Poitentoulh,  where  her  linbaM 
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Thk  People,  ex  relatione  Philip  L  Arculabius    [*79] 
AND  James  Drake,  against  The  Mayor,  Al* 
DERMEN  and  Commonalty  of  the  city  of  New-Toek. 

When  a  person  is  already  in  office  by  oolor  of  right,  the  ooart  will  not  grant 
a  mandamttt  to  admit  aDother  person,  who  daime  to  have  been  dnly  elected. 
The  proper  remedy  is  by  an  information,  in  the  nature  of  a  quo  warranto^ 

RiKER,  in  behalf  of  the  relators,  moYed  for  a  mandamus 
to  the  mayor,  &c.  of  the  city  of  New- York,  commanding 
them  to  admit  and  swear  the  relators,  as  alderman  and  as9is- 
Cant  alderman  of  the  6th  ward,  on  an  affidavit  that  they  had 
been  duly  elected,  &c.  He  asked  for  a  mandamus.  1.  To 
the  corporation  generally,  to  admit  the  relators;  2.  To  the 
mayor  and  recorder,  to  swear  them;  3.  To  James  Roosevelt* 
who  had  been  admitted  and  sworn  as  alderman  of  the  Sth 

were  found  to  be  rotten ;  she  was  presumed  not  to  ha^e  been  sound  at  the 
time  of  sailing.  {Lee  v.  Beaek,  ParJc,  343.  Marsh.  160.)  And  a  vessel 
that  sprung  a  leak,  and  filled  with  water  the  day  alter  sailing,  without  any 
apparent  cans>e,  and  without  having  encountered  aoy  known  accident  to  QO* 
casion  material  damage,  was,  from  this  circumstaacer  considered  as  not  bav* 
tag  been  seaworthy  when  she  sailed.  (Taleot  ▼.  Com.  In§.  Co.  3  Johns.  Jd4« 
^  467.  See  also  Munro  ▼.  Vandam,  Park,  333,  n. ;  Wutton  ▼.  Clark,  i 
bow,  336 ;  Coit  t.  Del,  Ino.  Co.  Wharton's  Dig.  h.  t  No  76,  p.  395  (  8.  C. 
Wash.  375,  under  name  of  Carl  Sl  Edwardo  v.  Del,  Ino*  Co.)  So  where  a 
▼essel,  the  day  after  her  departure  from  port,  springs  a  leak,  which  so  in« 
creasee  as  to  render  it  necessary  to  abandon  the  voyage,  without  having  en- 
countered any  gale  or  sustained  any  damage  fmm  the  dangers  of  the  sea,  she 
must  be  presumed  to  have  been  unsea worthy  at  the  time  she  sailed  ;  and  the 
insurers  are  discharged.  {Wallace  v.  Do  Pau,  I  Brevard,  353  )  So  in  Wjrraii 
w.  The  Untied  Jm.  Co.  9  Johns.  Cas.  231,  where  a  schooner  sailed  from  New 
York  on  the  voyage  insured  on  the  J2ih  of  May,  1799,  and  on  the  14th  of 
the  same  month,  she  sprung  a  leak,  in  consequence  of  which  the  master  was 
•bliged  to  put  into  the  nearest  port,  and  upon  a  survey  of  the  wardens  of  the 
pert  of  St.  George,  she  was  found  decayed,  rotten  and  unworthy  to  repair ; 
the  court  set  aside  a  verdict  against  the  insurers,  though  the  schooner  had 
been  overhauled  before  leaving  New  York,  and  the  carpenters  supposed /roM 
ike  appearance  of  ike  upper  works,  that  she  was  competent  to  perform  the 
voyage.    (See  S  Phillips  on  Ins.  ed  1840,  p.  75d.) 
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ward,  and  John  P.  Ritter,  the  assistant,  commanding  them 
to  desist  from  executing  their  offices,  or  show  cause  to  the 
contrary* 

The  application  was  afterwards  made,  for  rules  to  show 
cause  why  writs  of  mandttmus  should  not  issue. 

Rigg^  and  Harison^  contra. 

Per  Curiam.  Where  the  office  is  already  filled  by  a  per- 
son who  has  been  admitted  and  sworn,  and  is  in  by  colour  of 
right,  a  fnandamus  is  never  issued  to  admit  another  person ; 
because  the  corporation*  being  a  third  party,  may  admit  or 
not,  at  pleasure,  and  the  rights  of  the  party  in  office  may  be 
injured,  without  his  having  an  opportunity  to  make 
[*80]  a  defence.  The  proper  remedy,  in  the  first  'instance, 
is  by  an  information  in  the  nature  of  a  quo  warranto^ 
by  which  the  rights  of  the  parties  may  be  tried. 

Motion  denied.(a)(6) 


(•)  [OM  note.]    See  1  Eait,  3S.  King  t.  Clmrkt. 

(Jk)  PmtpU  T.  Fm-fUMTt  Breeee,  S8.  See  note  to  Fu\  r.  WeatAcneex,  tv- 
jwe,  ToL  9,  p.  217-47,  id,  45,  id.  56,  id.  57,  id.  10, 11.  Bot  tbongh  en  office 
be  fall,  if  qoo  warrmnto  doee  not  lie,  mindamae  will,  tufra^  vol  3,  p.  319-11. 
(See  Cole  en  Criminel  Informatfom,  138,  «l  Mg.  Tanered  on  Inf.  in  nat.  of  a 
qao  war.  18,  ct  9eq,  lUwpubUea  t.  Wrey,  3  Dallae,  490.  dmmomweuUh 
T.  Dceriem,  15  MaM.  R.  3&  TAe  eeiiM  ▼.  Fowler,  10  Men.  395.  People 
T.  TMttU,  4  Cowen,  358.  TU  feme  t.  Rip,  id.  383,  n.  The  feme  t.  Van 
Slfck,  id.  397.  TAe  feme  ▼.  Tkmnpoon,  16  Wendell,  655.  i{ee^6ltea  t- 
Wrmy,  9  Yatee,  439.  Ex  pmrte  BtUawi,  1  Miieoari,  115.  See  alio  Sud^ 
hmrf  ▼.  Sleomt,  91  Pickering,  138 ;  Strmtg,  Petitioner,  90,  id.  484.  United 
Ststee  Digeet,  tit.    Qno  Wamnta  U.  S.  D.  Soppl.  eame  lit) 
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Ward  against  Haight. 

An  ioqaest  of  office  is  to  inform  tho  eontcienco  of  the  court ;  and  an  inquis(« 
tion  will  not  be  aet  aside  on  the  ground  of  the  admission  of  improper  otI^ 
doAC* ;  unless  it  appears  that  iajostioe  has  been  done. 

RiQos,  for  the  plaintiff,  moved  to  set  aside  the  inquest  as 
taken  in  this  cause,  before  the  sheriff  of  New- York,  on  a 
writ  of  inquiry  of  damages,  on  the  ground  that  the  sheriff 
had  admitted  improper  evidence  on  the  part  of  the  defendant 
so  as  to  diminish  the  damages  to  which  the  plaintiff  was 
entitled. 

Hopkins,  contra. 

Per  Curiam.  An  inquest  of  office  is  intended  to  inform 
the  conscience  of  the  court,  and  they  will  not  interfere,  un- 
less it  appears  that  injustice  has  been  done.  The  plaintiff 
does  not  show  that  his  damages  were  lessened  by  the  admis* 
sion  of  the  evidence ;  and  it  is  questionable  whether  it  was 
not  proper  testimony.  Where  the  inquisition  is  substantially 
right,  we  will  not  nicely  examine  the  legality  of  the  evidence. 
A  new  inquisition  would  not,  probably  vary  the  cause  ;  nor 
do  the  ends  of  justice  require  our  interference. 

Motion  denied  .(a) 

(a)  See  Grab.  Prac.  Sd  ed.  800,  801.    Tidd's  Prac  Am.  ed.  1840,  589» 

SCSfff. 
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Dnboroagfh  ▼.  Nelison. 


[*81]      *DisBORou6H  and  others   against  Neilson  and 

others. 

Where  A.  a^ed  to  deliver  to  B.  bj  the  let  of  May,  from  700  to  1000  bar- 
rel! of  meal,  for  which  B.  agreed  to  paj  on  deliTory,  at  the  rate  of  lix  doU 
Ian  per  barrel,  and  A  delivered  700  barrele,  and  also  before  the  day  ten* 
dered  to  B.  300  barrels  more,  to  make  np  the  1000  barrels,  which  6.  re« 
fased ;  it  was  held  that  B.  was  bound  to  receive  and  pay  for  the  whole 
1000  barrels ;  the  delivery  of  any  quantity  between  700  and  1000  barrels, 
being  at  the  option  of  A.  only,  and  for  his  benefit. 

A  eontract  may  be  optional  as  to  one  party,  and  obligatory  on  the  other. 

This  was  an  action  of  assumpsit.  The  parties,  on  the 
22d  January,  1801,  entered  into  a  written  agreement,  hj 
which  the  plaintiffs  agreed  to  deliver  to  the  defendants,  from 
the  15th  of  March  to  the  1st  of  May,  then  next,  from  700  to 
1000  barrels  of  kiln  dried  Indian  meal,  in  merchantable  or- 
der, at  six  dollars  per  barrel;  and  the  defendants  agreed  to 
pay  to  the  plaintiffs  two  thousand  dollars,  by  the  15th  March. 
if  it  should  be  called  for,  and  the  remainder  of  the  money 
on  the  delivery  of  the  meal.  The  plaintiffs  delivered  to  the 
defendants,  between  the  month  of  February  and  the  2Sth 
April,  seven  hundred  barrels  of  meal,  in  good  order,  which 
were  accepted  by  the  defendants ;  and,  on  the  same  28ih 
April,  tendered  to  the  defendants  three  hundred  barrels  more, 
in  good  order,  to  make  up  the  1000  barrels,  but  the  defen- 
dants refused  to  accept  the  three  hundred  barrels,  alleging 
that  they  were  not  bound,  by  the  contract,  to  receive  and  pay 
for  more  than  seven  hundred  barrels. 

The  only  question  was,  whether  the  defendants  were 
bound  to  receive  and  pay  for  the  three  hundred  barrels,  so 
tendered  by  the  plaintiffs,  to  make  up  1000  barrels. 

Riggs^  for  the  plaintiff. 

Troup,  contra. 

Per  Chiriam.  By  the  special  agreement  in  this  case,  the 
defendant!  were  bound  to  receive  the  whole  1000  barrels  of 
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meal,  if  tendered, ^vithio  the  time  specified.  It  was  at  the 
option  of  the  plaintiffs  only,  to  deliver  any  quantity,  from 
70U  to  1000  barrels,  and  the  stipulation  in  that  respect  was 
for  their  benefit.  It  does  not  follow,  that  the  contract 
was  not  mutual.  There  was  a  sufficient  *considera-  [*82] 
tion  on  both  sides ;  and  a  contract  may  be  optional 
with  one  of  the  parties,  in  part  or  in  whole,  and  obligatory 
on  the  other.  (Doug.  23  1  Term  Rep.  132,  133.  Cowp, 
218.  Giles  v.  Bradley,  2  Johns.  Cases,  262.)  The  plaintifib 
are,  therefore,  entitled  to  judgment 

Judgment  for  the  plaintifirs.(o) 


Van  Nuys  agaUist  Terhtjne. 

lo  an  aciion  %t  trMpaas  fuore  clausum  fregit,  tb«  defendant  joatified  asder 
risht  of  freehold ;  end  it  was  held  that  a  person  who  had  conTeyed  th« 
pfemiaea  in  qaeation  to  the  plaintiff*  with  oovenaiita  of  warranty,  was  a 
competent  witness  to  prove  the  trespaaik 

The  general  rule  is,  that  if  a  witness  cannot  gain  or  lose,  by  the  tvent  of  « 
Bait,  or  if  the  yerdlet  cannot  be  given  in  evidence,  for  or  against  him,  in 
another  aait,  the  objection  goes  to  his  credit  and  not  to  hie  competency. 

An  interest  in  the  qvettion  only,  does  not  disqnalify  a  witness,  hot  the  objec* 
tion  goes  to  his  credit  only. 

This  was  an  action  of  trespass  quare  clatiaum  fregit^ 
and  for  cutting  and  carrying  away  wood,  dec.  The  defen- 
dant pleaded  the  general  issue,  and  justified  under  a  right  of 
freehold.  The  cause  was  tried,  at  the  King's  circuit,  in 
June,  1801,  before  Mr.  Justice  Lewis. 

At  the  trial  the  brother  of  the  plaintiff  was  offered  as  a 
witness  lo  prove  the  trespass,  but  it  appearing  that  he  had 
sold  the  premises  in  question  to  the  plaintiff,  and,  by  his  deed, 

(a)  Peek  t.  Hubbard,  11  Vermont,  613.  See  aiiprv,  toI.  9,  p.  SMp 
Ik.  {a)  to  Oiles  V,  Bradley.  See  also  Smith  ▼.  Sanbeme,  11  Johnaont  59. 
Appleion  ▼.  Ckaee,  19  Maine,  79.  Small  t.  Quincy,  4  Greenieaf,  497.  Chit, 
•a  Coat  Am.  •d.i848,  799,  el  teq. 
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had  covenanted  to  warrant  and  defend  the  premises  to  the 
plaintiff,  he  was  objected  to,  as  incompetent,  on  the  groand 
of  interest:  but  the  judge  determined  that  as  long  as  the 
plaintiff  relied  on  his  possession  only,  to  enable  him  to  sus- 
tain the  action,,the  warranty  given  by  the  witness  could  not 
affect  his  testimony.  The  witness  was  accordingly  admit- 
ted, and  a  verdict  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court,  as  to  the  admissibility  of  the  evidence. 

Hopkins,  for  the  plaintiff. 

Kiggs,  contra. 

Per  Curiam.  Although  the  title  may  come  in  question  in 
this  action,  and  then  the  witness  may  be  interested  in 
[*83]  supporting  the  plamtiff  's  title ;  yet  so  long  *as  the 
parties  rely  on  the  actual  possession  only,  as  in  this 
case,  the  witness  has  no  interest.  His  warranty  did  not  ex- 
tend to  indemnify  the  plaintiff  against  any  trespass  which 
might  be  committed  on  the  premises.  He  is  not  responsible 
on  his  covenant,  unless  the  plaintiff  has  been  evicted  on  an 
elder  or  better  title  ;  for  unless  it  so  averred,  tlie  eviction  may 
be  intended  to  be  by  a  title  derived  from  the  grantee  himself. 
The  plea  of  liberum  tenementum  did  not,  therefore,  neces- 
sarily, affect  the  interest  of  the  witness.  He  had  not  even 
jtn  interest  in  the  question  put,  so  long  as  it  related  to  the 
possession  merely- 

The  rule  by  which  a  witness  is  excluded,  on  the  ground 
of  interest,  seem  to  have  fluctuated,  at  different  periods,  but 
on  a  careful  examination  of  all  the  authorities,  ancient  and 
modern,  the  general  rule  will  be  found  to  be,  that  if  a  wit- 
dess  will  not  gain  or  lose  by  the  event  of  the  cause,  or  if  the 
▼erdict  cannot  be  given  in  evidence  for  or  against  him,  in 
another  suit,  the  objection  goes  to  his  credit  only,  and  not  to 
his  competency.  Generally,  therefore,  an  interest  in  the  ques- 
tion  alone  will  not  disqualify  the  witness,  but  the  objection 
goes  to  his  credit  only.  We  de  not  mean  to  say  but  that 
ibere  may  be  some  technical  exceptions  to  the  rule,  but  the 
Tule,  in  its  general  application,  is  correct,  and  is  the  one 
adopted  by  the  court.    We  are,  therefore,  of  opinion,  that  the 
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witness  was  competent,  and  that  the  plaintitF  must  have 
jodgment(a) 

Judgment  for  the  plaintifr.(&) 

<«)  [Old  note.]  Se«  6Ub.  Law  of  Ey.  122,  123.  1  Term  Rep.  300.  3 
Tenn  Rep.  24,  306.  7  Term  Rep.  62,  63,  601--612.  2  Eep.  Cases,  488; 
Peake's  Law  of  £v.  144,  3d.  ed.  [A  vast  body  of  cases  illustratiTe  of  the 
principle  of  this  case,  is  collected  in  Messrs.  Cowen  and  Hill's  notes,  p.  31- 
106.  See  also  1  Greenleaf 's  £▼.  ed.  1842,  p.  434,  §  390,  et  seq.  I  Starkie's 
£t.  ed.  1843,  p.  103,  et  9eq,  Greeley's  Eq.  Ey.  ed.  1848,  p.  345,  et  seq. 
The  Code  of  Procedure  in  the  State  of  New  York,  however,  provides  that 
no  person  offered  as  a  witness,  shall  be  excluded,  by  reason  of  his  interest  in 
the  event  of  the  action.  The  last  section  shall  not  apply  to  a  party  to  the 
action,  nor  to  any  person  for  whose  immediate  benefit  it  is  prosecuted  or  de- 
fended, nor  to  a^iy  assignor  of  a  thing  in  action,  assigned  for  the  purpose  of 
makiDg  him  a  witness.  (§§  351,  352.)  The  reasons  upon  which  this  change 
in  the  laws  of  evidence  is  made  are  given  at  length  in  the  report  of  the 
Commissioners  on  Practice  and  Pleading  p.  246-249.] 

(h)  The  mle  was  formerly  that  an  interest  in  the  question,  put  to  the  wit- 
ness, disqualified  him.  (See  note  to  Bent  v.  Baker,  2  Smith  Lead.  Cas.  Hare 
h  Wallace  ed.,  39.)  Consult  also  the  learned  note  of  Mr.  Hare,  p.  69.  1 
Phill.  £v.  Cow.  &  Hill's  ed.  46,)  but  this  position  is  now  entirely  exploded. 
The  cases  are  so  numerous  that  it  is  unnecessary  to  cite  them.  (See  Cow. 
&  Hill's  notes,  p.  81  ;  Phelps  v.  Winekell,  1  Day,  270 ;  Pettingall  v.  Brown, 
1  Cain.  Rep.  171 ;  Baker  v.  Arnold,  id.  376 ;  The  People  v.  Howell,  4  John. 
Rep.  302 ;  Stewart  v.  Kip,  5  John.  Rep.  Sft6 ;  Fairchild  v.  Beach,  1  Day, 
266;  BuVkUy^.  Storer,  2  Day,  531 ;  Wakelyy,  Hart,  6  Binn.3l6;  Parrel 
V.  Perry,  1  Hay w.  2 ;  Porter  v.  ItClure,  id.  360 ;  State  Treaeurer  v.  Nail, 
Tayl.  5  ;  Vean,  ex  dem.  Beatty,  v.  — — ,  id.  9  ;  Baring  v.  Reeder,  1  Hen. 
&  Munf.  165, 168  ;  MiUa  v.  (THara,  1  Serg.  &  Rawle,  32,  36.  I  Greenl. 
Rv.  ed.  1842,  p.  434,  $  389.  1  Stark.  Ev.  ed.  1842,  p.  103,  n.  (a,)  et  seq.  U. 
S.  D.  tit  Witness,  L  b.  U.  9.  D.  Suppl.  tit  Witness,  IIL  See  also  the  au- 
thorities cited  supra,  n.  (a) 
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[*84]  *He8s  against  Morgan. 

When  judgment  wat  ree«Tered  before  a  jnitice,  who  aeked  the  defenduft  if 
execution  ihould  iesue,  and  the  defendant  said  he  did  not  care  how  sooDt 
and  did  not  state  that  he  was  a  freeholder,  and  had  a  family,  or  claim  any 
exemption  from  imprisonment ;  and  the  jnstice  thereopon,  without  any  di- 
rections from  the  plaintiff,  who  was  not  present,  issued  an  execution  ajpaittrt 
the  body  of  the  defendant,  on  which  he  was  imprisoned  30  days ;  in  an 
action  brought  by  bin  against  the  justice,  for  assault  and  battery  and  falM 
imprisonment,  it  was  held  that  the  justice  was  not  liable. 

This  was  an  action  of  assault  and  battery,  and  false  im- 
prisonment. The  cause  was  tried  at  the  Herkimer  circuit, 
before  Mr.  Justice  Radcliff. 

The  defendant  was  a  justice  of  the  peace.  In  a  suit  be- 
fore him,  brought  by  Jonas  Oothout  and  others  against  the 
plaintiff,  a  judgment  was  entered,  on  confession,  against 
Hess,  and  on  the  same  day  an  execution  was  issued  against 
bis  body,  on  which  he  was  taken  and  imprisoned  for  30  days. 

It  appeared  that  the  plaintiffs  in  that  suit  were  not  present 
when  the  judgment  was/endered,  having  sent  the  demand 
to  the  justice;  and  they  gave  no  particular  directions  con- 
cerning it,  except  that  the  debt  should  be  collected  as  soon 
as  possible. 

After  judgment  was  given,  the  justice  asked  Hess  whether 
execution  should  issue,  and  he  answered,  he  cared  not  how 
soon  it  issued ;  the  sooner  the  better ;  for  he  had  put  his  prop- 
erty out  of  his  hands.  The  execution  was  then  issued,  and 
delivered  by  the  justice  to  a  constable. 

Hess  said,  in  presence  of  the  justice,  that  he  was  not  a 
freeholder,  but  whether  he  made  this  declaration  before  or 
after  the  execution  had  issued,  the  witness  was  not  certain. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  above  facts.  If  the 
court  should  be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover,  a  judgment  of  nonsuit  was  to  be  entered,  other- 
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wise,  the  yerdict  was  to  stand  and  judgment  be  entered 
Aereon 

Hildreth  and  Emott^  for  the  plaintiff. 

€hiswold,  contra. 

•Radclipp,  J.  delivered  the  opinion  of  the  court.    [*S5] 

This  case  has  been  supposed  to  be  goverened  by  the 
decision  in  the  case  of  Percival  t.  Jones,  (2  Johns.  Cases, 
49,)  but  I  think  it  is  distinguishable  from  it. 

In  that  case,  in  order  to  give  effect  to  the  right  of  the  de- 
fendant, before  the  justice,  it  was  necessary  to  adopt  the  con- 
stmction,  that  the  execution  generally  issued  at  the  suit  of 
the  party  who  demanded  it;  that  the  justice  in  relation  to 
this  process,  must  be  considered  as  a  ministerial,  and  not  as 
a  judicial  officer,  as  the  derk  and  not  as  the  judge.  But 
still,  if  he  issued  it,  as  the  agent  of  the  plaintiff,  without  any 
direction  or  authority  for  that  purpose,  the  innocent  plain- 
tiff ought  not  to  be  affected  by  his  improper  conduct,  and  it 
must  be  considered  as  issued  at  his  peril.  la  that  case,  too, 
the  party  claimed  his  exemption  from  imprisonment,  and  al- 
leged the  facts  necessary  to  entitle  him  to  it,  and  the  justice 
disregarding  them,  voluntarily  issued  the  execution  without 
any  request  or  direction  from  the  plaintiff.  It  was,  there- 
fore, held,  that  the  plaintiff  was  not  liable,  and  that  the  jus- 
tice alone  was  answerable.  But  in  the  present  case,  it  does 
not  appear  that  the  party  claimed  an  exemption  from  the  pro- 
cess, but,  on  the  contrary,  he  invited  it,  and  said  he  iid  not 
care  how  soon  it  issued^  and  the  sooner  the  better.  He  did 
not  even  assert  the  facts  which  entitled  him  to  the  exemp- 
tion. It  is  true,  he  said  he  was  not  a  freeholder,  but  there  is 
some  doubt  on  the  evidence,  whether  this  was  alleged  before 
or  after  the  execution  issued ;  and  another  fact,  equally  ne- 
cessary to  protect  him  against  the  process,  to  wit,  his  having 
a  family,  was  not  at  all  alleged.  Although,  as  was  held  in 
the  case  of  Percival  v.  Jones,  it  was  not  incumbent  on  him 
to  prove  these  facts,  since  no  mode  of  proof  was  directed  or 
authorized  by  the  act,  still  he  ought,  at  least,  to  have  asser- 
<ed  his  claim  to  the  exemption,  and  if  he  did  not,  neither 
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[*86]  the  plaintiff  nor  the  justice  would  be  liable.  It  is  'not, 
of  course,  to  be  presumed,  that  a  person  sued  before  a 
justice,  is  no  freeholder,  and  that  he  has  a  family.  The  gen- 
eral presumption  would  be  otherwise,  and  it  was  necessary 
that  the  party  should,  at  least,  assert  these  facts,  and  claim 
bis  exemption  lo  put  the  justice  and  plaintiff  on  their  guard, 
with  respect  to  the  nature  of  the  execution  to  be  issued.  He 
ought  to  have  stated  that  he  came  within  the  particular  des- 
cription of  the  act.  His  silence  on  this  head,  and  especially 
his  declarations  to  the  justice  on  the  occasion,  amount  to  an 
acquiesceace  or  submission  to  the  process,  and  a  waiver  of  bis 
right  to  be  exempted  from  it.  Neither  the  justice,  nor  the 
plaintiff  before  him,  under  such  circumstances,  ought  to  be 
considered  as  a  trespasser,  ot  liable  to  this  action.  This  opin- 
ion is  not  at  variance  with  the  case  of  Percival  v.  Jones,  and 
the  reasoning  in  that  case  implies  the  exception  now  made. 
We  are,  therefore,  of  opinion,  that  judgment  of  nonsuit 
must  be  entered. 

Judgment  of  nonsuit.(a) 


Jackson,  ex  dem.  Woodworth,  against  Lihosbt. 

Tbe  commiaianen  wlio diTided  K^j^eromtnt  palanl,  in  ITTO,  adopted  tba 
tru«  canatruclion  of  tb«  patent,  at  to  ttie  iutrtl»Di*imatt  head  of  ths  Kay- 
aderonom  cnok ;  and  io  raniuDj  a  Una  dut  north,  to  tho  objtet,  ifhcra 
Ihe  conrao  msntioned  in  tha  patoat  wm  ntrthrrly. 

This  was  an  action  of  eyectmenl.  The  cause  was  tried 
at  the  last  Washington  circuit,  when  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the  court,  oti  a  case 
agreed  upon. 

(a)  Oa  tbs  rigbl  to  waJTi  a  conititationai  or  itatuory  proviaioD,  tnada  for 
the  bsDcfit  ot  a  parly.  Me  Ltt  r.  TiUolMn,'  31,  WeoJall,  337,  >39 ;  Kim- 
hUI  *- Wun^er,  9  Hill'i  R.  364.    jlnon.  id.  37?. 
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The  patent,  under  which  the  plaintiQf  claimed  title,  was 
called  the  Kayaderosseras  patent,  granted  November  2, 1708. 
Part  of  the  description  of  the  land  granted  was  as  follows  ; 
^'thence  northerly  to  the  northwestmost  head  of  a  creek 
called  Kayaderosseras,  about  14  miles,  more  or  less  ; 
thence  8  miles,  more  northerly  ;  thence  *easterly  or  [*87] 
northeasterly,  to  the  third  falls  on  Albany  river,  about 
twenty  miles,  more  or  less."  The  patent  had  been  divided 
by  certain  commissioners,  in  1770,  who  run  a  boundary  line 
from  the  head  of  the  Kayaderosseras,  eight  miles  due  north, 
and  from  thence  to  the  third  falls,  which  they  judged  to  be 
the  construction  of  the  grant. 

The  only  question  was,  whether  the  construction  adopted 
by  the  commissioners,  and  the  lines  run  by  them,  as  laid 
down  on  their  map  of  partition,  were  correct. 

Emott  and  Harison,  for  the  plaintiff. 

Van  Vechten,  contra. 

Per  Curiam.  The  construction  adopted  by  the  commis- 
sioners has  been  too  long  settled  to  be  now  shaken.  It  is  the- 
ancient  and  original  construction,  and  it  corresponds  with 
the  other  courses  and  distances,  as  laid  down  on  the  map, 
and  which  we  deem  to  be  correct.  The  plaintiff  is,  there- 
fore, entitled  to  judgment. 

Judgment  for  the  plaintiff.(a) 


(a)  [Old  note.]      See  Jack$on,  ex  dem.  Walton  ▼.  Ogden,  1  Johns.  Rep. 
156.    3  Cainee  R.  6. 
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Bazen  against  Roget. 

A  note  was  lost  or  misUtd,  and  A.  the  maker*  having  paid  the  amount  to  B. 
the  holdefi  took  lib  bond  of  indemnity  against  the  note,  Slc»  and  after- 
wards, A.  having  a  demand  against  B.  for  money,  6.  refused  to  pay,  with- 
oat  fint  dedaeting  the  amount  of  the  note,  to  which  A.  consented  and 
took  the  balance,  and  a  receipt  from  B.  for  the  amount  of  the  note  as  due, 
and  afterwards  brought  an  action  against  B.  on  his  bond  of  indemnity.  It 
was  held  that  the  second  payment  being  voluntary  on  the  part  of  A.  and 
no  fraud  alleged  on  the  part  of  B.,  no  action  could  be  maintained  against 
him  on  the  bond. 

This  was  an  action  of  debt  on  an  indemnification 

[•88]    bond,  dated  the  3 Ist  March,  1797.    The  condition  Ve . 

cited  that  the  plaintiff  had  given  the  defendant  two 

promissory  notes,  one  of  which  was  dated  the  30th  August, 

1796,  for  74  dollars  and  28  cents,  and  the  other  for  llSl  dol- 
lars and  76  cents,  which  notes  had  been  lost  or  mislaid,  and 
that  the  amount  of  them  had  'been  paid  by  the  plaintiff  to 
the  defendant,  who  released  the  plaintiff  from  the  same,  and 
engaged  to  indemnify  him,  &c.  against  the  said  notes,  and 
all  actions,  &c. 

It  appeared  that  the  plaintiff  afterwards  called  on  the  de- 
fendant for  money  in  his  hands,  belonging  to  the  plaintiff, 
who  refused  to  pay  it  over,  without  detaining  out  of  it  the 
sum  of  74  dollars  and  28  cents,  on  a  note  due  to  him  from 
the  plaintiff,  and  which  was  one  of  the  notes  referred  to  in 
the  bond ;  and  the  plaintiff  consented  to  receive  the  balance, 
with  that  deduction,  and  the  defendant  paid  the  balance,  and 
gave  a  receipt  as  follows :  "  Received,  New  York,  26ih  July, 

1797,  of  Thomas  Bazen,  74  dollars,  (which  1  have  detained 
upon  money  due  him,)  on  account  of  a  note  dated  30th  Au- 
gust, 1796,  for  74  dollars  and  28  cents,  due  me. 

A  verdict  was  found  for  the  plaintiff;  and  a  motion  was 
now  made  to  set  aside  the  verdict,  and  for  a  new  trial. 
Riggs,  for  the  defendant. 
Riker^  contra. 
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Per   Curiam,     If  the  case  rested  on  the  bond  alone,  no 
doubt  the  plaintiff  ought  to  have  been  indemnified  against 
the  payment  of  the  note  of  74  dollars,  whether  demanded  by 
the  defendant  or  any  other  person,  to  whose  hands  the  note 
might  have  come ;  but  the  plaintiff  consented  voluntarily j 
and  after  a  full  opportunity  for  consideration,  to  allow  the 
deduction  of  this  note  from  the  money  due  to  him,  in  the 
hands  of  the  defendant,  and  at  the  same  time  signed 
a  receipt  for  the  'balance,  acknowledging  the  note,  so    [*89] 
deducted,  to  be  due  to  the  defendant.     These  were 
deliberate  acts,  and  it  does  not  appear  that  he  made  any  pre- 
tension, at  the  time,  that  this  note  was  not  due  to  the  defen- 
dant, nor  of  any  advantage  being  taken  by  the  defendant,  on 
account  of  his  situation.     These  acts,  without  a  more  satis- 
factory explanation  of  the  conduct  of  the  parties  on  that  oc- 
casion,  ought  to  conclude  the  plaintiff,  and  prevent  a  recov- 
ery on  the  bond  in  question.    As  no  fraud  is  shown,  we  can- 
not intend  any.      By  paying  the  note  a  second  time,  we 
must  intend  that  the  first  payment  was  either  a  mistake,  or 
that  some  composition  took  place  between  the  parties.    The 
last  payment  was  voluntary  ;  and  the  maxim  is^  voleoti  no» 
fit  injuria.      The  verdict  must  be  set  aside,  and  a  new  trial 
granted. 

Motion  granted.(a) 

(ci)  The  cases  in  confirmation  of  Uie  principal  case  are  very  nnmeroiWf 
both  in  England  and  America.  A  few  are  given.  Wxlmm  ▼.  Ray^  10 
Adolpb.  &  Ellis,  83.  Dew  y.  Parsons,  2  Barn.  &  Aid.  562.  1  Chitt.  295. 
Oomnry  y.  Bond,  3  Maule  &.  Selw.  378.  Bilbie  y.  Lutnley,  2  East,  469. 
Brisbane  y.  Daeus,  5  Taunt.  143.  Where  an  occupier  of  lands,  during 
a  course  of  twelve  years,  paid  the  property  tax  to  the  collector  under  stat. 
46  Geo.  3,  o.  65,  and  likewise  the  full  rent  as  it  became  due  to  the  land- 
lord, without  claiming,  as  he  might  have  done,  any  deduction  on  account  of 
the  tax  80  paid;  it  was  held,  that  the  occupier  could  not  recover  fkom 
the  landlord  any  part  of  the  tax  so  paid,  for  the  payment  was  voluntary,  and 
according  to  the  principle  above  stated,  could  not  therefore  be  recovered 
(Denhy  y.  Moore,  1  B.  &  Aid.  123  ;  cited,  per  Bayley,  X,  Stubbs  y.  ParsonSt 
3  B.  dL  Aid.  518.  See  also  Cariwright  v.  Rowley,  2  Esp.  723  ;  iPVciAom  y. 
Down,  6  Esp.  26,  note  ;  Bull.,  N.  P.,  131 ;  cited,  8  T.  R.  576 ;  Spragg  y. 
Hawimond,  2  B.  &  B.  59 ;  per  Dallas,  C.  J. ;  Andrew  y.  Hancock,  I  B.  &  B. 
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Bcteo  ?-  Rogat- 

43.  B«e  >ln  Inint  t.  Hanien,  10  S.  &  B.  313.  Begart  t.  Nnint,  6  8.  fc 
B.  369  ;  Vmtm  t-  Tarin,  I  D>U.  14S ;  Ban  t.  Craif,  9  Dall,  154 ;  H>r- 
fiy  T.  £arTDii,  1  H*r.  &  Gill,  358;  Wtatmait  t.  £yman,  7  Uaa.  S88 : 
Wrigit  T.  £u(l«r,  G  Wend.  290  ;  Eddy  t.  Smilh,  13  Wend.  488  ;  QuthrU 
t.  Hyatt,  1  HBrriag.  447  ;  FarmeT'$  Bank  y.  Brown,  ib.  330  ;  TtvU  t.  firoun, 
3  J.  J.  Huih.  175  ;  EUiol  t.  SitarHtout,  10  Pet.  137;  Mowatt  v.  Wright, 
1  Wend.  335  ;  Clarka  t.  I>BtcA<r,  9  Cow.  674  ;  Au&£arif  7.  JVarlfn,  B  Yerg. 
49B ;  JoRu  T.  W<Ui:i>i(,  1  Slew.  61 ;  DUitnt  j.  Jane;  G  Yerg.  48-1.  8m 
EUing  T.  Settt,  2  John*.  157 ;  Ladd  v.  JTeniKy,  3  N,  Hamp.  341 ;  Ltc  t. 
Staart,  3  Leigh,  76 ;  J/av(n  v.  FoMfr,  9  Pick.  11^  ;  Mayor,  j-c.  v.  Judah, 
5  Leigh,  305  ;  Btan  t.  Jonrf,  8  New  Hampibire,  149  ;  Filgo  t.  Pennty,  3 
Murphr,  183;  Narfn  t.  Maritn,  3  Sheplef,  45;  Truittti,  ^.  t. 
Xclbr,  1  AlibuD*,  406.  9  Wmtu,  463  ;  Ba*k  of  LoniaUna  v.  Bal- 
lard, T  Howtrd'i  MiMunpiH,  371  ;  Witwbn  t.  OUt,  30  WendeU,  174. 
See  tito  Patter  v.  EEnrelE,  3  Hali,  S53  ;  Didcau  y.  Janet,  6  Yerpir,  483  ; 
Burr  V.  Vieder,  3  Wend.  413  ;  Franklin  t.  Raytnond,  3  Wend.  69  ;  MoxbbH 
T.  WrJfJkf,  1  Wend.  355;  Sfrague  t.  Su-dcdII,  3  Cowen,  419  ;  Vtica  Bank 
V.  Van  Otiaon,  IS  Johoi.  485 ;  Tintlar  v.  May,  8  Wiod.  561 ;  KcUy  r.  So- 
tari,S  Meea  &,  Wekli.  54;  Ptariony.  Li>Td,6Xtm.SliOaTlaady.  Salam 
Bank,  9  Man.  408  ;  Bond  v.  Hay;  13  Mue.  3G;  LaxeU  t.  JHiJ/tr,  15  Mw. 
30B  ;  JVorlon  t.  Harden,  3  Sbeplcy,  45  ;  City  Bank  t.  Bnnl  o/  Albany,  1 
Hill,  387 ;  ■••  Wktadon  t.  Ol^,  30  Weodeil,  174  ;  Bro.  Max.  139,  130  ; 
Stiph.  N.  P.  335 ;  U.  8.  Blgeat,  tit.  AMompnt,  VI ;  U.  S.  Digert  Soppt.  tit. 
AatiiDpNt,  VI ;  Chitly  ea  CaDtraeti,  ad.  1B4B,  p.  637.  Sir  W.  D.  Enns,  ia 
hii  editioD  af  Polbicr,  (9  toI.  369  to  407,]  deniei  the  MDndneM  of  tlii*  di*- 
tinctioD,  which  ii  cteaTly  establiihed  id  the  Eagliih  liw,  and  contsndi  thai 
money  paid  under  ■  msre  miitake  of  lam  withoul  auy  men]  duty  to  pay  it, 
ought  to  be  recDTerahle  back.  Ha  argaei  that  the  legal  ignorance  of  ona 
man  nnder  no  moral  oUigetioa,  and  not  inteadiog  «  graluitou)  doaatiau,  ought 
not  to  b«  to  another  a  title  of  adTentitioiu  acqninlion.  Some  of  the  writon 
on  cirll  Uw,  and  M.  DnoMoan,  a  celibraled  French  lawyer,  ani^iorti  Ihii 
opinion,  Fothier  admit!  the  diilinclion.  By  the  French  law  (Code  Civil, 
Til.  4  Litre  3,  Article  1376  :)  "  celui  qui  rtcait  par  trrcur  ou,  leitmmenl,  ee 
qai  M  lui  eit  pai  Ju  t"  oblige,  i  le  rtititutr  i  celni  qui  Pa  indunenl  reea, 
LoTtqa'une  peneane  qui,  par  nrnr,  te  trayail  dibilrice,  a  rtqaitti  aa  dtlti, 
till  B  It  droit  de  repetition  contr*  le  triancier."  {Battle  T.  Oriffin,  4  Pick. 
17  ;  Ladd  r.  Kinney,  3  N.  Hamp.  340  ;  Pinkham  v.  Oiar,  3  N.  Hamp,  168.) 
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Morgan  against  Woodworth. 

Thfl  ieoond  endoner  of  a  p'romiaBory  note,  when  called  upon  by  the  holder  to 
pay,  in  default  of  the  maker,  is  bouod  to  take  up  the  note  and  give  notice 
immediately  to  the  first  endorser,  and  if  he  fails  to  give  such  notice  as  soon 
as  be  receives  it  from  the  holder,  the  preceding  endorser  is  not  liable  to 
him. 

This  was  an  action  of  assumpsit,  brought  by  the  first 
endorsee  against  the  first  endorser  of  a  promissory  note. 
The  note  was  drawn  by  Marvell  Ellis,  payable  to  the  defen* 
dant  or  order,  who  endorsed  it  to  the  plaintiff. 
*  At  the  trial,  it  appeared,  that  the  plaintiff  bad  endorsed 
the  note  to  John  Atkinson,  before  it  became  due,  and  that 
regular  notice  of  non-payment  was  given  to  the  plaintiff  as 
endorser,  and  the  plaintiff  was  afterwards  sued  by  Atkinson, 
and  obliged  to  pay  him  the  amount  of  the  note.  The  plain- 
tiff resided  in  Lansingburgh,  the  defendant  in  Troy,  and 
Atkinson  in  New  York.  Atkinson  sent  the  note,  which  be- 
came due  the  7th  October,  to  his  agent  in  Lansingburgh, 
some  time  before,  who  employed  a  notary  to  demand  pay- 
ment of  the  note,  and  give  the  requisite  notice  to  the 
endorsers,  and  the  agent  as  well  as  the  plaintiff,  sup-  [*90] 
posed  that  due  notice  had  been  given  by  the  notary, 
until  informed  by  the  defendant  to  the  contrary,  about  the 
20th  October. 

The  judge  nonsuited  the  plaintiff,  at  the  trial,  with  liber- 
ty to  move  the  court  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

Van  Vechten,  for  the  plaintiff. 

Hoffman  and  Hamilton,  contra. 

Per  Curiam.  When  the  plaintiff,  as  second  endorser. 
Was  called  on  to  pay  the  note,  after  default  of  the  maker,  he 
ought  to  have  taken  up  the  note  immediately,  and  have  giv« 
en  immediate  notice  over  to  the  defendant,  the  first  endorser. 
By  delaying  until  he  was  sued,  he  must  suffer  for  his  neg^ 

Vol.  III.  16 


CASES  IN  THE  SUPRCME  COURT. 


lect.  The  defeadaiit  ought  not  to  suffer  for  his  laches  oc 
derault.  It  is  a  seilled  lule,  ibal  a  aotice  is  necessary  to  the 
Jirst  Uom  the  last  endorgor,  as  soon  as  be  himself  leceives 
Qoiice ;  because  he  ought  iustantiy  to  take  up  the  note,  and 
then  he  becomes  the  real  holder.  The  motion  must  be 
denied. 

Motion  denied.(a)(A) 


Thomas  agaitist  Striksb- 

Whsni  ■  judgmepl  lA  tion  fnt  «n  *  ctrtianTi  from  •  joitica'i  eoort,  wu  o(n 
Uincd  ia  October  Itim,  kod  Ihi  plaintiff  in  errar  wu,  arterwuda,  the  Tth 
NoTrmbrr,  diichcrgnj,  ander  the  inaolTtnt  tcl,  it  wa>  betd  that  tbs  judg- 
ment Cot  cM<a.  in  October  term,  conililaled  a  debt  liquidated,  or  capable  of 
liqnidation,  at  that  time,  and  wa*  diacharged  by  the  oeitiGcate. 

Whiting  moved  lo  set  aside  a  fieri  facias,  on  an  aflida' 
vil,  staling,  that  r>n  the  7ih  November,  1801, the defen- 
1*91  ]  dant  was  duly  discharged  under  the  insolvent  act.  *lt 
appeared  thai  a  judgment  of  n<m  pros  had  been  given 
on  a  certiorari  from  the  judgment  of  a  justice's  court,  in 
October  term,  prior  to  the  Tih  November,  1801 ;  and  the  only 
question  was,  whether  ihe  plaintiff  was  entitled  to  a  fieri 
facias  for  the  costs,  arising  on  the  jodginent  of  non  pros,  en- 
tered at  the  last  October  lenn. 

>S.  Jones,  jun.  conlra.  ^ 

Per  Curiam.  It  is  enough  if  (he  debt  was  liquidated,  OT 
capable  of  being  liquidated,  at  the  lime  of  the  assignment, 
and  before  the  discbarge.     Here  the  judgment  was  in  Oc- 

(")  [Old  nole-J  Bn  Morgan  ».  Vbh  hgtn,  (S  Jobna.  Rep.  204.)  Ba]rle]r 
onBiH«,e3.  ChiUy.Sdedit.  166,167.  Kyd,186.  Polhut,  Trail. iu Clungt, 
79.153. 

(6)  Cbitly  on  Billa,  «d.  415,  (■)  486,  496.  Story  on  rram.  Notea,  i  S30, 
•ad  eaaai  cited.  For  French  Ian,  tse  id.  Pardeaua  Droit.  Comm.  torn.  9,  Ait. 
4^9,  430.    Cod*  d*  CGmm.  Art.  165.    Folbiar,  du  Chang;  n.  148,  159,  153. 
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Riusel  V.  Bali. 

tober  term,  and  the  costs  capable  of  liquidation  at  that  time. 
We  must  intend  that  the  assignment  was  contemporaneous 
with  the  discharge. 

Motion  granted.(a) 


RussEL  against  Ball. 

Where  the  IK)  days  for  pleading  are  expired,  when  the  venae  ii  changed,  the 
defendant  mnet  plead  instanter  to  the  amended  declaration  ;  and  if  the  SO 
daye  are  not  out,  he  is  entitled  only  to  the  remaining  days,  within  which  to 
plead  to  the  new  declaration. 

Whiting,  for  the  defendant,  niov^ed  to  set  aside  the  de- 
fault and  judgment  entered  in  this  cause,  for  irregularity. 

It  appeared  that  the  plaintiff  filed  his  declaration,  and  de- 
livered a  copy  thereof  to  the  defendant's  attorney,  in  January 
4erm,  1801.     In  April  term  following,  on  motion  of  the  de- 
fendant, the  venue  was  changed  from  Westchester  to  Col- 
umbia county.    On  the  2Sth  July,  1801,  the  plaintiff  filed  a 
new  declaration,  with  the  alteration  of  the  venue  only,  and 
served  a  copy  on  the  defendant's  attorney ;  and  on  the  first 
of  August,  entered  a  default  for  want  of  a  plea.    The 
defendant's  attorney  swore  *that  he  did  not  know  of    ['92] 
the  subsequent  proceedings  until  this  term ;  that  he 
supposed  the  defendant  was  entitled  to  twenty  days  to  plead 
to  the  amended  declaration,  and  that  the  defendant  had  a  de- 
fence on  the  merits. 
Woodworth^  contra. 

Per  Curiam.  The  defendant's  attorney  was  guilty  of  a 
kKcAe«,  in  not  pleading  instanter  to  the  new  declaration ;  for 
if  the  rule  for  pleading  has  expired,  when  the  venue  is 
changed,  then  the  defendant  must  plead  forthwith  to  the 

(a)  [Old  note.]  Bat  see  Com  ▼.  WhitaJcer,  (2  Johns.  Cases,  280,  381  and 
■LOte.)    See  alee  Wame  v.  Cotutant,  (5  Johns.  Rep.  335.) 
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ameaded  dectaratioD.  If  the  twenty  days  are  not  out,  he  haa 
only  the  remaining  days  within  which  to  plead.  But  as,  in 
this  case,  the  attorney  acted  under  a  mistake,  as  to  the  prac- 
tice, and  swears  to  merits,  we  grant  the  motion,  on  payment 
of  costs.(a) 

Motion  granted.(6)(c) 

(a)  Sea  note  (4  to  VKinMry  v,  Edmardt,  npra,  vol.  9,  p.  1 13. 
(i)  [Old  QOta.]  8«*  Bumttt  v.  Hiaioute,  ifi  Johiu.  Rep.  133.) 
(e)  In  oaiat  of  emeiuliDent,  the  rale  to  pteail  or  uKwet,  it  notice  theieof 
have  been  gifen,  ehell  be  trota  tbs  day  of  tbe  eerTice  of  ■  copy  of  the  pletd- 
ing  M  amended,  and  oa  file.  (KnteSS.)  Wbere  the  plainliffaniBiidA  hie  dac- 
laratJon,  the  defendant  haa  the  futl  lima  to  plead  iti  although  ha  need  not 
{dead  «l  at],  aalem  the  mle  to  uneikl  be  entered ;  and  the  aervice  of  an 
•mended  declaration,  withont  a  previona  rale  to  Binelid,  ia  a  nullity,  and  vill 
not  pterenl  tbe  defaodant  from  proceeding  to  nonprof,'  (1  WendelJi  GT ;)  al' 
Iboogh  DO  new  rale  to  plead  need  be  entered,  or  new  notiee  firen.  (3  Wen- 
dell, 434  ;  tt  »idt,  3  B.  &  AM.  137.)  If  the  defendant  have  pleadMl,  before 
tbe  wneadment,  inaamncb  aa  the  ptalntiff  ia  allowed  lo  amend,  at  an;  time 
before  hk  defanlt  in  not  replying  bu  been  entered,  hii  fint  plea  is  cooaidared 
at  an  end,  and  ha  mnjt  plead  dt  novo  to  the  amended  declaratioD.  (3  B>  dt 
Aid.  137.  Grab.  Frac  Zd  ed.  S53,  654.  Burr.  Prac.  2d  ed.  11^.1,^369.  See 
Code  of  ProcMlpre  of  New  YoA,  $  148.) 
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STATE   OP   NEWYORK, 

IN  APUL  TEXM,    1802. 


Herbert  against  Hallbtt. 

Inrarance  on  freight  from  New  York  to  Havanntu  The  venel,  in  a  gala 
of  wind,  was  stranded  at  Sandy  Hook,  but  in  three  or  four  days,  returned 
to  New  York,  and  the  cargo,  which  was  nnladen  and  considerably  dam- 
aged, was  also  brought  back  to  New  York,  and  delivered  to  the  different  ship- 
peis.  The  TeMwI  was  repaired  in  a  fortnight,  at  the  expense  of  about  130 
dollars,  and  the  plaintiff,  soon  after,  sent  her  on  a  different  voyage.  It  was 
held  that  the  insured  had  no  right  to  recover,  as  he  ought  to  have  insisted 
on  carrying  on  the  goods,  so  as  to  entitle  himself  to  the  freight ;  and  hav- 
ing lost  the  freight  by  bis  negUgenee  or  folly,  the  insurers  were  not  liable. 

If  the  ship  be  injured,  by  the  perils  of  the  sea,  but  capable  of  being  repaired, 
in  a  reasonable  time,  the  owner  ought  to  repaur  her  and  continue  the  voy- 
age, so  as  to  claim  his  freight.  If  the  ship  be  in  a  capacity  to  proceed  on 
her  voyage,  and  the  goods  are  damaged,  the  owner  will  be  entitled  to  his 
freight,  if  he  ofibrs  to  carry  them  on,  unless  the  goods  are  physically  de- 
stroyed. 

An  insnrer  on  freight  engages  that  it  shall  be  in  the  power  of  the  insured  to 
earn  his  freight,  that  is,  tbat  the  subjects  necessary  to  the  earning  of  flight 
the  ahip  and  cargo,  shall  not  be  injured  by  any  of  the  perils  insured  against, 
so  that  no  freight  can  be  earned.    Per  RadeUff,  J. 

This  was  an  action  on  a  policy  of  insurance,  on  freighi 
of  goods  on  board  the  brig  Eliza,  from  New-Tork  to  the 
Havanna.     The  freight  was  valued  at  2200  dollars.     The 
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Eliza  sailed  on  the  voyage,  about  the  20lh  of  January,  1800, 
and  havinj;  anchored  in  a  small  bay  near  Sandy-Hook,  was 
driven  on  shore,  in  a  gale  of  wind.  The  cargo  was  taken 
out  by  the  plaintiff,  and  brought  to  New  York.  The  brig 
was  also  brought  back,  about  the  third  or  fourth  day  after 
the  accident  About  two  or  three  weeks  from  the  time  she 
first  sailed,  she  was  sent  to  a  shipyard  to  be  repaired ;  and, 

in  about  two  weeks  after,  she  was  repaired,  at  the  ez- 
[*94]    pense  of  44  pounds  16  shillings,  but  *a  much  larger 

sum  would  not  have  been  sufficient  to  put  the  hull 
and  spars  in  as  good  repair  as  when  she  sailed.  The  plain- 
tiff soon  after  proceeded  in  the  vessel,  on  a  different  voyage. 
There  was  no  proof  of  an  abandonment  by  the  plaintiff. 

The  vessel  was  fully  laden  when  she  sailed.  Four  bills 
o[  lading  were  produced  at  the  trial. 

1.  For  the  plaintiff's  own  property,  containing,  among 
other  things,  22,000  feet  of  lumber,  some  provisions,  wine, 
12  caslis  of  porter,  shooks,  45  casks  of  herrings,  and  40  casks 
of  bread.  There  was  no  invoice,  or  proof  of  the  value  of 
the  articles,  or  what  became  of  them,  nor  what  was  the  pro- 
portion of  (he  freight  of  them.  It  was,  however,  proved,  that 
the  casks  of  porter  were  stove  and  some  bottles  broke,  and 
that  the  shooks  were  broke. 

2.  For  John  Hughes'  shipment  of  articles  of  different 
kinds,  (fish,  wine  and  raisins,)  the  invoice  of  which  was  about 
900  dollars,  and  the  freight  marked  on  it  was  346  dollars. 
It  was  proved  that  great  part  of  the  fish  and  raisins  were 
spoiled  and  destroyed,  and  that  part  of  the  cargo  belonging 
to  Huglies  was  abandoned  to  the  underwriters  and  sold  at 
auction,  for  their  benefit,  for  about  300  dollars. 

3.  For  14  barrels  of  pork ;  bnt  there  was  no  account  of 
the  value,  nor  what  became  of  them,  nor  of  the  amount  of 
the  freight. 

4.  For  onions  to  the  value  of  70  dollars,  which,  on  their 
return  to  New  York,  were  not  worth  (he  cartage. 

It  was  the  opinion  of  the  shipper  of  ihe  onions,  who  was 
acquainted  with  the  cargo,  before  the  brig  sailed,  and  who 
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leceived  the  goods  into  his  store,  on  their  return,  that  most 
of  the  cargo  was  much  damaged,  and  the  vojrage  so  broken 
up  as  not  to  be  worth  pursuing. 

On  these  facts,  the  jury  found  a  verdict  for  the  defendant. 

A  motion  was  made  for  a  new  trial,  on  the  ground 
that  *ihe  plaintiff  was  entitled  to  recover  either  a  to-    [*95] 

» 

tal  or  an  average  loss. 

HopkinSf  for  the  plaintiff. 

Pendleton  and  Hamilton^  contra. 

Radcliff,  J.    A  motion  has  been  made  for  a  new  trials 
and  the  general  question  is. 

Whether  the  plaintiff  be  entitled  to  recover  any,  and  what 
part  of  the  freight  insured. 

An  insurer  on  freight  engages  that  it  shall  be  in  the  power 
of  the  insured  to  earn  his  freight,  that  is,  that  the  subjects 
necessary  to  the  earning  of  freight,  the  ship  and  car^o,  shall 
not  be  injured  by  any  of  the  perils  insured  against,  so  that 
no  freight  can  be  earned.  If  the  ship  and  cargo  both  re* 
main  in  a  state  to  continue  the  voyage,  it  is  in  his  power  to 
earn  freight,  and  he  ought  to  proceed.  If  by  any  injuries, 
either  to  the  ship  or  cargo,  the  voyage  be  so  broken  up  that 
no  freight  can  be  earned,  the  plaintiff  ought  to  recover  a 
total  or  partial  loss,  as  he  may  or  may  not  have  earned 
freight,  pro  rata  itineris. 

If  the  injury  be  confined  to  the  ship,  and  that  can  be  re- 
paired in  a  reasonable  time,  it  is  the  duty  of  the  owner  to 
make  such  repairs,  and  to  continue  the  voyage  and  earn  his 
freight.  On  the  other  hand,  if  the  injury  be  sustained  by 
the  goods  alone,  and  the  ship  be  in  a  capacity  to  proceedy 
the  owner  of  the  ship  will  still  be  entitled  to  perform  the 
voyage,  and  recover  his  freight,  unless  the  goods  be  physi- 
cally destroyed. 

If  these  principles  be  correct,  the  first  inquiry  in  the  pre« 
sent  case  is,  whether  the  ship  was  in  a  capacity  to  proceed, 
or  whether  the  injury  was  such  as  might  have  been  repaired 
in  a  reasonable  time,  in  relation  to  the  intended  voyage,  and 
at  a  reasonable  expense.     The  circumstance  of  the  ship 
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being  obliged  to  teturn  to  the  port  from  whence  she 
[*96]      sailed,  does  not  alter  the  application  of  *this  rule. 

The  vojrage  had  actually  commenced  on  which  the 
right  to  freight  attached,  and  the  return  to  New  York  was 
the  same  as  if  she  had  been  driven  into  any  other  port.  It 
appears  that  she  was,  in  fact^  repaired  at  a  moderate  expense, 
within  a  fortnight,  and  proceeded  on  another  voyage.  If 
the  goods  were  in  a  condition  to  be  reshipped,  a  detention 
for  that  period  would  not,  in  my  opinion,  be  sufficient  to 
justify  an  abandonment  of  the  voyage.  It  was  still  incum- 
bent on  the  owner  to  use  due  diligence  in  endeavoring  to 
repair  her,  instead  of  which  it  appears  that  he  suffered  the 
vessel  to  remain  two  or  three  weeks,  without  taking  any 
measure  for  that  purpose,  and,  for  aught  we  know,  without 
any  wish  or  idea  of  pursuing  the  voyage.  On  account  of 
the  ship,  therefore,  I  think  there  was  not  such  an  impedi<» 
ment  as  would  authorize  an  abandonment  of  the  voyage, 
and  prevent  her  from  earning  freight, 

2.  With  regard  to  the  cai^o ;  its  total  value,  or  the  degree 
of  injury  it  received,  cannot  be  ascertained,  from  any  thing 
stated  in  the  case.  The  lumber  could  not  have  been  injuired, 
but  all  the  other  articles  were  perishable  in  their  nature,  and 
probably  so  much  damaged  as,  according  to  one  of  the  wit- 
nesses, to  render  the  voyage,  on  their  account,  not  worth 
pursuing.  Still  they  physically  remained,  and  were  either 
retained  by  the  shippers,  or  abandoned  to  the  underwriters^ 
and  sold  for  their  benefit.  As  between  the  owner  of  the 
ship  and  the  proprietor  of  the  goods,  there  was  nut,  therefore, 
a  total  loss.  Between  them  no  loss  is  total,  where  the  pro"* 
perty  remains,  or  any  part  is  saved,  and  taken  by  the  owner 
to  his  own  use.  It  requires  an  absolute  destruction  of  the 
subject  to  render  the  loss,  in  this  respect,  total.  That  not 
being  the  case,  with  regard  to  any  of  the  property,  in  this 
instance,  and  the  ship  being  in  a  condition  to  be  repaired, 
and  the  plaintiff  having  a  right  so  to  do,  and  to  perform  tlte 
voyage,  he  ought  to  hai^  proceeded,  and  the  owners 
[•97]    had  no  right  to  demand  of  him  the  restoration  of  ^he 
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goods,  without  payment  of  the  freight.  By  delivering  up 
the  property  to  them,  he  relinquished  his  title  to  freight,  as 
against  the  defendants,  and  cannot  call  on  them  for  it. 

It  is,  therefore,  unnecessary  to  decide  whether  an  abandon- 
ment of  the  freight,  under  the  circumstances  of  the  present 
case,  was  requisite.  It  is  equally  unnecessary  to  examine 
whether  any  freight  was  earned,  pro  rata  itineris.  The  lat- 
ter is  now  a  question  between  the  plaintiff  and  the  shippers 
only.  If  any  part  was  earned,  and  has  not  been  relinquish- 
ed, he  has  his  remedy  against  them.  It  is  not  a  claim  against 
the  underwriters,  who,  in  either  case,  are  not  liable  for  it.  I 
am,  however,  inclined  to  think,  that  although  the  right  to 
freight  is  deemed  to  commence  from  the  loading  of  the  goods 
on  board,  it  is  a  defeasible  right,  depending  on  the  success 
of  the  voyage ;  and  that,  in  this  case,  no  part  of  the  iter 
being  performed,  to  any  beneficial  purpose,  no  freight  was 
earned,  whether  we  regard  the  distance  or  the  price  as  de- 
termining the  rule. 

Deciding  the  case  on  these  principles,  the  correctness  of 
the  judge's  charge  at  the  trial  is  not  material  to  be  farther 
considered.  It  was  more  favorable  to  the  plaintiff  than  the 
result  of  my  opinion,  and  the  jury  having  found  for  the  de- 
fendant, I  think  their  verdict  ought  not  to  be  disturbed. 

Kent,  J.  I  am  of  opinion  that  the  plaintiff  has  not  shown 
himself  entitled  to  a  total  loss,  or  facts  sufficient  to  disturb 
the  verdict.  He  must  show  that  he  was  prevented,  by  one 
of  the  perils  insured  against,  from  completing  his  contract 
for  carrying  the  cargo  from  New  York  to  the  Havanna. 
But  he  has  not  sufficiently  shown  this.  He  lost  the  freight 
of  the  voyage  more  by  his  own  negligence  or  folly,  than  by 
the  perils  of  the  sea.  The  brig  was  not  so  disabled  but  that, 
with  a  moderate  repair,  she  could  have  performed  the 
voyage.  The  plaintiff  "delayed  a  fortnight  before  he  [•98] 
sent  her  to  be  repaired.  She  was  then  repaired,  in  a 
fortnight,  for  44  pounds  and  11  shillings,  and  soon  procee- 
ded on  a  different  voyage. 

If  a  freighted  ship  becomes  disabled,  during  her  voyage^ 
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by  a  peril  insured  against,  the  master  has  his  option  of  tnro 
things  either  to  re&t,  in  a  reasonable  time,  or  to  hire  aaother 
ship  to  cany  the  goods;  nnd  if  ha  does  this,  or  if  the  shipper 
will  not  consent  to  it,  he  will  be  entitled  to  Ihe  whole  freight. 
If  he  does  neither,  he  can,  at  best,  recover  only  his  freight 
pro  rata,  of  the  owner  of  the  cai^.  This  was  a  point  set- 
tled in  the  case  of  Luke  v.  Lyde,  {2  Burr.  887,)  and  by  the 
authorities  tbere  cited. 

What  is  convenient  time  to  refit  must  depend  upon  the 
particular  voyage  to  be  performed,  and  the  lime  and  place 
of  the  accident.  No  definite  time  is  prescribed,  nor  does  the 
matter  appear  to  be  susceptible  of  any  definite  rule.  Under 
the  circumsrances  of  the  present  case,  I  cannot  undertake  to 
say  that  two  weeks  was  an  unreasonable  time,  and  that  the 
verdict  ought,  for  that  reason,  to  be  set  aside. 

If  the  plaiutifif  neglected  (o  refit,  in  order  to  entitle  himself 
to  full  freifiht,  against  the  shipper  of  the  goods,  he  ought  not 
to  recover  it  of  the  insurer.  The  vessel  might  have  earned 
the  freight,  notwithstanding  the  accident  at  the  Hook,  if  the 
plaintiff  had  made  use  of  due  diligence  in  repairing  her. 
The  Vfssel  was  refitted  at  asmall  expense,  and  in  a  condition 
to  go  to  sea  oa  another  voyage.  We  must  presume  she 
mii^hl  foave  gone  upon  the  voyage  insured,  with  the  same 
facility,  and  probably  with  much  greater  promptness.  If 
Ihe  plaintiff,  with  so  slight  an  injury  to  his  vessel,  and  after 
having  equipped  and  despatched  her  so  soon  on  another 
voyage,  could  recover  his  full  freight  in  this  cnse,  hie  vessel 
would  be  earning  the  freight  of  two  voyages,  tiearly  in  as 
short  a  lime  as  she  could  really  have  performed  one.  It 
would  be  a  temptation  to  infinite  abuse  and  fraud,  to  allow 
a  plaintiff,  under  such  circumstances,  to  recover  a 
[•99]  total  'freight  upon  his  policy.  It  would  be  allowing 
him  a  premium  for  his  negligence,  in  not  refitting,  and 
performing  the  voyage  insured.  It  appears  to  me  that  the 
same  peril,  and  to  ihesame  extent,  ought  to  exist,  to  authorize 
a  recovery  on  a  policy  on  freight  as  on  a  policy  on  the  ship ; 
and  that  before  the  insured  can  recover,  in  either  case,  as  for 
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a  total  loss,  the  ship  mu9t  be  rendered  unable  to  perform  the 
voyage.  A  slight  accident,  such  as  the  splitting  of  a  sail,  or 
loss  of  a  rudder,  soon  after  the  vessel  breaks  ground,  and 
'  "when  those  accidents  can  be  easily  and  speedily  repaired, 
would  not  authorize  a  demand  for  a  total  loss.  If,  in  a  like 
case,  he  could  not  recover  a  total  loss,  on  a  policy  on  the  ship, 
I  see  no  good  reason  why  there  should  be  a  recovery  for  a 
total  loss  of  freight.  It  would  involve  the  absurdity  of  as- 
suming, in  the  one  case,  that  the  voyage  was  lost  by  the 
peril,  and,  in  the  other  case,  that  it  was  not  lost.  If  the 
policy  had  been  upon  the  ship,  there  would  not  have  been 
a  pretence  for  a  total  loss ;  and  I  am  of  opinion  there  is  no 
ground  for  a  claim  of  total  loss  of  freight. 

I  have  put  out  of  view  the  condition  of  the  cargo,  or  any 
question  of  fraud,  that  may  have  been  suggested  in  respect 
to  it.  There  is  no  doubt  but  that  the  vessel  was  interrupted 
in  her  voyage,  and  that  the  accident  arose  without  any  fault 
to  be  imputed  to  the  master. 

The  person  who  lets  his  ship  to  hire,  is  not  thereby  an  in- 
surer of  the  cargo;  and  I  have,  therefore,  supposed  the  pres- 
ent question  not  to  be  influenced  by  any  considerations  re- 
sulting from  the  damage  to  the  cargo. 

The  next  question  is,  whether  the  plaintiff  is  not  entitled 
to  an  average  loss,  as  his  vessel  was  deprived,  by  a  peril  in- 
sured against,  of  the  opportunity  of  earning  freight,  at  least, 
for  a  few  days.      It  is  said  [Luke  v.   Lyde^)  that  a  plaintiff 
in  such  a  case,  is  not  obliged  to  refit,  to  entitle  himself  to  a 
ratable  freight  from  the  shippers.       If  so,  then  whatever 
freight  he  was  entitled  to  from  them,  we  are  to  intcnd- 
[*100]  he  has  received,  as  he  held  *the  lien  for  it  in  his  own 
hands.     With  respect  to  the  freight  for  the  residue  of 
the  voyage,  I  can  easily  perceive  that  a  plaintiff,  in  a  case 
like  the  the  present,  may  be  justly  entitled  to  the  indemnity, 
from  the  insurer,  for  the  loss  of  freight,  during  the  time  the 
vessel  was  necessarily  interrupted  in  the  voyage.      But  he 
cannot  justly  be  entitled  to  freight  beyond  that  particular 
time,  since  his  neglect  to  repair  and  proceed  in  the  voyage 
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when  repair  was  so  practicable,  ought  lo  be  deemed  a  waiver 
of  any  further  compensation. 

The  plaintiff's  claim,  upon  the  defendant,  for  ratable 
freight,  is  reduced,  therefore,  to  the  time  the  vessel  ceased  to 
earn  freight  by  reason  of  (he  peril ;  and  the  great  difficulty 
upon  this  point  is,  that  the  case  contains  no  just  and  accurate 
data,  by  which  this  average  freight  can  be  ascertained. 
From  this  omission  to  furnish  the  requisite  proof,  and  the 
neglect  to  repair  or  offer  to  go  on,  I  am,  upon  the  whole,  of 
opinion,  that  the  plainiifT  is  not  entitled  lo  his  motion  for  a 
new  trial. 

Lewis,  Ch,  J.  and  Livingston,  J.  were  of  the  same 
opinion. 

Thompson,  J.  not  having  heard  the  argument,  gave  no 
opinion. 

Judgment  for  the  defendant.(a)(6) 


[*101J    'Jackson,  ex   detn.    Jones  and  otheks,  against 
Brinckerroff. 

Bjr  the  oomman  Uw,  >  codts^biicb  of  taod  by  ■  prnoQ  Bgainil  whom  thera 
ii  an  idTsna  poiaenioa  at  lbs  lima,  to  a  Ihird  penon,  ia  void  ;  but  the  lilla 
«r  lbs  grtmtor  ii  uot  tberebjr  eitingiiiahad  ar  divMtsd  ;  nor  will  >Dch  con- 
veyanca  enan,  by  way  of  Ntoppel.  for  tbe  b«D«fit  at  (be  defenduit  in  poi- 

A  Kranfer  or  third  pMiaii  eanaot  «Tail  bioiMltoran  «atopp«l  by  a  mtre  wii- 

No  penoa  oaa  b«  technically  citopped  by  a  conrcyance  DDder  tbe  itatole  of 

This  was  an  action  of  ejectment,  brought  to  recover  500 

(a)  [Old  DOte.]  Sag  Gritaald  -r.  The  Nea  York  Innranec  Cimpant/,  (1 
JohDt.  Rep.  304,  and  S.  C.  3  Johni.  Hep.  321.) 

(i)  Ses  Sapra,  iiS,  3, 45,  45-1,  note  to  Abbott  v.  Stior ;  S  Pbillipa  on 
la*,  ed.  1840,  p.  349,  (t.  *iq. 
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acres  of  lot  No.  85.  in  the  town  of  Aurelius,  in  the  county  of 
Onondaga. 

On  the  trial,  the  plaintiff  gave  in  evidence  a  patent  for  the 
lot,  granted  to  Jacob  Jones,  a  soldier  in  the  New  York  line 
of  this  state,  and  proved,  that  the  said  Jacob  Jones  died  about 
14  years  since,  without  issue,  leaving  six  brothers  and  five 
sisters,  his  heirs  at  law ;  that  Phebe,  one  of  the  sisters,  mar* 
ried  Isaac  Smith,  who,  together  with  her  husband,  on  the 
10th  September,  1796,  conveyed,  or  executed  a  deed  purpor- 
ting to  convey,  one  sixth  part  of  the  lot  in  question  to  Peter 
Talman,  one  of  the  lessors ;  that  Margaret,  another  of  the 
sisters,  married  Thomas  Ellison,  who,  with  her  husband,  on 
the  10th  November,  1796,  in  like  manner,  conveyed  one 
sixth  part  of  the  same  lot  to  Talman;  that  the  defendant 
was  in  possession  of  the  premises,  and  had  been  so  from  the 
10th  June,  1795,  claiming  them  as  his  own. 

Upon  this  evidence,  the  defendant  moved  for  a  nonsuit,  on 
the  ground  that  the  deeds  to  Talman  were  executed  while 
the  defendant  was  in  possession,  holding  the  premises  ad- 
versely^ and,  were,  therefore,  illegal  and  void,  and  that  they 
operated  to  extinguish  the  claim  of  the  grantors,  and  would 
enure  to  the  benefit  of  the  defendant,  who  was  in  possession. 
This  ^motion  was  overruled  by  the  judge ;  and  the  defendant 
proved,  that  previous  to  the  execution  of  the  above-mention- 
ed deed,  from  Isaac  Smith  and  his  wife  to  Peter  Talman, 
the  same  Isaac  Smith  had  executed  another  deed  to  one 
Abraham  Jones,  releasing  to  him  all  his  right  and  ti- 
tle to  the  real  and  personal  estate  of  his  ♦brother-in-  [*102] 
law,  the  said  Jacob  Jones,  deceased.  Several  other 
deeds  were  also  read  in  evidence  on  the  part  of  the  defen- 
dant, of  which  it  is  unnecessary  to  take  notice,  as  they  did 
not  present  any  question  between  the  parties,  except  what 
arose  from  the  consideration,  that  the  defendant  claimed  to 
hold  the  premises  under  them,  and  under  the  deed  from  Isaac 
Smith,  last  mentioned,  by  all  of  which  he  derived  his  title 
from  the  same  source  as  the  plaintiff,  that  is,  from  the  heirs 
of  the  soldier  who  was  the  original  patentee. 
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The  plaiDtiff,  at  the  trial,  objected  to  the  introdiiclioD  of 
the  last-tnuntioned  deed  from  Smith  to  Jones,  because  it  had 
not  been  deposited  in  the  office  of  (he  clerk  of  the  county  of 
Albany,  pursuant  to  the  statute  of  the  8lh  January.  1794, 
and  was  therefore  void,  as  a^inst  P.  TalmaD,  the  subse- 
quent purchaser,  for  a  valuable  cousideraliou.  The  judge 
overruled  (his  objection,  on  the  ground  that  the  defendant 
was  in  possession  of  the  premises,  claiming  them  as  his  own, 
at  the  time  of  executing  the  deed  to  Talmau,  which  posses- 
■ion  was  sufficient  notice  (o  every  subsequent  purchaser,  and 
took  the  case  out  of  the  statute.  The  propriety  of  this  opin- 
ion  was  not  controverted  on  the  argument,  nor  made  a  ques* 
tion  in  the  cause.  The  judge,  at  the  trial,  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover  one  fourth  part  of 
the  premises,  and  they  found  a  verdict  accordingly. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Van  Veckteti,  for  the  defendant. 

Emott,  for  the  plainiiC 

Radcliff,  J.  The  question  litigated  between  the  parties, 
respects  the  validity  or  operation  of  the  deed  from 
[*i03]  Ellison  and  his  wife  to  Talman.  It  is  contended 'on 
the  principles  on  which  the  motion  for  a  nonsuit  was 
founded,  that  this  deed,  being  executed  while  the  defendant 
was  in  possession  of  the  premises,  claiming  ihem  in  his  own 
right,  was  not  only  illegal  and  void,  but  estops  Ellison  and 
his  wife  from  setting  up  their  title  against  any  person,  and 
extinguishes  it  forever. 

Admilling  that  the  possession  of  the  defendant  was  ad- 
verse to  the  title  of  the  plaintiff,  which,  upon  the  whole 
evidence,  I  think,  cannot  be  maintained,  still  the  doctrine  of 
estoppels  can  have  no  application  to  the  case.  Estoppels 
are  said  to  be  odious,  and  are  not  favored  in  iaw.(a)    (Co. 

(a)  LtitMtiT  T.  Rtiebalk,  4  Mantchnutti,  180,  Briigtnaltr  t.  Dart- 
nualh,  id.  373.  Etata  v.  Bartluileiaeui,  9  Picksriog,  530.  La  Joyce  r.  Par- 
M»u,  3  MiMoari,  539.    Upon  thi*  (ubject,  Mr.  SniUh  remirk*  id  hit  letrncd 
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Litt.  365.)  They  are  extended  only  to  certain  specific  cases, 
and  are  subject  to  precise  rules.  They  are  usually  distin- 
guished into  three  kinds ;  by  matter  of  record,  by  writing, 
and  in  pais,  (Co.  Litt.  862.)  Strangers  as  well  as  parties 
and  privies  may  generally  take  advantage  of  estoppels  by 
matter  of  record :  but,  I  believe,  in  no  instance,  can  strangers 
avail  themselves  of  an  estoppel  by  mere  writing,  or  in  pais* 
(Ck)m.  Dig.  80,  81.  Gilb.  Uses  and  Trusts,  100, 101.)  Regu- 
larly, an  estoppel  must  be  reciprocal  and  bind  both  parties ; 
and  it  is  upon  this  principle  of  reciprocity,  that  it  is  confined 

note  to  Trevivian  v.  Lawrence,  3  Smith's  Lead.  Gas.  511.  Contrary  to  the 
feelioff  which  seems  to  have  pervaded  the  courts  with  regard  to  other  classes 
of  estoppel,  their  iacHnation  appears  to  have  been  to  extend  the  list  of  estop- 
pels in  pais,  especially  ia  niercautiie  transactious,  where  men  are  obliged  to 
trust  much  to  appearances.  Thus,  it  has  often  been  laid  down,  that  the  ac- 
ceptor is  precluded  from  disputing  the  drawer's  ability,  or,  if  after  sight  of 
the  bill,  handwriting ;  the  indorsee  from  disputing  that  of  any  antecedent 
party  to  the  bill :  {Jenye  ▼.  FawUr,  Str.  946 ;  Lambert  v.  Paek^  Salk,  137, 
Ifc  Raym.  443  ;  Criehlow  t.  Parry,  3  Campb.  183 ;)  the  agent  from  question- 
ing the  title  of  his  principal  to  the  subject-matter  of  the  agency ;  {Goeling  y. 
Btmie,  7  Bingh.  339  ;  Holl  v.  Oriffiin,  10  Bingh.  346 ;  White  v.  BartUtt,  9 
Bingh.  378;  Kieranv,  Saunders,  6  A.  &  E.  515.)  And  see  the  general  rule 
laid  down  in  Piekard  ▼.  Seara,  6  A.  &  E.  475.  <•  The  rule  of  law  is  clear," 
said  Lord  Denman,  delivering  the  judgment  of  the  court  in  that  case,  "  that 
where  ene,  by  his  words  or  conduct,  wilfully  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief, 
so  as  to  alter  his  own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the  same  time." 
(See  the  above  principle  affirmed  in  Gregg  v.  WelU,  3  F.  &  Dav.  396,  9  A. 
<Si  £.  90  ;  Colee  v.  Bank  of  England,  10  A.  &  E.  439  ;  and  see  Sandye  v. 
Hodgeon,  3  P.  &  Dav.  433, 10  A.  dt  B.  473.) 

The  truth  is,  that  the  courts  have  been,  for  some  time,  favorable  to  the 
utility  of  the  doctrine  of  estoppel,  hostile  to  its  technicality.  Perceiving  how 
essential  it  is  to  the  quick  and  easy  transaction  of  business,  that  one  man 
ebonld  be  able  to  put  faith  in  the  conduct  and  representations  of  his  fellow,  they 
have  inclined  to  hold  such  conduct  and  such  representations  binding  in  cases 
where  a  mischief  or  injustice  would  be  caused  by  treating  their  effect  as  re- 
vocable. At  the  same  time,  they  have  been  unwilling  to  allow  men  to  be 
'  entrapped  by  formal  statements  and  admissions,  which  were  perhaps  looked 
upon  as  unimportant  when  made,  and  by  which  no  one  ever  was  deceived  or 
induced  to  alter  bis  position.  Such  estoppels  are  still,  as  formerly,  oonsid* 
ersd  odious. 


103  CASES  IN  THE  SVFREUE  COURT. 

Jackion  V.  BiiockhrroE 

in  its  Operation  to  parties  and  to  privies  in  blood,  or  estate 
only.  It  extends  no  farther,  in  any  case,  except  where  it  is 
created  by  matter  of  record.  In  the  present  instance,  there- 
fore, the  defendant  cannot  protect  himself  on  this  ground, 
for,  clearly,  he  is  neither  a  parly  to  the  deed  in  question,  nor 
a  privy  in  blood  or  estate.  Although  the  deed  from  £lIiaon 
and  his  wife  be  considered  illegal,  and  therefore  void,  it  does 
not  estop  them  as  against  the  preseut  defendant,  from  assert- 
ing their  previous  title. 

Neither  can  it  annihilate  nr  extinguish  that  title.  The 
general  maxim  is,  dormit  aliguando  jus,  moriturnun^am. 
However  they  may  be  coucluded  as  between  them  end  other 
parties,  tbeir  title  cannot  be  extinct,  and  must  prevail  against 
all  who  cannot  rebut  their  claim  by  a  technical  es* 
[*104]  toppel.  The  title  under  such  circumstances,  'there- 
fore, remains,  and  is  not  forfeited.  If  it  were,  the 
grantors  would  suSer  a  double  forfeiture ;  for  by  the  statute 
of  32  Hen.  VHI.  adopted  here,  against  buying  and  selling 
pretended  titles,  they  are  already  subjected  to  a  forfeiture  of 
(he  full  value  in  damages. 

On  another  ground,  I  think  this  defence  equally  untena- 
ble. The  conveyance  by  Ellison  and  his  wife  is  fotmded  on 
the  statute  of  uses,  and  I  conceive  it  to  be  a  principle  that  no 
party  is  technically  estopped  by  any  such  conveyance.  A 
conveyance  in  pursuance  of  that  statute  operates  upon  the 
actual  right  of  the  grantor  only.  It  transfers  that  right, 
whatever  it  may  be,  where  he  is  in  a  capacity  to  convey,  and 
it  extends  no  farther.  It  is  not  subject  to  all  the  rules,  built 
on  feudal  principles,  which  apply  to  conveyances  at  com- 
mon law.  Thus  it  is  held  not  to  work  any  discontinuance 
or  forfeiture,  as  conveyances  by  particular  tenants  in  certain 
cases  are  held  to  do;  and  from  the  principle  that  its  operation 
is  commensurate  with  the  actual  right  of  the  party,  and  is  gov- 
erned by  it,  I  think  it  follows  that  it  cannot  be  affected  by  the 
doctrine  of  estoppels.  It  was  accordingly  so  held,  at  an  early 
period,  by  Snunders,  J.    (Freem.  Rep.  475,  case  651.) 

On  these  general  grounds,  I  am  of  opinion  tliat  the  verdict 
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was  proper,  and  that  there  ought  to  be  judgment  for  the 
plaintiff. 

Kent,  J..  A  motion  was  made,  on  the  part  of  the  defen- 
dant, for  a  new  trial,  on  two  grounds : 

1st.  That  the  deeds  to  Talman  were  void,  in  respect  to 
him,  by  reason  of  an  adverse  possession  at  the  time. 

2d.  That  they  enure,  however,  by  way  of  extinguishment, 
and  in  favor  of  the  defendant  in  possession. 

1.  There  is  no  doubt  but  that  by  the  common  law,  (Co. 
Litt.  214.  a ;  Plowd.  88,)  a  conveyance  to  a  third  person,  of 
lands  held  adversely  at  the  time,  was  void,  as  an  act 

of  maintenance.  Before  a  person  could  convey  *lands  [*105J 
in  the  adverse  possession  of  another,  he  was  under 
the  necessity  of  reducing  his  right  into  possession  by  suit. 
This  rule  of  the  common  law  has  never  been  altered.  It  is 
the  law  stilly  and,  consequently,  the  deeds  to  Talman  trans- 
ferred no  right  to  him,  as  the  defendant  was,  at  the  time,  in 
possession,  claiming  the  lands  as  his  own.  The  right  of  the 
grantors  was  reduced  to  a  mere  right  of  entry  or  an  action. 

2.  The  second  question  is,  whether,  in  consequence  of 
those  conveyances,  the  right  of  Smith  and  Ellison,  and  cheir 
wives,  or  either  of  them,  was  extinguished  for  the  benefit  of 
the  defendant. 

I  am  satisfied,  upon  a  consideration  of  the  question,  that 
no  such  conclusion  results.  It  would  be  a  conclusion  rigor- 
ous and  highly  inconvenient  with  us,  considering  the  facility 
with  which  real  property  circulates,  and  the  distance  at  which 
it  is  often  placed  from  the  owner.  This  was  a  bona  Jide  sale 
on  the  part  of  the  heirs.  It  was  not  a  sale  of  a  pretended 
title,  as  a  matter  of  speculation,  but  of  a  valid  right.  If  the 
position  contended  for  by  the  defendant  was  correct,  there 
would  have  been  no  need  of  the  statute  punishment  for  sell- 
ing a  pretended  title,  which  inflicts  on  the  seller  a  forfeiture 
of  the  value  of  the  lands  sold.  This  doctrine  would  have 
been  equally  effectual,  by  forfeiting  the  land  to  the  possessor, 
instead  of  a  common  informer.  I  am  not  for  extending  the 
punishment  contained  in  the  act  against  buying  or  selling 
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pretended  titles,  beyond  its  express  provisions.  Although, 
in  judgment  of  law,  the  possession  of  land  may  be  notice  to 
the  owner,  yet  as  a  matter  of  fact,  it  is  very  probable,  con- 
sidering how  thinly  scattered  the  settlements  are  in  a  great 
part  of  the  country,  that  lands  may  be  sold  by  the  true  own- 
er, unconscious  of  any  adverse  possession.  In  the  case  of 
FUzherbert  v.  Fitzherbert^  (Cro.  Car.  484,)  one  point  moved 
was,  that  if  A.  after  a  disseisin,  and  not  knowing  of  it,  levy 
a  fine  to  a  stranger,  whether  that  fine  would  bar  his 
[*106]  right,  and  enure  to  *the  benefit  of  the  disseisor,  accor- 
ding to  the  doctrine  in  Buckler's  Case.  (2  Co.  66.  a.) 
The  court  gave  no  opinion,  but  two  of  the  judges,  feeling 
the  mischievous  consequence  of  the  doctrine,  agreed  that 
the  fine  should  not  enure  to  the  benefit  of  the  disseisor,  but 
to  the  use  of  the  conusor  himself;  for  otherwise,  a  disseisin 
being  secret,  may  be  the  cause  of  disinherison  of  any  one 
who  intends  to  levy  a  fine  for  his  own  benefit.  The  mis* 
chiefs  apprehended  at  that  time  in  England  would,  if  the  de- 
fendant's doctrine  be  good,  be  felt  here  with  increased  force, 
owing  to  the  peculiar  circumstances  of  our  country  which  I 
have  suggested.  It  would  become  a  serious  check  upon  the 
necessary  transfer  of  real  property,  or  would  lead  to  great 
fraud  and  injustice.  1  am  clearly,  therefore,  of  opinion,  that 
the  defendant  ought  to  take  nothing  by  his  motion. 

Livingston,  J.  and  Lewis,  Ch.  J.  were  of  the  same 
opinion. 

Thompson,  J.  not  having  heard  the  argument  of  the  cause, 
^ave  no  opinion. 

Motion  denied.(a)(6)(c) 

(a)  [Old  note  ]  In  Willianu  v.  Jackson,  ex  dem,  TibheU  and  others,  in 
the  court  of  errors,  (5  Johns.  Rep.  300,)  the  decision  in  the  above  cause  was 
recognized  and  sanctioned. 

(b)  See  auth.  cited  aupra,  103,  n.  (a), 

(e)  The  doctrine  that  parties  and  priTiet  alone  can  take  advantage  of  an 
estoppel  seems  to  be  recognized  withoat  contradiction.  (Lansing  v.  JIfonl- 
gonury,  2  Johnson,  382.  Wood  v.  Jackson,  8  Wendell,  9.  Miles  t.  MiUst 
8  Watts  &  Sergeant,  135.  Braintree  v.  Hingham,  17  Massacbosetts,  439. 
Worcester  t.  Greeni  2  Pickering,  425.    Sanger  t.   Felton,  I  Rawie,  141. 
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•Gilbert  against  The  Columbia  Turnpike    [*107] 

Company. 

Where  an  inqniaition  taken  under  the  aecond  aection  of  the  act,  amending^ 
the  act  to  estabikh  the  Colambia  Tornpike  Company,  pawed  March  28, 

t  1600,  (aesB.  23,)  omitted  to  etate  a  disagreement  between  the  owner  of  the 
lauds  mentioned,  and  the  company,  and  that  the  judge  who  appointed  the 
commissioners  was  not  interested,  &.C.,  it  was  held  defective  and  quashed. 

MThere  a  special  power  is  granted  by  statute  affecting  the  property  of  indi- 
▼idaals,  it  mast  be  atrietly  pursued ;  and  it  most  appear  on  the  face  of  the 
lings,  that  the  directiona  of  the  statute  hare  been  strictly  observed. 


This  was  an  application  by  R*  Gilbert,  to  set  aside  an  in- 
quisition fonnd  by  three  commissioners  appointed  under  the 
8d  section  of  the  act,  amending  the  act  establishing  the  Co- 
lumbia Turnpike  Company,  passed  28th  March,  1800.  It  is 
enacted  by  that  section,  that  in  case  of  disagreement  between 
the  company,  and  any  owners  of  lands,  over  which  the  turn- 
pike may  be  carried,  it  shall  be  lawful  for  the  president  and 
directors  to  apply  to  one  of  the  judges  or  assistant  justices  of 
the  court  of  common  pleas,  for  the  county  of  Columbia,  not 
interested  in  said  road,  who  is  required  to  appoint,  in 
writing,  three  commissioners,  being  freeholders  of  the  county, 

fi^^a  T.  SmitA,  7  Halated,  23.  Boiling  v,  Mayer,  3 'Rw6o\ph,S63.  Lang^ 
*ttm  ▼.  McKinneyf  2  Murphy,  369.)  And  although,  as  a  general  rule,  partiea 
and  privies  are  estopped  by  recitals  contained  in  a  deed  ;  (Jackwn  v.  Park- 
hurat,  9  Wendell,  209  :  Stewart  v.  Butler,  2  Serg.  &  Rawle,  381  ;  Crane  T. 
Jfema,  G  Petera,  598 ;  Carver  ▼.  Jaekton,  4  id.  I ;  1  U.  S.  Dig.  Suppt  tit. 
Estoppel,  II. ;  2  U.  8.  Dig.  same  tit.  I,  II. ;)  yet  where  it  appearv  in  that 
which  would  otherwise  work  the  estoppel,  that  the  act  or  deed  is  Toid,  tha 
party  is  not  estopped  from  showing  the  troth.  {Sinclair  v,  Jaekeon,  8  Cowen, 
S43.)  The  principal  case  illustrates  this  doctrine,  and  upon  the  same  prinoi- 
pie  a  warranty  contained  in  a  deed  void  for  champerty,  is  no  estoppel  to  the 
heirs  of  the  grantor.  (Kereheval  ▼.  Triplett,  1  A  K.  Marshall,  493.)  The 
whole  doctrine  of  estoppels  is  elegantly  and  elaborately  considered  in  the 
notes  to  Trevivian  ▼.  Lavorenee,  2  Smith's  Leading  Cas.  Hare  Sb  Wallace's 
•d.  487  et  eeq,,  and  511  et  eeq.,  and  the  authorities  there  cited.) 
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and  who  shall  not  be  inhabitants  of  any  of  the  towns  through 
which  the  said  road  shall  pass,  which  commissioners  shall 
name  a  day  for  meeting  on  the  said  lands  to  perform  the  duty 
required  of  them,  and  also  to  give  notice  to  the  owners  of 
their  appointment,  and  of  the  day  of  such  meeting,  being  at 
least  four  days  from  the  time  of  giving  such  notice,  &c.  and 
that  each  of  the  said  commissioners,  before  he  proceed  to 
execute  the  said  trust,  shall  take  an  oath  prescribed  by  the 
said  act,  and  shall  then  assess  the  damages,  and  make  an 
inquisition,  &c. 

The  proceedings  in  this  case  were  brought  before  the 
court  by  certiorari^  and  the  inquisition  taken  before  the 
three  commissioners,  recited  that  John  Tryon,  one  of  the 
judges  of  the  court  of  common  pleas  had,  by  writing,  under 
his  hand,  pursuant  to  the  said  act,  appointed  three  commis- 
sioners for  the  purposes  specified  in  the  act ;  that  they  were 
freeholders  of  the  said  county ;  that  they  had  appointed  a 
day  of  meeting  on  the  lands  in  question ;  that  notice  of  such 
meeting  was  given  to  the  owners,  at  least  four  days 
[*108J  before>  such  meeting ;  that  they  *had  taken  the  oath, 
as  prescribed  in  the  act,  and  viewed  the  premises,  and 
thereupon  they  proceeded  to  make  the  assessment  and  the 
inquisition  above  mentioned.  But  it  did  not  appear,  from 
any  part  of  the  proceedings,  that  there  was  any  disagreement 
between  the  company  and  the  owners  of  the  lands  mentioned, 
as  to  the  damages  sustained ;  or  that  the  judge,  who  appoint- 
ed the  commissioners,  was  not  interested  in  the  road ;  or 
that  the  commissioners,  so  appointed,  were  not  inhabitants 
of  any  of  the  towns  through  which  the  road  passed;  or 
that  the  commissioners  gave  notice  in  toriting  to  the  own- 
ers, of  the  time  and  place  of  meeting  to  assess  the  damages. 

On  these  objections,  amongst  others,  it  was  moved  to 
quash  the  inquisition. 

Champlin  and  Van  Vechten,  for  the  plaintiff. 

Spencer,  contra. 

Per  Curiam.    This  is  the  case  of  a  special  power  granted 
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by  Statute,  and  affecting  the  property  of  individuals,  which 
ought  to  be  strictly  pursued,  and  appear  to  be  pursued,  on 
the  face  of  the  proceedings.  (4  Burr.  2244.  Cowp.  26.  1 
Burr.  377.  7  Term  Rep.  363.)  This  is  an  established  rule, 
and  it  is  important  that  it  should  be  maintained ;  especially, 
in  cases  which  so  materially  interfere  with  private  rights. 
It  does  not  appear  that  any  disagreement  existed  between  the 
parties,  or,  that  in  consequence  of  any  disagreement,  the 
company  applied  to  a  judge,  both  of  which  were  requisite,  to 
authorize  the  appointment  of  commissioners.  The  disa- 
greement and  consequent  application,  were  the  foundation 
of  the  whole  proceedings,  and  without  them  the  judge  could 
have  no  jurisdiction  in  the  case.  As  they  do  not  appear,  we 
are  not  to  intend  they  existed.  The  judge,  in  the  case  be- 
fore us,  is  required  by  the  act,  to  have  no  interest  in 
the  road  ;  and  it  is  also  required,  that  the  *commis-  [*109] 
sioners  shall  not  be  inhabitants  of  any  of  the  towns 
through  which  the  road  shall  pass.  Neither  of  these  points, 
which  are  essential  to  an  impartial  result,  appear  to  have 
been  complied  with,  and  both  are  indispensable.  A  notice 
to  the  owners,  it  is  true,  is  alleged  to  have  been  given,  but 
it  is  not  stated  to  have  been  in  writing.  A  notice  in  legal 
proceedings,  means  a  written  notice,  and  we  think  the  act 
itself,  in  this  instance,  contemplates  such  a  notice.  In  cer- 
tain cases,  it  directs  the  notice  to  be  left  at  the  dwelling- 
house  of  the  party.    This  must  intend  a  written  notice. 

On  these  grounds,  without  determining  the  other  objec- 
tions, we  are  clearly  of  opinion  that  the  inquisition  ought  to 
be  set  aside. 

Motion  granted.(a) 

(a)  In  Rex  t.  Crohe,  (1  Cowper,  29,)  Lord  Manafield  says ;  "  This  is  a 
■peeial  aathority  delegated  by  act  of  parliament  to  particular  persoos,  to 
take  away  a  man*8  property  and  estate  against  his  will,  therefore  it  mast  be 
9irietly  panned,  and  mast  appear  to  be  so  upon  the  face  of  the  order."  In 
Ronkendorf  ▼.  Taflor'e  Usnee,  (4  Peters,  359,)  Mr.  Justice  M*Lean  ob- 
•enrse  that,  "  to  divest  an  individual  of  his  property,  every  substantial  requi- 
site of  the  law  must  be  shown  to  have  been  complied  with."  This  point  was 
Tory  foDy  considered  in  Sharp  t.  Speir,  (4  HiU,  76.) ;  Sharp  v.  Johnton,  (id. 


109  CASES  IN  THE  SUPREME  COURT. 

,  ■—..-■-  ■■  -■ —     ■■ 

Gilbert  ▼.  Colambia  Tnrnpike  Conaptny. 

—I        m  ^^^^m^i—i      I.    M  ■    I  —         I  I         I       11  11  ■!  ■  ■  I 

93,)  and  Striker  ▼.  KeUy,  (7  HUl,  9.)  See  WUliams  ▼.  PeyUm,  4  Wheaton* 
77 ;  Jackson  v.  Shepard,  7  Cowen,  68  ;  AtkinM  t.  JTcAfiiifi,  20  Wend.  241 ; 
Jackaon  y.  Eely,  7  id.  48 ;  People  y.  Mayor,  j-e,  of  New  York,  2  Htll,  9  ; 
Matter  of  Mount  Morrie  Square,  id.  14 ;  Kennedy  v.  Newman,  1  Sand  ford's 
Saperior  Court  Rep.  187 ;  Thatcher  y.  Powell,  6  Wheaton,  119.  Cowen 
and  Hill's  notes  to  1  Phil.  Ey.  1289,  et  seq.  Per  Cowen  J.  in  Waldron  T. 
MeComb,  I  Hill,  111,  114,  115.  Per  Bronson  J.  in  Bloom  y.  Burdiek,  id. 
130,  141,  142  ;  Van  Horne'o  leosee  ▼.  Dorrance,  2  Dallas,  316 ;  Rex  v.  Man- 
ning, 1  Burrows,  377 ;  Rex  y.  Mayor  of  Liverpool,  4  id.  2244.  In  Sharp 
T.  Speir,  cited  oupra,  Bronson,  J.  remarks  that  "  a  corporation  must  show 
a  i^nt,  either  in  terms  or  by  necessary  implication,  for  all  the  powers  which 
it  attempts  to  exercise ;  and  especially  most  this  be  done,  when  it  claims 
the  right,  by  taxing  or  otherwise,  to  divest  individuals  of  their  property  with- 
out their  consent.  In  Beaty  v.  Knowler,  (4  Peters,  152,)  which  was  the 
case  of  a  corporation  sale  of  lands  for  taxes,  Mr.  Justice  McLean  remarked, 
*  that  a  corporation  is  strictly  limited  to  the  exercise  of  those  pewers  which 
are  specially  conferred  upon  it  The  exercise  of  the  corporate  f^nehise, 
being  restrictive  of  individual  rights,  cannot  be  extended  beyond  the  letter 
and  spirit  of  the  act  of  incorporation.'  And  he  subsequently  adds :  *  The 
power  to  impose  a  tax  on  real  estate,  and  to  sell  it  where  there  is  a  failure  to 
pay  the  tax,  is  a  high  prerogative,  and  should  never  he  exercised  where  the 
right  is  donbtfal.'  The  jostice  of  the  remark  b  obvious.  Every  statute  de- 
rogatory to  the  rights  of  property,  or  that  takes  away  the  estate  of  a  citisen, 
ought  to  be  construed  strictly.  It  should  never  have  an  equitable  conslruc- 
tion."  And  again  at  p.  86, "  every  statute  authority,  in  derogation  of  the  com- 
mon law,  to  divest  the  title  of  one  and  transfer  it  to  another,  must  be  strictly 
panned,  or  the  title  will  not  pass.  This  is  a  mere  naked  power  in  the  cor- 
poration, and  its  due  execution  is  not  to  be  made  out  by  intendment ;  It  mnst 
be  proved.  It  is  not  a  case  for  presuming  that  public  officers  have  done 
their  duty,  hut  what  they  have  in  fact  done  must  be  shown.  The  recitals 
in  the  conveyance  are  not  evidence  against  the  owners  of  the  property,  but 
the  fact  recited  must  be  established  by  proofs  aliunde.  As  the  statute  has 
not  made  the  conveyance  prima  facie  evidence  of  the  regularity  of  the  pro- 
ceedings, the  fact  that  they  were  regular  must  be  proved,  and  the  oiiics  reebi 
on  the  purchaser.  He  must  show,  step  by  step,  that  every  thing  has  been 
done  which  the  statute  makes  essential  to  the  due  execution  of  the  power. 
It  matters  not  that  it  may  be  difficult  for  the  purchaser  to  comply  with  such 
a  rule.  It  is  his  business  to  collect  and  preserve  all  the  facts  and  muniments 
open  which  the  Talidity  of  his  title  depends." 
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Jackson,  ex  dem.  Gansevoort  and  others,  against  Lunn. 

A  tract. of  land  was  grantedi  by  letters  patent,  to  A.  in  1735,  which  was  sur- 
veyed and  laid  out  into  lots.  In  1736,  B  executed  leases  for  several  lots 
to  different  persons,  for  lives,  reserving  rent,  in  which  he  asserted  bis  claim 
to  the  whole  tract ;  and  exercised  various  acts  of  ownership,  until  his  death, 
in  1753,  and  his  heirs  also  gave  leases  of  some  of  the  lots,  in  1767,  and  his 
title  and  that  of  his  heirs,  continued  to  be  acknowledged  by  the  tenants, 
and  remained  undisputed,  until  after  the  year  1783.  In  an  action  of  eject- 
ment brought  by  the  heirs  of  B.  against  C,  who  had  been  in  poMeasion 
since  1772,  it  was  held  that  a  grant  from  the  original  patentees  to  B.  was 
to  be  presumed  ;  that  entry,  by  him,  into  part,  with  a  claim  to  the  whole, 
was  to  he  considered  as  an  entry  into  the  whole ;  and  that  the  entry  of  C. 
was  in  subordination  to  the  title  of  B. 

Patents  and  grants  are  in  a  variety  of  cases  to  be  presumed  even  within  the 
time  of  legal  memory  for  the  sake  of  quieting  an  ancient  possession.  Per 
Kent,  J. 

The  American  revolution  worked  no  forfeiture  of  previously  vested  rights  in 
lands.  Where  a  British  subject  died  seised  of  lands  in  this  state,  in  1753, 
leaving  daughters  in  England,  who  married^  British  subjects,  and  neither 
they,  nor  their  wives,  were  American  citizens  ;  it  was  held  that  the  hus- 
bands of  ihe  heiresses  might  be  joined  in  a  demise  with  their  wives,  in  or- 
der to  maintain  an  action  of  ejectment ;  and  that  even  if  the  marriages 
ware  subsequent  to  the  American  revolution,  such  marriages  with  aliens 
would  not  impair  the  rights  of  the  wives,  nor  prevent  the  full  enjoyment 
of  the  property,  according  to  the  laws  of  the  marriage  state  ;  especially, 
after  the  provision  contained  in  the  ninth  article  of  the  treaty  of  amity  and 
commerce  with  Great  Britain,  of  the  9th  November,  1794. 

The  court  will  not  intend  a  disability.  It  lays  with  the  party  interested  to 
show  it    Per  Kent,  J. 

Though  in  case  of  a  purchaBe,  the  law  will  recognixe  the  title  of  an  alien  in 
lands,  until  office  found  ;  yet  in  case  of  a  descent,  the  law  takes  no  notice 
of  an  alien  heir,  on  whom,  therefore,  the  inheritance  is  not  cast.  But 
where  the  title  to  land  in  this  state  was  acquired  by  a  British  subject,  prior 
to  the  American  revolution,  it  seems,  U|at  the  right  of  such  British  sub- 
ject to  transmit  the  same,  by  descant,  to  an  heir,  in  esse,  at  the  time  of  the 
revolution,  continued  unaltered  and  unimpaired  ;  the  case  of  a  revolution 
or  division  of  an  empire,  being  an  exception  to  the  general  rule  of  law  on 
this  subject.    The  objection  of  alienism  is  not  to  be  favored. 

This  was  an  action  of  ejectment  for  lands  in  Montgo- 
mery county.     The  cause  was  tried,  before  Kent,  J.  at 
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[*110J  'the  MoDigomery  circuit,  in  June,  1801.  On  the 
29th  August,  1735,  letters  patent  were  granted  to 
Charles  Williams,  John  Wallis,  Thomas  Cooper,  Thomas 
Cockerill,  Peter  Bard,  William  Cosby,  and  B.  Bard,  for 
14,000  acres  of  land,  including  the  premises  in  question  ;  and 
the  latid  was  soon  after  surveyed  and  laid  out  into  lots.  In 
1736,  Sir  Peter  Warren  executed  eleven  leases,  for  lots,  par- 
cel of  the  tract,  to  different  persons,  for  lives,  reserving  rent ; 
and  the  lessees  entered  and  enjoyed  the  demised  premises. 
In  the  leases  Sir  Peter  Warren  asserted  his  claim  to  the 
whole  tract.  In  1737  and  1742,  Sir  Peter  Warren  paid  the 
quitrent  for  the  whole  lands.  He  died  in  1752,  leaving  three 
daughters,  one  of  whom,  Ann,  married  Lord  Southampton, 
and  Charlotte,  another,  married  Lord  Abingdon,  and  Susan- 
nah, the  third,  married  General  Skinner,  and  died  in  the 
autumn  of  1776,  leaving  an  infant  daughter,  who  afterwards 
married  Lord  Gage.  In  1767,  Oliver  Delancey,  an  attorney 
for  the  three  daughters  and  coheiresses,  executed  two  other 
leasea,  for  two  other  Itfs,  to  other  settlers,  for  twenty-one 
years,  reserving  rent.  The  coheiresses  and  their  husbands 
have  been,  from  their  birth,  and  still  are,  British  subjects, 
and  not  American  citizens.  There  were,  at  the  commence- 
ment of  the  American  war,  about  100  settlers  on  the  lauds, 
who,  after  entry,  had  agreed  with  the  agent  of  the  coheiress- 
es for  leases,  and  at  least  two  thirds  of  the  lands  have  since 
been,  and  are  now,  held  under  title  from  the  coheiresses. 
'Until  some  time  since  the  American  war,  the  settlers  on  the 
lands  generally  acknowledged  the  title  in  the  coheiresses  of 
Sir  Peter  IVarren  ;  and  it  was  not  disputed  by  any  of  them 
until  some  time  after  the  late  war,  and  prior  to  the  com- 
mencement of  the  present  suit. 

The  defendant  proved  that  he  had  been  in  possession  of 

the  premises  for  twenty-nine  years.    The  demises  in  the 

declaration  of  each  husband  and  wife  were  joint  demises. 

The  jury,  under  the  direction  of  the  judge,  found 

['111]  *a  verdict  for  the  plaintiff.    A  case  was  reserved  for 
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the  opinion  of  the  court,  which,  it  was  agreed,  either  party 
might  turn  into  a  special  verdict. 

Van  Veckten^  for  the  plaintiff. 

Cadf  and  GM^  contra. 

Radcliff,  J.  The  objections  made  at  the  trial,  and 
raised  by  the  defendant,  on  the  argument,  are, 

1.  That  if  any  title  was  shown  by  the  plaintiff,  it  was 
proved  to  exist  in  such  of  the  lessors  only  as  were  British 
subjects,  and  therefore  aliens,  and  incapable  of  recovering  or 
holding  any  real  property  in  this  state. 

2.  That  the  patent  to  Charles  Williams  and  others,  pro- 
duced by  the  plaintiff  himself,  showed  the  right,  if  any  exis- 
ted, to  be  vested  in  persons  from  whom  the  plaintiff  had  not 
deduced  any  title. 

3.  That  admitting  these  objections  to  be  removed,  there 
was  not  sufficient  evidence  of  possession  in  Sir  P.  Warren 
and  his  representatives,  to  support  the  plaintiff's  title  to  re- 
cover. 

The  objection,  founded  on  the  alienism  of  all  the  lessors 
except  one,  we  have,  in  effect,  overruled  in  the  case  of  Kelly 
T*  Harrison,  (2  Johns.  Cases,  29.)  In  that  case,  we  adopted 
the  general  principle,  that  a  dismemberment  of  empire  oughti 
in  no  instance,  to  affect  the  previous  rights  of  individuals, 
with  regard  to  property.  This  principle  alone  would  be 
sufficient  to  protect  the  rights  of  the  lessors,  who  were  Brit- 
ish subjects,  which  were  acquired  at  the  period  of  the  rev- 
olution. But  their  rights,  I  think,  are  also  confirmed  by  the 
treaty  of  1794,  the  9tb  article  of  which  provides,  that  the 
subjects  and  citizens  of  both  nations,  who  hold  lands  in  the 
territories  of  the  other,  shall  continue  to  hold  them  accor- 
ding to  the  nature  of  their  estates  and  titles  therein,  and 
may  grant,  sell  and  devise  the  same,  as  if  they  were 
natives ;  and  that  ^neither  they  nor  tlieir  heirs  ox  as-  [*112] 
signs  shall,  so  far  as  may  respect  the  said  lands,  and 
the  legal  remedies  incident  thereto,  be  regarded  as  aliens. 
This  treaty  proceeds  on  the  general  principle  already  stated, 
for  it  contemplates  the  subjects  and  citizens  of  both  countries, 
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as  actually  holding  lands  in  the  other,  and  it  declares  that, 
in  this  respect,  they  shall  be  regarded  as  nativeS|  and  not  as 
aliens. 

If  before  this  treaty,  there  was  room  for  doubt  whether 
such  titles  could  be  transmitted  by  descent,  as  well  as  by 
purchase,  that  doubt  must  be  removed,  for  it  provides  that 
neither  the  persons  so  holding,  nor  their  heirs  or  assigns 
shall,  in  that  respect,  be  treated  as  aliens.  This  provision 
being  produced  by  the  actual  state  of  things,  resulting  from 
the  political  separation  of  the  two  countries,  and  intended  to 
confirm  or  restore  the  rights  of  individuals,  as  they  previous- 
ly existed,  ought  to  receive  a  liberal  construction,  and  be  ex- 
tended to  all  persons  actually  holding  lands,  or  who,  if  the 
revolution  had  never  happened,  would  be  entitled  to  hold 
them,  by  descent  or  otherwise.  With  this  interpretation,  the 
death  of  General  Skinner  and  his  wife,  although  stated  to  be 
in  the  fall  of  1776,  subsequent  to  the  declaration  of  indepen- 
dence, could  not  deprive  their  infant  daughter  from  inher- 
iting the  lands  in  question. 

On  the  general  question  of  alienism,  it  may  be  proper 
farther  to  state,  that  independent  of  the  rights  of  the  lessor^ 
as  derived  from  the  former  connection  between  this  country 
and  Great  Britain,  I  think  the  objection  is  not  well  taken,  as 
it  relates  to  those  who  acquired  their  title  in  any  other  man- 
ner  than  by  descent.  With  respect  to  aliens  in  general,  1  ap- 
prehend it  is  not  true  that  they  cannot  purchase  or  hold 
lands,  under  any  circumstances.  On  the  contrary,  it  appears 
to  have  been  settled  from  the  time  of  Lord  Coke,  that  an 
alien  may  take  by  purchase,  and  even  maintain  an  action  for 
land,  if  the  crown,  in  England,  or  the  people  here,  do 
[*I13]  not  interfere.  (6  Co.  63.  *1  Bac.  new  edit.  133, 134. 
Pow.  on  Dev.  317.    7  Term  Rep.  398.  Per  Grose,  J.) 

A  purchase  by  an  alien  is  not  regarded  as  an  offence 
which  necessarily  creates  a  forfeiture,  but  the  government 
may^  on  principles  of  policy,  interfere  and  deprive  him  of  his 
title.  In  the  meantime,  the  estate  is  deemed  to  be  vested  in 
the  alien,  to  every  purpose,  until  office  founds  or  until  his 
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death,  in  which  case,  as  he  can  have  no  heirs,  and  the  title 
cannot  descend,  it  immediately  reverts  to  the  people,  with- 
out office.  This  doctrine  1  consider  as  also  recognized  by 
the  court  of  errors,  at  their  last  session,  in  the  case  of  Hart 
V.  Johnson^  {post^  322,)  as  well  as  by  the  English  authori* 
ties.  It  follows,  that  the  lessors,  as  aliens  merely,  would  be 
entitled  to  recover,  notwithstanding  this  objection,  except 
Lord  Gage  and  his  wife,  who  claim  by  a  descent  cast  subse* 
quent  to  the  declaration  of  independence,  and  their  rights  I 
consider  to  be  protected  by  the  provision  in  the  treaty.  The 
defence  founded  on  the  alienism  of  the  lessors  is,  therefore, 
untenable ;  and  I  cannot  perceive,  as  has  been  suggested, 
that  this  opinion  at  all  interferes  with  the  decision  in  Kelly 
V.  Harrison.  In  that  case,  no  right  had  attached  or  was 
vested  in  the  demandant,  at  the  period  of  the  revolution,  nor 
did  this  provision  in  the  treaty  in  any  manner  apply. 

The  other  objections  may  be  considered  in  one  view.  It  is 
no  doubt  true,  that  a  plaintiff  in  this  action  must  prevail  by 
the  strength  of  his  own  title  and  if  a  legal  title  be  shown  to 
exist  in  another,  he  must  be  defeated  of  his  recoverv.  But 
such  an  outstanding  title  must  be  a  continuing  or  subsisting 
title.  It  is  not  sufficient  to  show  that  at  any  distance  of 
time,  it  was  vested  in  another.  If  that  were  sufficient,  it 
would  be  in  the  power  of  a  defendant  in  ejectment,  on  most 
occasions,  to  hunt  up  the  original  grant  or  patent,  compre* 
bending  the  premises  in  controversy,  and  oblige  a  plaintiff 
to  deduce  a  chain  of  paper  title  from  thence.  This  would 
be  attended  with  infinite  inconvenience,  and  ought 
not  to  be  required  *where  other  evidence  can  be  sup-  [*114] 
plied.  The  plaintiff  in  this  case  produced  the  patent, 
and  professed  to  claim  under  it,  although  he  could  not  show 
a  paper  title  derived  from  it.  It  issued  in  1735,  and  the  very 
next  year,  in  1736,  it  appears  that  Sir  Peter  Warren  claimed 
the  precise  tract,  thereby  granted,  and  accordingly  executed 
eleven  leases,  for  life,  for  different  parcels  of  the  tract,  to  dif- 
ferent tenants,  who  took  possession,  and  held  under  him. 
In  1737,  and  again  in  1742,  he  paid  the  quitrents  for  the 
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whole  tract.  In  1762  he  died ;  and,  in  1767,  his  representa* 
lives,  the  coheiresses  above  mentioned,  executed  two  other 
leases  for  21  years,  for  other  lots  of  the  same  tract.  At  the 
commencement  of  the  revolution,  there  were  100  settlers, 
who  had  all  agreed  to  take  leases  under  them.  Until  a  few 
years  ago,  the  settlers  generally  acknowledged  their  title, 
which  was  not  disputed,  till  some  time  after  the  late  war. 
During  all  this  period,  neither  tlie  original  patentees,  nor 
any  other  person,  appeared  to  claim  title  under  the  patent,  in 
opposition  to  Sir  Peter  Warren  or  his  representatives,  nor 
does  the  defendant  set  up  a  title  under  that  patent  Under 
those  circumstances,  and  especially,  considering  that  Sir 
Peter  Warren,  within  one  year  after  granting  the  patent, 
exercised  ownership  by  placing  tenants  on  the  tract,  and 
that  he  and  his  representatives  have  continued,  at  different 
periods,  to  do  the  same,  without  interruption,  and  that  their 
title  was  not  till  lately  disputed,  1  think  it  a  fair  and  well 
founded  inference,  that  their  title  is  derived  from  the  same 
patent  and  is  not  in  hostility  to  it,  and  that  a  deed  from  the 
patentees  to  Sir  Peter  Warren  may  with  propriety  be  pre* 
sumed.  From  the  first  acts  of  ownership  exercised  by  him, 
till  tne  commencement  of  the  late  war,  was  a  period  of  about 
40  years,  and  grants  have  been  presumed  within  a  less  peri- 
od. (3  Term  Rep.  165.  12  Co.  5.  Bull.  74  Cowp.  216, 
217.) 
The  possessions  under  Sir  Peter  Warren  and  bis  r»> 

presentatives,  ought,  therefore,  not  to  be  considered 
[*116]  as  ^founded  on  a  naked  entry  without  right,  but  in 

affirmance  and  support  of  a  title  derived  from  the 
original  patentees.  Viewed  in  this  light,  the  possessions  so 
taken  must  be  construed  to  have  reference  to  the  entire  con- 
tract, and  the  plaintiff  is  entitled  to  the  effect  of  those  pos- 
sessions in  relation  to  the  whole.  This  brings  the  present 
case  within  the  principle  of  the  decision,  in  the  case  of  the 
proprietors  of  the  Manor  of  Livingston  {Jackson  ex  dem. 
Livingston^  v.  SchtUt^  see  post,  p.  118,)  against  their 
tenants,  in  which  similar  proof  of  possession  was  admitted 
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as  equivalent  to  an  actaal  possession  of  the  whole,  in  order 
to  support  a  plaintiff's  title  in  ejectment. 

From  the  situation  of  the  tract,  in  the  present  case,  it  did 
not  admit  of  any  other  kind  of  possession.  It  was,  in  its 
native  and  uncultivated  state,  susceptible  only  of  a  gradual 
and  progressive  settlement.  The  possessions  were  from  time 
to  time  taken,  accordingly,  and  these  possessions,  accom- 
panied with  title,  ought  to  be  effectual  in  relation  to  the  whole, 
and,  prima  fade^  sufficient  to  entitle  the  plaintiff  to  recover 
in  this  action.  The  evidence  in  support  of  these  possessions 
was,  therefore,  properly  admitted. 

The  possession  on  the  part  of  the  defendant,  it  it  be  of 
sufficient  duration  to  create  a  bar  under  the  statute  of  limi- 
tations, cannot  be  considered  as  originally  held  adversely  to 
the  plaintiff's  title,  for  it  is  stated  that  at  the  commencement 
of  the  war,  there  were  about  100  settlers  on  that  tract,  who 
had  agreed  to  take  leases  from  the  lessors  of  the  plaintiff; 
that  until  a  few  years  ago  the  settlers  generally  acknow- 
ledged their  title,  and  that  such  title  was  not  disputed  till 
some  time  after  the  war.  Upon  this  evidence,  there  is  no 
ground  to  suppose  that  any  of  the  possessions  previous  to 
the  war,  were  held  adversely  to  the  title  of  the  lessors,  and, 
of  course,  the  statute  of  limitations  cannot  apply. 

I  have  intentionally  laid  out  of  view  the  propriety  of  ad- 
mitting or  rejecting  the  indenture  which  was  offered 
*in  evidence,  on  the  part  of  the  plaintiff,  because  I    [*116] 
think  it  unimportant  to  the  decision  of  the  cause. 

Upon  the  whole,  I  am  of  opinion,  that  the  alienism  of  the 
lessors  of  the  plaintiff  does  not  oppose  a  bar  to  their  recovery ; 
that  the  evidence  of  possession  on  their  part  was  proper,  and 
prima  faeiej  sufficient  to  put  the  defendant  on  his  defence, 
and  that,  therefore,  judgment  ought  to  be  rendered  for  the 
plaintiff. 

Kent,  J.  Two  questions  arise  in  this  case ;  1.  Whether 
the  lessors  of  the  plaintiff  have  shown  a  sufficient  title  to  re- 
cover, supposing  no  disability  of  alienism  to  exist ;  2.  If 
they  have,  then,  whether  the  objection  that  they  are  aliens 
iEf  in  this  case,  sufficient  to  prevent  a  recovery. 
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1.  My  opinion  on  the  first  point  is,  that  there  was  evi- 
dence sufficient  to  authorize  a  recovery ;  and  that  the  jury 
were  to  presume  a  grant  from  the  original  patentees  to  Sir 
Peter  Warren.  The  patent  was  granted  in  1735,  and  the 
tract  immediately  surveyed  and  laid  out  into  lots.  The 
very  next  year,  Sir  Peter  Warren  asserted  his  claim,  in  the 
most  explicit  and  formal  manner,  to  the  whole  tract,  and 
took  possession  of  it,  by  executing  eleven  leases^  for  difierent 
lots,  to  different  persons,  for  lives,  with  a  reservation  of  rent, 
and  by  putting  the  lessees  into  the  enjoyment  of  the  demised 
premises.  These  acts  of  ownership,  accompanied  with  a 
claim  of  right  to  the  whole,  may  well  be  considered  as  an 
entry  into  the  whole.  If  Sir  Peter  Warren  had,  at  the  time, 
as  he  declared,  a  title  to  the  whole  tract,  one  action  would 
have  been  sufficient  to  have  recovered  the  whole  against  the 
patentees,  in  whom  the  joint  possession  of  the  whole,  at  the 
time  of  bis  entry,  is  to  be  considered.  To  support  his  claim, 
as  against  them,  one  action  would  have  been  sufficient,  and, 
consequently,  there  could  have  been  no  necessity  of  divers 
entries.    The  doctrine  of  several  entries  exists,  where  there 

are  several  tenants  of  the  freehold,  or  the  lands  lie  in 
[*117]    several  counties,  so  as  to  require  distinct  ^actions. 

(Co.  Litt.  252.  b.)  Where  one  aciion  would  give 
effect  to  a  claim,  one  entry  in  pursuance  of  such  claim,  will 
be  coextensive  with  the  claim.  Thus  where  the  possession 
is  in  no  one,  but  the  freehold  in  law  is  cast  on  the  heir,  an 
entry  by  him  into  part,  is  an  entry  into  the  whole.  (Co. 
Litt.  15.  b.) 

Sir  Peter  Warren  having,  therefore,  in  the  year  1736,  ta* 
ken  possession  of  the  whole  tract,  under  a  claim  of  title,  he 
continued  in  possession  to  the  time  of  his  death,  and  con* 
tinned  to  exercise  acts  of  ownership ;  for  we  find  him,  in 
1737,  and  1742,  paying  the  quitrent  of  the  lands.  He  died 
in  possession,  in  the  year  1752,  by  which  the  descent  was 
cast  upon  his  heirs,  being  his  three  daughters.  These  heirs, 
in  the  year  1767,  exercised  particular  acts  of  ownership  over 
the  tract,  by  leasing  two  other  lots  for  twenty-one  years,  with 
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a  reservation  of  rent ;  and  at  the  time  of  the  commencement 
of  the  American  war,  we  find  about  100  settlers  on  the  land, 
acknowledging  the  title  of  the  heirs ;  and  that  title  was  gen- 
erally acknowledged,  by  the  settlers,  and  not  disputed  by 
any  of  them,  until  some  time  after  the  peace  of  1783  ;  and, 
at  least,  two-third  parts  of  the  whole  tract  are  held  under  the 
title  of  the  heirs.  Here,  then,  we  find  the  claim  of  Sir  Pe- 
ter Warren  uniformly  asserted  and  admitted,  from  the  year 
1736,  till  after  the  year  1783,  or  a  period  of  near  fifty  years. 
The  defendant  came  into  possession  of  the  premises,  about 
thirty-five  years  after  the  first  entry  by  Sir  Peter  Warren, 
and  it  is  necessarily  to  be  inferred  from  the  case,  that  be  en* 
tered  in  subordination  to  his  claim ;  since  it  is  stated  that 
that  claim  was  not  disputed,  and,  consequently,  admitted  by 
all  the  settlers,  until  many  years  aAer  the  entry  of  the  de- 
fendant. 

From  all  these  facts,  I  think  a  deed  from  the  original  pat- 
entees to  Sir  Peter  Warren  was  to  be  presumed. 

Patents  and  grants  are,  in  a  variety  of  cases,  to  be  presumed, 
even  within  the  time  of  legal  memory,  for  the  sake  of 
quieting  an  ancient  possession.  This  is  a  rule  of  *law,  [*118] 
repeatedly  admitted  and  sanctioned  by  the  courts, 
from  the  case  of  Bedle  v.  Beard,  (12  Co.  5,)  down  to  this 
day.  (Cowp.  102,  HI,  216,  217.  3  Term  Rep.  157,  168, 
159.  Bull.  N.  P.  74.)  In  the  case  of  Keytner  v.  Summers^ 
J.  Yates  directed  a  jury  to  presume  a  grant,  from  a  posses- 
sion of  nearly  30  years,  and  this  case  has  received  the  sub- 
sequent sanction  of  Lord  Kenyon.  The  present  is  a  much 
stronger  case.  There  was  a  possession  of  35  years,  and  a 
descent  cast,  in  the  mean  time,  and  the  defendant  then  enter- 
ed, not  in  hostility,  but  in  obedience,  to  that  right,  and  ac- 
quiesced in  it,  for  a  number  of  years  thereafter;  and  even 
now,  sets  up  no  title  of  his  own,  independent  of  his  posses- 
sion. 

The  case  of  Jfickson^  ex  dem,  Livingston  v.  Schutij 
which  was  decided  in  this  court  in  the  year  1796,  is  a  case 
in  point.     It  was  an  ejectment  for  lands,  within  the  Manor 
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of  Livingston,  and  the  plaintiff  rested  his  title  entirely  on  his 
possession.  The  evidence  was,  that  the  Manor  of  Living- 
ston was  a  place  long  known  and  established  by  law,  that 
the  grandfather  of  the  lessor  of  the  plaintiff  was  in  posses- 
sion of  the  manor,  as  early  as  1737,  and  continued  so  until 
his  death,  in  1750.  That  his  son  and  heir  succeeded  him 
in  the  possession,  and  retained  it  during  his  life,  and  that  the 
lessor  of  the  plaintiff  held  the  premises  under  a  devise  from 
him.  That  the  grandfather  and  father  of  the  lessor  were  re- 
puted to  be  in  possession  of  the  whole  manor,  and  claimed  the 
same  as  their  right,  and  exercised  acts  of  ownership  in  every 
part,  and  made  coal  in  the  woods,  all  around  the  premises. 
That  a  great  number  of  people  lived  dispersed,  throughout  the 
manor,  under  leases  from  those  ancestors.  That  the  premi- 
ses lay  within  the  reputed  bounds  of  the  manor,  and  had  not 
been  occupied,  for  above  eight  years.  To  this  evidence  the 
defendant  demurred,  and  contended  in  this  court,  that  there 
was  no  evidence  of  actual  possession  in  the  plaintiff ;   that 

where  possession  is  relied  on,  it  ought  to  be  an  act- 
[*119]    ual  one,  and  not  one  merely  ^constructive ;  and  that 

possessions  in  different  parts  of  the  manor,  will  not 
extend  to  a  possession  of  the  contiguous  lands,  when  no  grant 
of  any  part  of  the  lands  is  shown.  The  counsel  for  the 
plaintiff  contended,  that  ancient  and  continued  possession  is 
favored  in  law,  as  evidence  of  right,  and  that  it  is  not  to  be 
presumed,  that  the  rightful  owner  of  property  would  be  so 
far  forgetful  of  his  interest  as  to  leave  it  for  half  a  century  to 
be  enjoyed  by  others.  That  the  evidence  would  have  war- 
ranted the  jury  to  conclude  that  the  plaintiff  was  in  posses- 
sion of  the  premises ;  that  possession  may  be  shown,  not 
merely  by  a  visible  fence,  but  by  acts  of  ownership  applica- 
ble to  the  nature  of  the  property,  and  that  it  was  not  requi- 
site to  show  the  print  of  the  axe  or  plough  in  every  part  of 
a  tract  of  land,  to  constitute  a  possession  of  it.  Of  this 
opinion  were  the  court,  and  gave  judgment  for  the  plaintiff 
which  was,  afterwards,  in  February,  1797,  unanimously 
affirmed  in  the  court  of  errors. 
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I  am  satisfied  that  the  plaintiff  ought  to  recover,  unless, 
the  objection  of  the  alienism  of  the  the  lessors  is  sufficient 
to  prevent  it,  and  this  brings  me  to  consider  the  second 
question. 

2.  The  titles  of  two  of  the  lessors,  viz.  the  wife  of  Lord 
Southampton,  and  of  Lord  Abingdon,  were  vested  rights  at  the 
time  of  our  revolution,  and  come  within  the  decision  of  this 
court,  in  the  case  of  Kelly  v.  Harrisnfi,  (Vol.  2,  p.  29.)  in 
which  it  was  resolved,  that  the  revolution  worked  no  for- 
feiture of  a  previously  vested  right.  Nor  were  their  hus- 
bands incapacitated  to  join  with  them,  in  a  demise  of  the 
premises.  In  the  first  place,  it  is  not  stated  in  the  case  when 
they  were  married,  and  we  are  not  to  intend  they  were  mar- 
ried subsequent  to  the  revolution,  if  that  intendment  would 
thereby  create  a  disability.  It  lay  with  the  party  interested  in 
such  disability  to  show  it.  The  court  are  not  to  help  a  party  in 
creating,  by  mere  intendment,  a  disability  to  defeat  a  title. 
But  if  it  were  to  be  admitted,  that  the  two  marriages 
[*120]  in  question  •were  subsequent  to  the  asrnof  our  inde- 
pendence, it  would  not  avail  the  defendant.  The 
two  daughters  of  Sir  P.  Warren  having  vested  rights  prior  to 
the  war,  those  rights  were  not  to  be  impaired,  in  consequence 
of  the  separation  of  the  two  countries.  They  are  to  exist  in 
equal  energy,  as  if  the  separation  had  not  taken  place,  and, 
consequently,  the  marriages  of  the  heirs  with  aliens  would 
not  prevent  their  full  enjoyment  of  the  property,  according 
to  the  laws  of  the  marriage  state.  And,  if  any  doubt  had 
otherwise  existed,  respecting  the  rights  of  the  wives  of 
Lords  Southampton  and  Abingdon,  it  would  be  removed  by 
the  9th  article  of  the  treaty  of  amity  and  commerce  with 
Great  Britain,  (Laws  of  United  States,  vol.  2,  p.  476,)  by 
which  it  is  declared,  <' that  British  subjects  who  now  hold 
lands  in  the  United  States  shall  continue  to  hold  them,  ac- 
cording to  the  nature  and  tenure  of  their  respective  estates, 
and  titles  therein,  and  may  grant,  sell  or  devise  the  sa.me,  in 
like  manner  as  if  they  were  natives ;  and  that  neither  they, 

Vol.  hi.  20 
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nor  their  heirs  or  assigns  shall,  so  far  as  may  respect  the  said 
lands,  and  the  legal  remedies  incident  thereto,  be  regarded 
as  aliens."  This  provision  thus  removes  all  objection  to  the 
title  of  those  lessors,  or  to  their  remedy  founded  on  the  joint 
demise  of  them  and  their  husbands,  so  far  as  their  alienism 
is  the  cause  of  the  objection. 

The  title  of  the  wife  of  Lord  Gage,  which  accrued  sub* 
sequent  to  the  declaration  of  independence,  is  not  so  easily 
cleared  from  this  objection.  The  court  cannot  avoid  taking 
notice  of  the  alienism  of  an  heir,  if  the  same  be  shown  to 
them.  The  alienism  of  a  demandant  may  be  pleaded.  (Cal- 
vin^s  Case^  7  Co.  K  16.  a.) 

In  the  case  of  Jackson,  ex  dem.  Culverhouse,  v.  Beach, 
(2  Johns.  Cases,  399,)  this  court  decided,  that  the  title  of  an 
alien  was  to  be  recognized  until  office  found.    But  that  was 
the  case  of  a  purchase,  and  there  is  an  essential  distinction 
between  the  cases  of  an  alien  acquiring  by  purchase,  and  by 
operation  of  law.    (Co.  Litt.  2.  b.  and  Harg.  Note,  5. 
1*121]  •Plowd,  229.  b.   Calvin's  Case,  7  Co.  25.  a.)    In  the 
one  case,  he  can  take  and  hold  the  lands,  and  main- 
tain an  action  for  them.    He  continues  seised  until  the  in- 
quest of  office.    In  the  other  case,  he  cannot  take  at  all,  for 
the  law,  qua  nihil  fmstra,  will  not  give  the  freehold  and 
inheritance,  since  the  alien  cannot  keep  it,  and  it,  therefore, 
takes  no  notice  of  an  alien  heir,  who,  as  he  cannot  take  by 
descent,  shall  not  impede  the  descent  to  another.(a)    For 
the  same  reason,  an  alien  cannot  take  by  curtesy,  dower,  d&c. 
because  they  are  estates  created  by  act  of  law.     (Com.  Dig. 
tit.  Alien,  c.  1.  6  Co.  52.  b.    1  Leon.  47.   4  Leon.  82.  S.  C. 
1  Tent.  417.  1  Bos.  &  Pull.  48,  7  Term  Rep.  398.) 

But  notwithstanding  the  wife  of  Iiord  Gage  is  to  be  re* 
garded  as  an  alien,  and  that  alien  heirs  cannot  take,  there  aie 

(a)  Hunt  v.  Warnicke,  Hardin,  61.  Stevenson  ▼.  Dunlap,  7  Moor.  143. 
Paul  ▼.  Ward,  4  Dev.  249.  MooerB  ▼.  White,  6  Johns.  Ch.  360.  WU- 
liatM  T.  WUaon,  Mart.  &  Yerg.  848.  Voux  ▼.  Neebit,  1  M'Cord  Ch. 
370.  SUUr  ▼.  ^amm,  15  Pick.  345.  ScanUn  ▼.  V\righi,  13  Pick.  533. 
But  tee  Trustees  ▼.  Gray,  1  Little,  147. 
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circumstances  in  the  present  case,  that  ought,  perhaps,  to  ex- 
empt it  from  the  operation  of  these  general  principles  of  law. 
The  mother  of  the  wife  of  Lord  Gage  was,  on  the  4th  July, 
1776,  lawfully  seised  of  an  undivided  third  part  of  the  pre- 
mises ;  and  it  is  settled,  that  the  revolution  did  not  work  a 
forfeiture  of  her  right,  nor  impair  it.  One  of  the  inherent 
properties  of  the  fee  which  she  held,  was  its  capacity  to  be 
transmitted  by  descent,  and  if  her  issue,  then  alive  and  born, 
and  living  in  England,  were,  by  the  revolution,  rendered  in- 
capable of  taking  those  lands  by  inheritance,  the  revolution 
did,  in  fact,  impair  one  of  the  most  valuable  ingredients  in 
her  title.  It  destroyed  her  then  existing  inheritable  blood, 
and  imposed  on  her  the  necessity  of  selling  the  land  to  an 
American  citizen,  in  order  to  save  it  from  escheating  at  her 
death.  Thjs  would  be  a  rigorous  alternative,  and  is  altogether 
inconsistent  with  what  I  understand  to  be  the  true  doctrine, 
Ithat  the  revolution  left  the  mother,  as  to  the  lands  in  ques- 
tion, in  the  same  state  as  if  it  had  not  taken  place.  Her 
right  remained  equally  full  and  perfect.  It  is,  per- 
haps, therefore,  *ihe  better  opinion,  that  as  to  titles  [*122J 
to  land,  acquired  previous  to  the  revolution,  the  right 
of  the  British  subject  to  transmit  the  same  by  descent,  con- 
tinued unaltered  and  unimpaired,  at  least  as  to  the  heirs  in 
esse,  At  the  time  of  the  revolution.  This  admission  will  not 
contravene  the  general  rule,  that  a  natural  born  subject  can- 
not transmit  his  inheritance  to  an  alien  heir ;  (Co.  Litt.  8.  a.) 
because  this  is  the  peculiar  and  extraordinary  case  of  a  re- 
volution, in  which  the  heir  was  not  an  alien  when  the  re- 
volution took  place.  We  did,  accordingly,  in  the  case  of 
Kelly  V.  Harrison,  allow  the  alien  widow  her  dower  in  all 
the  lands  owned  by  her  husband,  at  the  time  of  the  revolu- 
tion, although  the  husband  was  then  alive.  As  to  lands 
which  might  have  been  subsequently  acquired,  either  by  the 
ancestor  or  the  husband,  the  analogy  between  the  two  cases 
might,  perhaps,  continue  the  same.  It  ought  further  to  be 
observed,  that  the  case  of  a  revolution  is  an  exception  to  all 
general  rules,  and  general  rules  ought  to  be  so  cautiously  ap- 
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plied,  as  not  to  work  injustice  or  infringe  upon  private  rights. 
Lord  Coke  observes,  in  Calvin's  Case^  (7  Co.  27.  b.)  that 
'*  albeit  the  kingdoms  (of  England  and  Scotland)  should,  by 
descent,  be  divided  and  governed  by  several  kings,  yet  all 
those  who  were  born  under  one  natural  obedience,  while  the 
realms  were  united,  should  remain  natural  born  subjects,  and 
not  become  aliens  by  such  a  matter,  ex  post  factoP  They 
would  accordingly  be,  as  he  expresses  it,  adfidem  tUriusque 
regis.  This  objection  of  alienism  is  not,  at  any  time,  to  be 
favored,  since  the  policy  of  the  legislature  has  been  so  fre* 
quentiy  declared  in  favor  of  aliens  holding  lands ;  but  it 
applies  with  peculiar  harshness  in  the  case  of  an  infant  heir, 
who  became  incapacitated  (as  is  said)  in  consequence  of  a  re« 
volution  in  the  government. 

Again,  this  case  may,  perhaps,  bo  considered  as  included 
within  the  equity  of  the  treaty  of  1794.  It  appears  that 
the  title  of  the  wife  of  Lord  Gage,  as  a  coheir,  bad 
[*i23]  *been,  and  still  is,  admitted  by  the  other  heirs,  and 
that  under  her  claim,  as  heir,  she  is  to  be  adjudged 
to  have  been  in  possession  of  the  premises ;  for  at  least  two 
thirds  of  the  whole  patent  is  held  under  title  derived  as  well 
from  her  as  the  other  coheirs,  and  her  title,  as  well  as  that 
of  the  others,  was  generally  acknowledged,  and  never  dis- 
puted, until  some  time  after  the  late  war.  Being  thus,  in 
fact,  in  possession,  as  heir,  and  holding  the  lands,  she  may, 
without  much  violence,  be  embraced  by  the  terms,  "  British 
subjects  who  now  hold  lands  in  the  United  Slates,"  Sec. 
These  words  ought  to  have  a  very  liberal  interpretation,  in 
advancement  of  their  beneficial  end.  They  ought  to  apply, 
in  furtherance  of  the  amicable  intention  of  the  two  nations, 
to  every  British  subject  who,  at  the  time  of  the  treaty,  was 
in  the  enjoyment  of  lands  within  the  United  States,  and 
whose  title  thereto  would  be  valid,  independent  of  the  plea 
of  alienism.  In  all  such  cases  the  treaty  may  be  considered 
as  doing  away  the  plea.  This  treaty  also  explains  what 
shall  be  understood  to  be  an  unimpaired  right  of  the  alien ; 
and  is  a  very  high  authority  in  favor  of  the  explanation  I 
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have  suggested,  that  the  titles  uf  British  subjects,  existing 
prior  to  the  revolution,  should  preserve  their  full  capacity  of 
being  transmitted  by  inheritauce.  The  treaty  says,  that 
British  subjects  who  now  hold  lands,  &c.  shall  continue  to 
hold  them,  and  that  neither  they  nor  their  heirs  or  assigns,- 
shall,  so  far  as  may  respect  the  said  lands,  be  regarded  as 
aliens.  This  authority,  which  is  in  pari  materia,  and  in 
explanation  of  an  alien's  right  continuing  unimpaired,  cornea 
strongly  in  corroboration  of  the  principle  for  which  I  contend. 

I  am,  therefore,  of  opinion,  that  judgment  ought  to  be  given 
for  the  plaintiff. 

Lewis,  Ch.  J.  and  Livingston,  J.  were  of  the  same 
opinion,  and  stated  their  reasons  at  length. 

^Thompson,  J.  not  having  heard  the  argument  of  [*124] 
the  cause,  gave  no  opinion. 

Judgment  for  the  plaintifr.(a)(b}(c) 

(a)  [Old  note.]  See  Daw8on*8  lessee  v.  Ghdfrey,  4  Cranch,  321 ;  Lam" 
hert  T.  Paine,  3  Cranchi  97 ;  M*Ilvaine  ▼.  Coxe,  2  Cranch,  209  ;  4  Cranch, 
211 ;  Hunter  ▼.  Fairfax,  1  Munf.  Virg.  Rep.  218 ;  Reed  ▼.  Reed,  ib.  61. 

(b)  The  reasona  apoii  which  the  doctrine  of  presumptiona  ia  applied  to  aap- 
ply  defective  evidence,  are  well  stated  by  Mr.  Justice  Archer,  (in  BealPa 
leasee  v.  Lynn,^  Harris  &.  Johnson,  361.)  ''Presumption  ia  often  reaorted 
to,  for  the  parpose  of  sapplyiug  defective  evidence  ;  and,  in  this  country,  ia 
sot  oftener  applied  to  any  aubject,  than  to  supply  defective  title  to  landa.  It 
would  be  difficult  to  make  out  the  titlea  to  many  of  the  elder  tracts  of  land 
in  thia  state  by  a  rej|;ular  deduction  of  title  deeds,  from  the  patenteea  down  to 
the  present  proprietors,  without  resorting,  in  some  stage  of  them,  to  preaump- 
tion.  Records  may  sometimes  be  lost  or  destroyed,  ancient  title  papers  may 
be  defectively  executed,  or  the  proof  of  them,  from  lapse  of  time,  may  be  im* 
poasible.  Yet,  in  all  these  oases,  the  possession  may  have  been  invariably  in 
the  person  claiming  the  land,  and  in  those  from  whom  he  derives  his  title. 
In  such  casea,  possession  which  has  been  long  undisturbed,  and  which  is,  in 
general,  the  concomitant  of  title,  induces  a  belief  in  the  mind,  of  title,  little 
abort  of  that  which  would  be  produced  by  the  production  of  the  most  undenia- 
ble and  best  aothanticated  evideneea  of  right  Proprietary  grants,  under  cer- 
tain circumstances,  are  presumed.  In  general,  these  presumptions  are  bot- 
tomed upon  the  existence  of  certain  facts,  which  can  leave  but  little  doubt 
upon  the  mind  of  the  truth  of  the  fact  which  we  are  called  upon  to  preaume. 

(e)  That  an  alien  can  take  by  grant  Orr  v.  Hodgson,  4  Wheat  453 
Jmekmn  v.  BeMch,  I  Johna.  Caa.  309.    Jackson  ▼.  Lnnn,  3  ib.  109.    Dudley 
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They  frequently,  too,  derive  their  force  and  efficacy  from  that  vigilance  with 
which  the  law  guards  ancient  possessions ;  which,  sooner  than  they  should 
be  disturbed,  presumes  that  they  bad,  in  contract,  a  rightful  commencement." 

They  are  also  well  stated  by  Mr.  Best,  in  bis  valuable  treatise  on  Presump- 
fions  of  Law  and  Fact,  §  76.  *'  The  presamption  of  right  in  a  party  found  in 
the  possession  of  property,  or  of  that  quasi  possession  of  which  rights  only  oc- 
casionally exerciseable  are  susceptible,  is  highly  favored  in  every  system  of 
jurisprudence,  (Huberus,  Pnel.  J.  C,  lib.  22,  tit.  3,  n.  16,)  and  seems  to  rest 
partly  on  principles  of  natural  justice,  aud  partly  on  public  policy.  By  the 
law  of  England,  possession,  or  quasi  possession,  as  the  case  may  be,  is  prima 
facie  evidence  of  property ;  (Phil.  Ev.  472,  8th  ed. ;  2  lust.  391  ;)  and  the 
possession  of  real  estate,  or  the  perception  of  the  rents  and  profits  from  the 
person  in  possession,  is  prima  facie  evidence  of  the  highest  estate  in  that  pro* 
perty,  namely,  a  seisin  in  fee.  (Roscoe,  Civ.  Ev.  22 ;  Jaynt  v.  Price,  5 
Taunt.  327,  (1  Eng.  Com.  Law  Reps.  See,  also,  Denn  d.  Tarxwell  v.  Bar- 
nard,  Cowp.  595.;  But  the  strength  of  the  presumption  arising  from  posses- 
sion of  any  kind  is  materially  increased  by  the  length  of  the  time  of  enjoy- 
ment, and  the  absence  of  interruption  or  disturbance  from  others,  who,  sup* 
posing  it  illegal,  were  interested  in  putting  an  end  to  it.  In  favor  of  such 
continued  and  peaceable  enjoyment,  the  courts  have  gone  great  lengths  in 
presuming  not  only  a  legal  origin  for  it,  but  many  collateral  facts,  to  render 
complete  the  title  of  the  possessor,  according  to  the  maxim — "  Ex  diuturni" 
tate  temporis,  omnia  pnesumuntur  solemniter  essa  acta."    (Co.  Litt.  6.  b.)" 

The  cases  commented  on  by  the  writers  on  evidence,  are  so  numerous, 
that  nothing  more  than  a  mere  reference  to  the  text  books  themselves  seems 
necessary.  A  vast  body  of  cases  will  be  found  in  Messrs.  Cowen  and  Hill's 
notes  to  1  Phil.  Ev.  p.  355-37 1 ,  et  seq.  To  the  cases  there  cited,  add  Downing 
y.  Fordt  9  Dana,  391.  Fitxrandolph  v.  Norman,  2  Taylor,  131.  Gaudier 
V.  Luneford,  4  Devereux  aud  Battle,  407.  Church  in  Brattle  Square,  2 
Metcalf,  363.  Ryder  v.  Hathaway,  21  Pickering,  298.  See  Hunt  v. 
Hunt,  3  Metcalf,  175 ;  Croaker  y.  PendUton,  10  Shepley,  339  ;  Wendell  v. 
BUnehard,  2  New  Hamp.  456  ;  Harman  v.  Kelley,  14  Ohio,  502 ;  Best  on 
Presump.  Law  and  Fact,  (presumptions  arising  from  possession  and  user,)  f 
76-130.  Starkie's  Ev.  ed.  1842,  vol.  3,  p.  900,  903-926.  Greeley's  Eq.  Ev. 
ed.  1848,  p.  473,  et  eeq.  Where  however  one  enters  into  land  under  the 
title  of  another,  as  in  the  principal  case,  no  length  of  possession  will  raise  the 
presumption  of  a  grant.  Rogers  v.  Maybee,  4  Devereux,  180,  and  the  text 
books  above  cited. 


v.  Orayson^  6  Monr.  260.  Marshall  v.  Conrad,  5  Call,  364.  Trustees  v. 
Oray,  i  Litt.  149.  Montgomery  v.  Dorlon,  7  New  Hamp.  475.  Laurens  v. 
Jenney,  1  Spear,  356.)  And  in  some  states  by  devise ;  (Fox  v.  Southack, 
12  Mass.  143.    6  Johns.  Ch.  360.     Fairfax  v.  Hunter,  7  Cranch,  603.     Vaux 

V.  Neshit,  1  M'Cord  Ch.  352.    Contra.     University  v. ,  2  Hayw.  104. 

GUmonrr,  Kay,  IhAOQ,    2  R.  S.  of  N.  Y.  3d  ed.  119,  §  4.    Micky. Mick,  \0 
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Vfend.  379 ;)  and  that  his  title  is  good  as  against  every  person  except  the 
state  ;  that  his  rights  can  only  be  divested  by  office  found.  {M*Creery  y,  AU 
lender y  4  Uar.  &.  M'Hen.  409.  Gtowb  y.  Gordon,  1  Const.  Rep.  111.  UnU 
versity  y.  MilUr,  3  Dey.  191.  Doe  y.  Homiblea,  2  Hayw.  37.  Buchananr, 
Deshon,  1  Har.  &  Gill,  280.  Sheaffe  y.  CNeil,  1  Mass.  256.  Jinkint  y. 
Noel,  3  Stew.  €0.  Craig  v.  Leelie,  3  Wheat  589.  Craig  y.  Radford,  ib. 
594.  Doe  y.  Robertson,  11  Wheat.  332.  Jackeon  y.  Adame,  7  Wend.  367. 
Bradetreet  y.  Supertioore,  ^c.  13  Wend.  546.  Seanlan  y.  Wright,  13  Pick. 
523.  Commontoeath  v.  Heire  of  Andre,  3  Pick.  224.  S.  P.  Jackson  y. 
OoodeU,  20  Johns.  707.  See  2  Kent's  Coinm.  ed.  1844,  p.  61,  et  seq.  2 
Hilliard's  Ab.  ed.  1846.  p.  272,  and  authorities  cited.    See  also  p.  153, 189.) 


Jackson,  ear  dem.  Gansevoort,  and  others  against 

Parker. 

Where  the  legal  possession  of  lands  was  in  the  hein  of  A.  under  a  claim  of 
title,  and  a  descent  in  1752,  and  B.  afterwards  entered  on  the  land,  and 
made  improyement,  and  his  possession  was  continued  for  37  years ;  but  it 
did  not  appear  that  he  entered  under  claim  or  color  of  title,  or  hostile  to 
the  heirs  of  A.,  whose  title  was  not  disputed  until  after  1783,  it  was  held 
that  the  legal  intendment  was,  that  B.  entered  under  the  title  of  the  heirs 
of  A.,  and  that  the  statute  of  limitations  oould  not  begin  to  run,  till  after 

'    the  possession  of  the  defendant  was  held  adversely  to  the  heirs' of  A. 

An  entry  adverse  to  the  lawful  possessor  b  not  to  be  presumed,  but  must  be 
proved. 

The  facts  in  this  case  were  the  same  as  in  the  last  prece- 
ding  case,  except  that  it  was  found  that  one  Robert  Cain 
entered  into  possession  of  the  premises,  about  37  years  ago, 
and  built  a  house,  and  cleared  and  enclosed  30  acres,  and 
made  improvements  thereon ;  and  that  the  possession  had 
passed  from  one  to  another,  until  it  came  to  the  defendant. 

Van  VechteUi  for  the  plaintiff, 

Cody  contra. 

Per  Curiam.  The  additional  facts  do  not  vary  this  case 
from  the  other,  as  to  the  conclusions  to  be  drawn  from  it 
The  possession  of  the  premises,  at  the  time  of  the  entry  of 
Cain,  being  in  the  heirs  of  Sir  Peter  Warren  under  claim  of 
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title,  sanctioned  by  a  descent  cast,  and  his  enlry  not  being 
under  any  claim  or  color  of  title,  nor  appearing  to  be  bos- 
tile,  the  intendment  of  law  will  be,  that  he  entered 
[*125]  under  and  in  obedience  to  the  'right  of  the  heirs. 
An  entry  adverse  to  the  lawful  possessor  is  not  to  be 
presumed.  It  must  appear  by  proof.  In  this  case  it  is 
found,  that  the  title  of  the  heirs  was  not  disputed  by  any  of 
the  settlers,  until  after  the  peace  of  1783.  The  statute  of 
limitations  could  not  begin  to  run,  until  the  possession  of  the 
defendant  was  avowedly  held  in  opposition  to  the  right  of 
the  heirs,  and  the  time  when  that  took  place  was  long  with- 
in the  period  of  twenty  years. 

We  are,  therefore,  of  opinion,  that  judgment  must  be  given 
for  the  plaintiff. 

Judgment  for  the  plaintiff.(a) 


Duncan  against  Dubots. 

^liere  an  iDwlTent  debtor  omitted  to  insert  io  the  inTentory  of  debti  doe  to 
him,  A  claim,  on  the  United  Statee  for  tenricee  daring  the  war,  for  which 
elaiffl  he  received  a  compenntion,  after  bin  discbarge,  it  was  held,  that  the 
concealment  was  fradolent,  and  his  discbarge  void. 

It  seems  that  tbe  printed  statute  book  containing  a  private  act,  may  be  giren 
in  evidence  against  tbe  party,  for  whose  benefit  the  act  was  passed,  for  he 
is  presumed  to  be  conusant  of  it,  and  cannot  be  surprised  by  the  evidence. 

A  new  trial  will  not  be  granted  on  the  mere  technical  objection,  as  to  tha 
admission  of  a  printed  statute  book  in  evidence,  when  it  appears  that  tbe 
printed  statute  was  correct,  and  an  exemplification  of  it,  on  a  new  trials 
would  be  the  same  evidence. 

This  was  an  action  of  debt  on  a  bond.  The  defence  was 
a  discharge  under  the  insolvent  act,  granted  by  the  court  of 
common  pleas  for  Dutchess  county,  on  the  17th  January, 

(a)  See  JackMon,  ex  dem,  Oantevoori,  ▼.  JLkrh,  mtprat  p.  109,  and  notes ; 
Juckton,  ex  dem,  Litingtion  v.  Schutt,  cited  by  Kentf  J.,  supra,  p.  116 
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1793.    The  plaintiff,  on  the  trial,  gave  in  evidence  various 
facts  to  show  that  the  discharge  was  fraudulent  and  void. 

But  from  the  opinion  of  the  court  it  is  neeessary  to  state 
only,  that  the  defendant  made  no  mention,  in  his  inventory, 
of  a  claim  he  had  upon  the  United  States,  for  commutation 
for  half  pay  ;  and  to  prove  such  claim,  the  plaintiff  offered 
in  evidence,  an  act  of  congress  of  the  the  4th  June,  1794, 
from  the  printed  statute  book,  which  was  objected  to,  but  ad- 
mitted by  the  judge,  and  it  was  further  proved  that  the  de- 
fendant, since  his  discharge,  had  admitted  that  he  had 
received  from  the  United  States  some  compensation  for  his 
services  during  the  war. 

The  judge  charged  the  jury,  that  if  the  defendant    [*126] 
had  not  obtained  three  fourths  in  amount  of  his 
creditors  to  subscribe  his  petition,  the  discharge  was  void, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made,  on  the  part  of  the  defendant,  for  a 
new  trial,  on  the  ground  of  the.  admission  of  improper  testi- 
mony, and  for  misdirection  of  the  judge. 

S.  Thompson^  for  the  defendant.  ^ 

Hopkins^  contra. 

Per  Curiam.  The  general  rule  undoubtedly  is,  that  the 
printed  statute  book  is  not  evidence  of  private  acts,  although 
there  are  instances  in  which  the  printed  statute  book  has 
been  admitted  as  evidence  of  a  private  act.  (Oilb.  13.  12 
Yin.  81,  pi.  2.)  Perhaps  the  reason  why  the  printed  statute 
book  is  excluded,  that  the  statues  are  not  considered  as  al- 
ready lodged  in  the  minds  of  the  people,  does  not  apply  to 
the  case  of  a  private  statute  given  in  evidence  by  the  oppo- 
site party,  against  the  party  for  whose  benefit  the  act  was 
passed  ;  for  it  cannot  then  be  intended  as  not  lodged  in  his 
mind,  and  so  cannot  operate  as  a  sur[fi*ise  upon  him.  This 
exception  applies  the  more  strongly  in  the  present  case,  be- 
cause the  private  act,  admitted  on  the  trial  of  this  cause,  had 
been  published  in  a  volume,  certified  to  have  been  collated 
and  compared  with  the  original  rolls.(a) 

(a)  8m  1  PbiH.  Ev.  318 ;  3  Phill.  E?.  Cow.  6l  HiU's  ed.  602, 1056,  10  7, 

Vol.  III.  21 
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But  without  giving  any  definite  oj^inion  on  the  admissi- 
bility of  the  statute  book,  it  was  shown,  on  the  argument  for 
a  new  trial,  that  the  printed  book  was  correct,  by  a  produc- 
tion  of  an  exemplification  of  the  priraie  act.  There  would, 
therefore,  be  no  use  in  a  new  trial  on  that  ground  merely, 
because  the  evidence,  on  such  new  trial,  would,  in  that  re- 


1 143,  where  dameroDi  ■athoritiM  uw  citad ;  1  GrMnleaf '■  Gt.  ed.  1843,  p. 
S39,  4  4B0,  4SI  ;  Starkic  Et.  ed.  1S49,  p.  333,  tl  ttq. ;  fieatnuHt  t.  IHoua. 
Jain,  4  M.  &.  Sc.  ITT.  By  Ibe  reTiwd  rtsintes  ol  New  York,  ttas  lUte  pria- 
ter  ii  requLied  to  publiih  forthwith,  in  tke  «tite  paper,  CTary  certified  copy  of 
a  law  which  ibBJI  be  delJTered  to  him  by  tbe  ■ecnlary  of  ilBte  for  Uiat  par- 
poae.  (1  R.  S.  183,  i  6.)  Tbe  state  prioter  i>  to  famiih  a  proof  of  srary 
law  ao  pobliibed,  to  tbe  aacratary  of  atate,  to  be  hy  him  roTuad  and  eorraetad. 
(Id.  I)  7.)  Aod  every  law,  ao  publuhed,  may  be  laod  ia  evideDce  from  the 
paper  io  which  it  ehall  be  contained,  in  alt  coarta  of  jnatice  in  the  slate,  and 
in  all  praceedin^  before  any  officer,  body,  or  board,  in  which  it  shall  be 
thought  necessary  to  refer  thereto,  until  three  tnaatha  aller  the  cloee  of  lbs 
aeasion  in  which  it  became  a  law.  (Id.  ^  8.)  AH  lawa  pawed  by  tbe  legit- 
lature,  may  be  read  io  aiidmea  from  tbe  *olumes  printed  hy  tbe  itate  printer. 
(Id.  134,  J  IS.)  By  aa  act  of  Dec.  10th,  IgQB,  it  »  made  the  duty  of  the 
roTieort,  or  aoy  two  of  Ihem,  to  certify  tbe  roTlied  atalntea  to  hare  bean  ei- 
amined  andPcompared  by  them  with  tbe  origpnal  acta,  and  with  the  acta 
amending  each  origioala;  and  to  depoait  ■  copy  sa  certilied,  in  the  oflke 
of  tbe  afOtelary  of  •tale,  which  shall  be  conclnaira  «videiice  of  such 
statutes.  (3  R.  8.  TTS,  ^  1%)  The  cettitieate  is  required  to  be  printed  in 
eaoh  copy  of  the  rerjsed  atatntes,  under  the  direotjon  of  Ibe  rerison  ;  and 
every  copy  so  prioled  by  tbe  priataia  employed  for  thtt  purpose,  in  wbieh 
aucb  certificate  ahall  be  iuaerted,  ia  ailowed  to  be  read  ia  eridenee.  (Id.  ^ 
14.)  By  ail  act  paaaed  April  IDlh.  1830,  (L.  N.  Y.  aeaion  53.  p.  98»,  4  1,) 
it  ii  prorided,  that  any  person  or  persona  in  the  state,  may  print  aud  publiah 
the  whole,  or  any  part  of  the  rerlaad  rtatutea,  but  to  euLlUe  a  copy  of  a  law 
•0  published  to  be  read  in  eridauee,  there  muat  be  contained  in  the  some 
book  or  paiopblet,  a  certificate  of  the  reviHta,  that  snch  copy  ia  a  correct 
treiiscript  of  the  leit  of  the  reriaad  itatutea,  as  published,  except  auch  tTpo- 
f  raphical  eiiore  in  the  original  a*  may  be  corrected  In  such  copy,  end  except 
snch  parta  aa  sball  hare  been  altered  by  acta  of  the  legislature  ;  and  that 
with  reapect  te  anch  parts,  it  conforms  to  tbe  acts  b;  which  ancli  alterations 
shall  hare  bean  mads.  A  copy  of  any  of  the  atstutes  of  New  York,  catti- 
Ged  by  tbe  aeeielBry  of  slate,  and  aulbenticated  by  his  aeat  of  office,  would 
doubtleaii  be  good  erldcMce  of  iha  existence  of  such  atatnte.  (^ee  1  R.  S, 
1G6,  H  l>  4 ;  3  Cow.  dc  HiU'a  PbilL  Gr.  10S5,  1056.) 
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spect,  be  precisely  the  same.  This  is  a  peculiar,  in  which 
it  would  be  of  no  use  to  the  parties  now  to  discuss  the  tech- 
nical objection.(6) 

Considering,  then,  the  act  of  congress,  as  regular-    [*127] 
ly*  in  evidence,  it  is  conclusive  proof  of  a  claim  or 
demand  existing  in  favor  of  the  defendant,  against  the  Uni- 
ted States,  at  the  time  he  presented  his  inventory  and  obtain- 
ed his  discharge. 

The  compensation  allowed  by  congress  was  not  gratuitous, 
but  founded  on  a  valid  pre-existent  demand.  It  was  an  act 
authorizing:  the  settlement  of  the  account  of  the  defendant 
for  his  services  in  the  late  war.  But  the  debts  and  demands 
of  the  insolvent,  as  well  against  the  public  as  against  individ- 
uals, ought  to  be  exhibited  and  assigned  for  the  benefit  of  his 
creditors.      The  defendant  must  be  presumed  conusant  of 

(6)  The  distinction  between  a  bill  of  exceptions  and  a  case  is  exceedingly 
well  settled.    The  g[fantittgf  of  a  new  trial  on  a  bill  of  exceptions  when  an 
ecror  in  law  has  been  committed,  is  a  matter  of  right  but  the  granting  of  a 
new  trial  on  a  ease  is  in  the  discretion  of  Che  court ;  and  if,  on  the  whole 
matter,  it  appear  that  legal  justice  had  been  done,  the  motion  will  be  denied. 
(Per  Cowen,  J.  in  Cameron  t.  Irwin,  5  Hill,  272.)     Accordingly,  where  the 
cirenit  judge  everruled  a  valid  defence  which  was  fully  established,  but  directed 
a  Terdict  in  favor  of  the  defendant  on  an  erroneous  ground,  and  the  plaintiff 
moYed  fer  a  new  trial  on  a  case,  the  motion  was  denied.    (Id).    And  though 
a  grantor's  declarations  after  he  has  parted  with  his  title  are  not  admissible 
to  afiect  bis  grantee ;  yet,  where  such  declarations  have  been  received  as 
evidence,  a  new  trial  will  not  on  that  ground  be  granted  on  a  ease  made, 
where  the  court  see  that  the  result  would  be  the  same  if  the  evidence  was 
rsjected— H>n  a  hill  of  esceptione,  however^  it  would  be  of  course  in  such  case 
to  grant  a  new  trial.    (Northrop  y,  Wright, '2i  Wendell,  221.)     Upon  this 
principle,  on  a  motion  for  a  new  trial  on  a  eaee  made,  the  court  will  receive 
documentary  emdenee,  which  could  not  have  been  controverted  had  it  been 
prodnoed  at  the  trial,  to  defeat  the  motion ;  but  this  rule  does  not  apply  where 
the  motion  for  a  new  trial  is  founded  on  a  bill  of  eseeptiono.    {Hart  v.  Col^ 
train,  24  Wendell,  14.)    In  Norton  v.  Henderohot,  (1  Hill,  116,)  it  was  said 
a  motion  for  a  new  trial,  on  a  eaoe,  will  be  denied,  it  «e«tns,  irrespective  of 
the  ground  on  which  the  cause  was  disposed  of  at  the  circuit,  if  the  court 
aee  that  another  exists  which  must  ultimately  prove  fatal  to  the  party  mov- 
ing :  otherwise,  where  the  question  arises  on  hill  of  exeoptiona.    (See  Myere 
T.  Maleolm^  6  Hill,  292  ;  Benjamin  v.  Smith,  12  Wendell,  404  ;  see  also  Bur- 
riU's  Prac.  ed.  1846,  vol.  p.  470  ;  Grab.  Prac.  2d  ed. p.  324, el  eeg  ;  330,  et  oeq,} 
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this  claim,  vhen  he  obtained  t[ia  benefit  of  the  insolreDt  act ; 
he  must  have  had  this  account  against  the  United  States  ibc 
his  services,  and  it  was  a  fraud  upon  his  creditors  to  with- 
hold that  claim,  so  that  he  might  afterwards  appropriate  the 
result  of  it  to  himself. 

We  are,  therefore,  of  opinion,  that  the  defendant  uke 
nothing  by  his  motion. 

LiviffQSTOH,  J.  not  having  heard  the  argument  of  the 
cause,  gave  no  opinion. 

Thompson,  J.   having  been  concerned  ae  counsel,  gave 
no  opinion. 

Motion  deDied.(c} 


['128]  *Nase  against  Peck. 

On  tfas  iMoa  on  ■  mil  afrigil,  tin  oaljr  qmstion  ti,  wbJcb  oT  Uis  putJM  bu 
ihe  batttrrifht ;  aad  Ibe  sTidanee  U  esubtiih  Ihe  ri{bt  iiiubJKtUllM 
uma  ralei  u  in  othsr  cum. 

Where  tbe  Boceelor  of  lbs  dtmandant  wu  in  poaMadon  of  tbe  pramiaea  in 
qaailioa,  51  yeare  ago,  and  diad  in  poaKcrien  41  jaara  aga,  leaTinf  the 
demandant  hi>  only  aon,  thia  waa  held  anfficieut  Bvidencs  to  rebnt  the 
preaumptian  of  tight  <n  tbe  taoant,  uimiag  from  a  pBa»e»ion  at  38  yean 
onl;,  oommancad  by  wronf. 

And  a  patent  dated  in  16ST,  prodaced  in  eTidenee  by  the  tenant,  not  for 
the  pnrpoae  of  deducing  a  title  lo  bioiaalf,  bnt  to  ahow  a  title  ont  of  tha 
demandaDl,  waa  bald  not  lufficieot  to  repel  tbe  cancloaion  in  favor  of  the 
demindaDt,  aa  tbe  jary  might  praanme  a  title  in  the  anceator  of  the  de- 
mandant, deriTed  from  llie  patent 


(e)  Where  the  eounael  for  Ibe  oppoaiof  otadilora,  whila  going  to  tbe  office 
of  the  recorder  of  New  York,  to  oppoie  the  inaalTeat'i  diaeharge,  waa  met  by 
one  of  the  altornefa  far  the  petjtionlai  creditor  and  Ihe  inaolrent,  and  de- 
tained by  him  in  ooDTeraation,  and  ia  the  peniul  of  papera  relating  to  tbe  op- 
peaitton,  and  in  the  mean  lime  tho  other  attorney  had  appeared  with  the  pe- 
titioning craditora  before  the  recorder,  end  obtained  an  order  for  tha  awgn- 
meat  oflhe  inaolvent'e  eatalfl,  it  waa  held,  that,  under  Iheae  clrcunutanec*, 
the  recorder  onght  to  racate  tbe  order.    (Jtadfr  of  Bradttntt,  13  Johua. 
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This  was  a  writ  of  right,  for  the  recovery  of  lands  in 
Dutchess  county.  The  demandant  counted  on  the  seisin  of 
bis  father,  Hendrick  Nase,  deceased.  Issue  was  joined  upon 
the  mere  right.  The  cause  was  tried  at  the  Dutchess  cir- 
cuit, in  September  last,  before  Mr.  Justice  Radcliff. 

At  the  trial,  it  was  proved  by  the  tenant,  that  Joseph  Har- 
ris was  in  possession  of  the  premises  3S  years  ago,  and  im- 
proved them  as  his  own,  and  continued  in  possession  15  or 
16  years,  and  died  in  possession ;  that  his  family  remained 
in  possession,  2  or  3  years  afterwards,  when  his  son  Joseph 
became  of  age,  and  took  the  exchisive  possession.  From 
him  the  possession  was  regularly  transmitted  to  the  tenant. 

On  the  part  of  the  demandant  it  was  proved,  that  his  fa- 
ther was  in  possession  61  years  ago,  and  improved  the  prem*- 
ises  as  his  own ;  that  he  died  about  41  years  ago,  in  posses- 
sion, leaving  the  demandant  his  only  son  ;  that  the  premises 
were  vacant  for  2  or  3  years,  until  the  demandant,  by  his 
tenant,  took  possession  of  60  acres,  being  part  of  the  prem- 
ises ;  and  that  soon  after,  Joseph  Harris  came  into  possession, 
and  took  that  part  of  the  premises  which  had  been  in  the 
occupation  of  the  tenant  of  the  demandant,  by  cutting  a  pos- 
session f$nce  around  it. 

The  tenant  then  offered  in  evidence,  a  patent  of  the  Great 
Nine  Partners,  dated  27th  May,  1697,  the  boundaries  of 
which,  it  was  alleged,  included  the  premises.  To  this  proof 
the  demandant  objected,  unless  it  was  intended,  on  the  part 
of  the  tenant,  to  deduce  a  title  therefrom  to  himself.  This 
objection  was  overruled  by  the  judge,  and  the  patent  was 
read.  The  tenant  did  not  deduce  any  title  to  himself,  under 
the  patent,  but  claimed  to  hold  under  it. 

•On  this  testimony  the  judge  directed  the  assise,     [*129] 
that  if  they  believed  the  boundaries  of  the  patent 
included  the  premises  in  question,  to  find  for  the  tenant, 
and  they  found  a  verdict  accordingly. 

O.  Van  Ness,  for  the  demandant. 

S,  Thompson,  contra. 

Per  Curiam,    Upon  the  issue  in  this  action,  the  mere 
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right  was  in  question  between  the  parties.  This  principle 
we  must  not  lose  sight  of.  It  is  clearly  and  firmly  estab- 
lished, as  the  leading  point  of  inquiry  in  the  writ  of  right. 
The  evidence  requisite  to  establish  this  right  is  under  the 
same  rules  and  regulations  as  in  other  case8.(a) 

The  possession  of  the  tenant  for  38  years  was,  in  the  first 
instance,  evidence  of  this  right.  This  presumption  of  right 
was,  however,  repelled  by  the  prior  possession  of  the  ances- 
tor of  the  demandant;  and  which  was  attended  with  circum- 
stances that  rendered  it  very  high  evidence  of  right.  It 
existed  13  years  prior  to  the  tenant's  possession.  It  con- 
tinued till  a  descent  was  cast  in  favor  of  the  demandant ;  it 
was  destroyed  by  a  possession  commencing  on  the  part  of 
the  tenant,  by  abatement  at  least,  if  not  by  disseisin. 

To  encounter  the  conclusion  resulting  from  the  deman- 
dant^s  proof,  the  tenant  produced  the  patent  of  the  Great  Nine 
Partners,  dated  upwards  of  a  century  ago,  not  to  deduce  a 
title  from  it  to  himself;  but  to  show  a  title  out  of  the  deman- 
dant. 

This  was,  however,  a  departure  from  the  true  question 
between  the  parties,  to  wit,  which  of  them  had  the  better 
right.  If  it  lay  with  the  tenant  to  show  it,  still  the  direction 
of  the  judge  was  wrong.  The  assise  might  well  have  pre- 
sumed a  title  in  the  demandant,  derived  from  the 
[*130]  patent,  since  his  ancestor  was  the  occupant,  *and 
apparent  owner,  51  years  ago,  and  13  years  prior  to 
the  commencement  of  the  tenant's  tortious  possession.  This, 
at  least,  ought  to  have  been  left  to  the  assise  for  them  to 
presume. 

We  are  of  opinion,  therefore,  that  the  direction  was  wrong, 

■ 

(a)  Green  v.  Watkina,  7  Wheaton,  20  ;  Wellington  ▼.  Oale,  13  Mast 
483 ;  Pact*  y.  Maynard,  9  ib.  242  ;  Eddy  y.  Knap,  2  ib.  154 ;  Purrington 
y.  Loring,  7  ib.  388  ;  WelU  y.  Prince,  4  ib.  64  ;  Green  y.  CheUe  ,  24  Pick- 
•riDg,  71 ;  Taylor  y.  Burnndea,  I  Grattan,  165 ;  Taylor  y.  Rightmiret  8 
lioisfh,  468  ;  See  U.  S.  D.  and  Soppt  tit.  Real  Actions  and  aatb. ;  Bouyier's 
L.  Die.  tit  Writ  of  Right  and  auth.  The  Writ  of  Right  is  abolished  in  the 
t}tate  of  New  York  by  2  R.  S.  3d  ed.  436,  i  24,  and  in  England  by  3  and  4 
William  4,  eh.  27,  §§  36  and  37,  after  December  31,  1834. 
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and  that  the  finding  of  the  assise  was  against  evidence,  and 
that  a  new  trial  ought  to  be  awarded. 

LiviNOSTOK,  J.  not  haying  heard  the  argument,  gave  no 
opinion. 

THOMPSON)  J.  having  been  counsel  in  the  cause,  gave  no 
opinion. 

New  trial  gTanted.(6) 


Kemble  and  Gouvebneub  against  Rhinelander  and 

others. 

loraituiee  on  cargo,  at  and  from  Surinam  to  a  port  of  discharge  in  the  Uni- 
ted States.  The  vessel  was  captured  hy  the  British  and  carried  into  Bar- 
hadoes,  and  there  condemned,  with  the  cargo,  as  good  and  lawful  prize, 
and  on  the  ground  of  a  circuitous  trade  between  Surinam  and  Amsterdam. 
It  was  held,  that  the  decision  of  the  admiralty  court,  not  being  conclusive, 
there  was  not  sufficient  evidence  to  warrant  the  condemnation,  and  that 
the  insured  were  entitled  to  recover  for  a  total  loss. 

Even  if  a  neutral  could  not  lawfully  carry  on  a  trade  between  the  mother 
country  of  a  belligerent  and  its  colonies,  which  was  not  allowed  to  such 
neutral  in  time  of  peace,  yet  the  penalty  of  forfeiture  can  attach  only  dur- 
ing the  existence  of  such  unlawful  trade,  which  cannot  affect  or  vitiate  a 
subsequent  lawful  voyage. 

Tai8  was  an  action  on  an  open  policy  of  insurance  on  the 
cargo  of  the  ship  Maria  and  Elissa,  at  and  from  Surinam,  to 
her  port*  of  discharge  in  the  United  States.  The  premium 
was  12  1-2  per  cent.  The  policy,  dated  23d  August,  1799, 
declared  the  insurance  to  be  for  account  of  Mungo  Mackay, 
Jan.  of  Boston.  The  ship  sailed  from  Surinam,  the  10th 
August,  1795,  and  was  captured  the  next  day  by  an  English 
ship  of  war,  carried  into  Barbadoes,  and  there  libelled  and 
condemned,  as  good  and  lawful  prize;  the  ship,  as  being 
adopted  by,  and  sailing  under,  the  special  license  and  pro- 
tection of  the  enemies  of  Great  Britain,  and  the  goods,  as 

(()  See  notes  to  Jackmni  v.  Lunn,  mtpra,  p.  109,  and  Jackton  v.  ParkeVf 
MUpraf  p.  124. 
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being  the  presumed  property  of  the  same  enemies,  and  as 

otherwise  being  both  liable  to  confiscation. 
[*131]  The  evidence  offered  consisted  of  the  proceedings 
against  the  ship  and  cargo,  in  the  vice-admiralty 
court  of  Barbadoes.  The  captain,  on  his  examination  in 
preparaiorio,  testified  that  the  ship  and  cargo  belonged  id 
Mungo  Mackay,  jun.  of  Boston ;  that  the  cargo,  amounting, 
by  invoice,  to  49,916  dollars,  was  consigned  to  Mackay,  on  his 
account  and  risk ;  that  he  was  present  at  the  purchase  of  the 
ship  by  Mackay,  who  had  a  bill  of  sale  of  her,  dated  in  No- 
vember, 1796 ;  that  the  witness  had  made  four  voyages  in 
the  ship  between  Boston  and  Surinam ;  that  Mackay  had 
lived  in  Boston  12  years.  He  further  testified  that  Mackay 
bad  been  master  of  the  ship  for  two  years,  and  had  made 
three  voyages  in  her,  between  Amsterdam  and  Surinam,  in 
1795  and  1796 ;  and  while  Mackay  commanded  her,  the  ship 
was  considered  as  a  trading  vessel  between  Amsterdam  and 
Surinam,  and  once  brought  out  public  despatches  from  Hol- 
land. That  the  ship  was  purchased  by  Mackay,  from  citi- 
zens of  the  United  States,  her  former  owners,  at  Amsterdam, 
where  she  then  lay,  in  November,  1796 :  and  the  bill  of  sale 
was  executed  there,  in  presence  of  the  American  consul,  one 
of  the  owners,  and  partner  in  trade,  then  at  Amsterdam. 
That  the  cargo  carried  from  Boston  to  Amsterdam,  in  the 
first  voyage,  had  been  previously  brought  from  Surinam  to 
Boston  in  the  same  ship,  and  part  of  the  cargo  taken  in  at 
Amsterdam,  after  discharging  such  first  cargo,  was  carried 
first  to  Boston  and  then  to  Surinam ;  and  that  he  believed 
.  Mackay  had  been  in  the  habit  of  carrying  on  a  trade  between 
Amsterdam  and  Surinam,  by  the  way  of  Boston ;  that  the 
ship  had  no  greater  privileges  at  Surinam  than  other  neutral 
ships,  and  that  Mackay  had  no  partner  there. 

The  mate  and  supercargo  also  testified,  that  they  believed 
Mackay  to  be  the  owner  of  the  ship  and  cargo. 

The  ship  had  all  the  papers  usually  carried  by  Ameri- 
can vessels.  The  outward  cargo,  in  the  last  voyage, 
was  purchased  by  Mackay   at  Boston,  and  paid  for  by 
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him,  *aiid  the  return  cargo,  on  board,  at  the  time  of    [*132] 
the  capture,  was  purchased  with  the  proceeds  of 
the  outward  cargo. 

At  the  time  of  subscribing  the  poIic7,  the  defendants 
knew  that  Mackay  was  a  citizen  of  the  United  States,  resi- 
ding at  Boston  ;  but  no  communication  was  made  to  them 
that  the  ship  had  formerly  been  engaged  in  trade  between 
Holland  and  Surinam,  by  the  way  of  Boston,  nor  that  she 
had  been  purchased  in  Holland. 

Several  documents,  annexed  to  the  admiralty  proceedings, 
were  also  read  in  evidence.  Those  which  are,  in  any  way» 
material  to  mention  here,  were,  1.  A  certificate  from  a 
colonial  committee,  at  Amsterdam,  dated  April  24,  1797, 
mentioning  that  the  ship  was  lading  by  Mackay  with  articles 
for  Boston,  and  from  thence,  by  such  opportunities  as  Mac- 
kay should  think  proper,  to  Surinam ;  and  that  they  should 
avail  themselves,  from  time  to  time,  of  the  services  of  Mac- 
kay, for  the  return  cargo,  by  the  way  of  America,  and  testi- 
fying the  great  and  eminent  services  rendered  by  Mackay  to 
the  Batavian  Republic. 

2.  A  letter  of  instructions  from  Mackay  to  Downe,  the 
captain,  dated  Boston,  March  28,  1799,  and  a  letter  from 
Holdwilder  &  Co.  the  correspondents  of  Mackay,  dated  at 
Surinam,  August  3d,  1799. 

There  was  the  usual  abandonment  to  the  defendants ;  and, 
at  the  trial,  before  Mr.  Justice  Kent,  a  verdict  was  found  for 
the  plaintifEi,  subject  to  the  opinion  of  the  court  on  a  case 
containing  the  facts  above  stated. 
The  cause  was  argued,  at  the  last  term,  by 
Hamiltonj  for  the  plaintiffs,  and 
Pendleton  and  Harison^  for  the  defendants. 
Radcliff,  J.  The  insurance  being/or  account  of  M.  Mac- 
kay, jun.  of  Boston,  I  consider  as  equivalent  to  a  representation 
that  he  was  the  owner,  and  the  insurance  for  his 
benefit.(a)    He  being  an  American,  residing  at  *Bos-    [*133] 

Ca)  Sm  1  Phillipi  on  Ini.  ed.  1840,  p.  347,  and  antii. 
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ton,  and  so  known  to  the  parties,  at  the  time  of  effecting  the 
policy,  the  insurance  is  clearly  to  be  considered  as  made  on 
American  or  neutral  property.  But,  in  consequence  of  the 
decision  of  the  court  of  errors,  since  the  argument  of  this 
cause,  in  the  case  of  Vandenkeuvel  v.  The  United  Insu- 
rance Company,  (2  Johns.  Cases,  451,)  and  other  cases,  the 
sentence  of  the  admiralty,  although  it  should  be  construed 
to  deny  the  truth  of  the  representation,  cannot  now  be  con- 
sidered as  conclusive  of  that  fact.  It  becomes,  perhaps,  a 
question  of  some  moment  what  is  now  to  be  deemed  the 
effect  of  such  a  sentence.  But  waivii^  this  question,  and 
viewing  the  sentence  in  any  light,  and  admitting  the  testi- 
mony on  which  it  was  founded,  as  proper  to  be  received 
here,  I  think  the  other  evidence  in  the  cause  controls  what 
appeared  in  the  admiralty,  and  is  decisive  in  favor,  of  the 
plaintiffs'  right  to  recover.  It  is  expressly  proved,  that  the 
outward  cargo,  on  the  voyage  from  Boston  to  Surinam,  was 
purchased  at  Boston  by  Mackay,  and  that  the  return  cargo 
insured  by  the  defendants,  was  procured  with  the  proceeds 
of  the  outward  cargo.  It  must,  therefore,  clearly  have  been 
the  property  of  Mackay,  who  is  an  American.  Nothing  ap- 
peared in  the  admiralty  that  can  countervail  this  positive 
and  unequivocal  testimony. 

Whether  the  vessel  was  formerly  engaged  in  a  trade  from 
Holland  to  Surinam,  by  the  way  of  Boston,  cannot,  in  any 
way,  be  material  to  the  voyage  in  question.  This  was  a 
distinct  enterprise,  originating  in  Boston,  and,  for  any  thing 
that  appears,  was  finally  to  terminate  there.  Admitting  the 
vessel  to  have  been  formerly  employed  in  illicit  trade,  it 
could  not  affect  the  cargo  on  this  voyage.  In  the  case  of 
Bird  V.  Appleton,  (8  T.  Rep.  662,)  it  was  decided  by  the 
court  of  K.  B.  that  an  insurance  on  a  vessel  which  had  been 
previously  employed  in  an  illegal  traffic,  and  on  a  cargo  the 
proceeds  of  such  traffic,  was  valid.  It  would  be  attended 
with  consequences  most  extensively  injurious,  if  the  for- 
mer conduct  of  parties  might  thus  be  scrutiniz- 
[*134]    ed,  and  *made  the  ground  of  invalidating  a  subse- 
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quent  insurance.  To  render  an  insurance  void  on  this 
ground,  the  illegality  should  exist  during  the  voyage  in- 
sured. 

Besides,  it  does  not  appear  from  the  case,  that  the  trade 
from  Holland  to  Surinam  was  in  fact  illegal,  or  interdicted 
by  the  belligerents.  If  it  were  so,  it  can  only  be  noticed  as 
a  fact  of  public  notoriety,  and,  as  such,  must  have  been 
known  to  the  insurers  as  well  as  the  insured. 

J  am,  therefore,  of  opinion,  that  there  ought  to  be  judg- 
ment for  the  plaintiffs. 

Kent,  J.  The  declaration  in  the  policy,  that  the  insu- 
rance was  for  the  account  of  Mungo  Mackay,  jun.  of  Boston, 
was  equivalent  to  saying  that  the  cargo  was  his  property.(i) 
The  question,  then,  is,  whether  that  averment  was  not  sup- 
ported by  the  facts. 

It  is,  perhaps,  sufficient  that  the  property  did  belong  to 
Mackay,  even  if  it  were  to  be  admitted  that  the  property  was 
not  entitled  to  the  privileges  of  neutral  property,  in  respect 
to  the  voyage  in  question.  A  warranty  must  be  literally 
complied  with,  but  this  strict  compliance  ought  to  operate  in 
favor  as  well  as  against  the  insured,  whenever  he  can  bring 
himself  within  the  terms  of  it.(c)    But  this  point  is  not  here 

(b)  1  Phillips  on  Insuraace,  ed.  1840,  p.  160,  and  aoih.  cited.  UpoQ  this 
principle,  where  John  Murray  and  sons  owned  two  thirds  of  a  cargro*  and 
had  advanced  money  on  the  other  third,  to  be  repaid  out  of  the  proceeds, 
which  the  owner  of  that  third  had  directed  to  be  remitted  to  London,  and 
ordered  his  correspondent  there  to  pass  to  the  credit  of  Murray  and  Sons,  a 
policy  was  efiected  by  Murray  and  Sous,  expressed  to  be  for  *'  themselves," 
without  any  general  description  to  intimate  that  othors  were  concerned,  but 
intended  by  them  to  apply  to  the  whole  cargo  ;  it  was  adjudged  that  only 
their  own  interest  was  iusnred.  {Murray  v.  Col.  Int.  Co.,  11  Johns,  309. 
8e«  also  Bell  v.  Analey,  16  Bast,  141  ;  Cohen  v.  Hannam,  5  Taunt.  101.) 
Some  cases  have  been  decided  differently,  which  Mr-  Park,  60.*),  n.  deems 
not  to  be  law ;  they  are  Hiaeox  v.  Barrett,  before  Lee,  C.  J.  1747,  and  cited 
16  East,  145  ;  Perckard  v.  WhUmore,  2  B.  &.  P.  155,  n  before  Mr.  Justice 
Bnller,  ITiSfi;  Carrutherty.  Shedden,  1  Marsh.  Rep.  416,  and  6  Taunt  14; 
Page  Y.  Fry,  3  Esp.  185,  3  B.  <S&  P/  240,  commented  opon  by  Marshall,  C. 
J.  2  Cranch,  440 ;  1  Phill.  on  Ins.  ed.  1840,  161 ;  see  also  Dumas  t.  Jones, 
4  Mass.  R.  047. 

(c)  1  Phillips  on  Ins.  ed.  1840,  353. 
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material,  for  the  voyage  was  lawful,  and  Uackay,  in  respect 
to  it,  entitled  to  the  privileges  of  his  neutral  character. 

The  condemnation  of  the  ship  and  cai^o,  in  the  vice-ad' 
miralty  court  at  Barbadoes,  was,  no  doubt,  upon  the  ground 
that  this  ship  was  engaged  in  a  circuitous  trade  between 
Amsterdam  and  Surinam.  Since  (he  decision  of  the  court 
of  errors,  in  the  case  of  Vandenkeuvel  y.  The  United  In- 
surance Company,  (2  Johns.  Cases,  451,)  these  condemna- 
tions are  open  for  examination,  and  we  are  boimd  to  see 
whether  thejr  are  warranted  by  law.  The  belligerent  rule 
u,  that  a  neutral  shall  not  be  concerned  in  carrying  on  (he 
colonial  trade,  between  the  mother  country  of  the 
[*135]  enemy  'and  itscolonies,  which  was  not  permitted  ia 
(he  time  of  the  previous  peace.  This  rule  first  be- 
came a  subject  of  interesting  discussion  in  the  war  of  1756, 
though  it  appears  to  have  been  asserted  and  practised  upon 
long  before.  That  England  and  Holland  aaseiled  it,  as  early 
as  the  beginning  of  the  last  century,  appears  from  the  letter 
of  PufiTendorf  to  Groningius,  which  was  published  in  1701, 
and  which  Barbeyrac  has  inserted  in  the  notes  to  his  French 
translation  of  PuSendorf,  (Tom.  2.  666.]  He  says,  the  En- 
glish and  Dutch  declare  that  tbey  were  willing  to  leave  to 
neutrala  the  commerce  which  they  were  accustomed  to  carry 
on  in  (ime  of  peace ;  but  that  they  ought  not  to  be  permit- 
ted to  avail  themselves  of  the  war  to  augment  it,  to  the  pre- 
judice of  the  English  and  Dutch.  Puffeudorf  admits  that 
thete  is  no  absurdity  in  this  declaration,  though  he  is  evt-  . 
dently  against  it.  The  French  ordinance  of  1704,  (Valin, 
torn.  2,  p.  24^,)  is  bottomed  upon  the  existence  of  the  same 
rule,  and  its  regulations  are  made  to  enforce  it,  and  to  pre- 
serve to  neutrals  the  same  trade  which  tbey  had  been  ac- 
customed to  enjoy  during  peace.  In  the  war  of  1756,  the 
operation  of  tliis  rule  awakened  great  attention.  Mr.  Jeiik- 
inson,  in  his  "  Discourse  on  the  conduct  of  Great  Britain  in 
respect  to  Neutral  Nations,"  written  in  1767,  considers  it  as 
unjust  and  illegal  for  neutrals  to  avail  themselves  of  the  pres- 
sure of  war,  to  engage  in  a  new  species  of  traffic  not  per- 
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mitted  in  peace,  and  which  the  necessity  of  one  belligerent 
obliges  him  to  grant  to  the  detriment^  or,  perhaps,  to  the  de- 
stniction,  of  the  other.  On  the  other  hand,  Hubner,  who 
published  bis  treatise  De  la  Saisie  des  Batimens  Neutres,  in 
1759,  says,  he  does  not  see  why  neutrals  may  not  avail  them- 
selves of  this  advantage,  presented  by  the  war,  though  he  ad- 
mits that  the  lawfulness  of  this  species  of  trade  is  a  question 
of  some  uncertainty.  In  the  case  of  Berens  v.  Rucker^ 
which  came  before  Lord  Mansfield,  in  1760,  (L  Black.  Rep. 
313,)  the  same  principle,  though  stated  as  a  particu- 
lar case  only,  was  laid  down.  *He  said,  that  if  a  [*136] 
neutral  ship  traded  to  a  French  colony  with  all  the 
privileges  of  a  French  ship,  it  might  be  looked  upon  as  a 
French  ship,  and  become  liable  to  capture.  Since  that  time, 
and,  particularly,  since  the  year  1793,  the  subject  has  under- 
gone much  greater  research  and  investigation.  To  what 
extent  the  rule  can  now  be  considered  as  legitimate,  is  a 
question,  not  necessary  to  the  decision  of  this  case;  and 
none  of  the  decisions  of  Sir  Wm.  Scott,  though  they  have 
given  the  greatest  practical  illustration  of  the  rule,  go  so  far 
as  to  reach  '\X,(d)  Mackay  bad  quitted  the  Dutch  trade  be- 
tween the  mother  country  and  her  colony,  and  had  been 
lately  engaged  in  carrying  on  trade  between  Boston  and 
Surinam.  This  particular  voyage  before  us  was  detached 
from  even  a  circuitous  trade  between  Amsterdam  and  Suri- 
nam, for  the  outward  cargo  was  purchased  at  Boston,  and, 
with  the  proceeds  of  it,  he  purchased  the  return  cargo. 

The  unlawful  trade  that  Mackay  and  his  vessel  might 
have  been  engaged  in  formerly,  could  not  vitiate  or  poison 
a  subsequent  lawful  traffic.  The  penalty  of  forfeiture  could 
attach  only  during  the  existence  of  the  illegal  trade ;  the 
moment  that  was  abandoned,  Mackay  reassumed  his  neutral 
character  and  privilege.  A  contrary  decision  would  be  ex- 
cessively embarrassing  and  mischievous,  and  is  wholly  inad- 

{^  [Old  note.]  See  1  Rob.  Adm.  Rep.  296  ;  2  Rob.  Adm.  Rep.  101,  142, 
153,  36S ;  3  Rob.  Adm.  Rep.  193,  233  ;  4  Rob.  Adm.  Rep.  341 ;  5  RoU  Adm. 
Rep.  368,  395,  399. 
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missible.    Judgment  ought,  therefore,  to  be  rendered  for  the 
plaintiffs. 

Lewis,  Ch.  J.  was  also  of  opinion,  that  the  plaintiffs 
were  entitled  to  judgment,  and  delivered  his  reasons  at 
length. 

Livingston,  J.  and  Thompson,  J.  concurred. 

Judgment  for  the  plaintiffs.(e) 


[•137]  •Vandervoort  and  others  cf^am^/ The  Columbian 

Insurance  Company. 

The  grrantinjf  of  comminioiu  to  examine  witnesees  abroad,  rests  in  the  sound 
discretion  of  the  court 

Where  a  motion  was  made,  on  the  wual  affidavit,  to  examine  the  Portugnese 
secretary  of  state,  at  Lisbon,  in  an  action  on  a  policy  of  insnranoe,  where 
the  loss  happened  on  the  coast  of  Brazil,  the  court  refused  a  commission, 
unless  the  party  would  disclose  the  natore  and  object  of  the  evidence  he 
wished  to  obtain,  and  show  how  it  was  material. 

This  was  an  application,  in  behalf  of  the  defendants,  for 
a  commission  to  be  sent  to  Lisbon,  to  examine  the  secretary 
of  state  for  foreign  affairs,  of  the  kingdom  of  Portugal,  as  a 
witness  for  the  defendants. 

The  motion  was  made  in  due  season,  and  the  affidavit  on 
which  it  was  founded  was  in  the  usual  form.  It  was  shown 
on  the  part  of  the  plaintiffs,  by  affidavit,  that  the  loss  which 

(e)  Where  an  entire  voyage  is  illegal  at  its  commencement,  the  illegality 
infects  every  part  of  it  (1  Duer  on  Ins.  536,  §  26.)  But  successive  voya- 
ges are  not  to  be  bound  together,  as  parts  of  an  integral,  if  previous  to  the 
commencement  uf  the  first,  the  order,  in  which  they  are  to  be  performed, 
and  the  objects,  in  the  prosecution  of  each,  are  not  embraced  in  a  general  and 
definite  plan.  When  these  are  left  to  depend  upon  contingencies — when  it  is 
meant  that  they  shall  vary  according  to  existing  circumstances,  or  the  dis- 
cretion, at  the  time,  of  the  master  of  the  ship,  the  voyages  thus  separated  in 
design,  there  is  no  reason  to  doubt,  are  distinct  and  independent  in  law.  (1 
Doer  on  Ins.  338,  §  28.) 
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was  the  subject  of  the  action  happened  at  Para,  on  the  coast 
of  Brazil,  in  South  America;  and  by  the  same  depositioui 
and  by  a  certificate  of  the  Portuguese  consul,  (admitted  by 
consent,)  it  appeared  that  the  Portuguese  secretary,  at  and 
long  before  the  time  of  the  loss,  and  since,  was  either  at 
London  or  in  Portugal.    The  plaintiffs,  therefore,  insisted, 

Isl.  That  being  remote  from  the  place  of  action,  it  was 
scarcely  possible  he  could  be  personally  acquainted  with  any 
fact  material  to  the  defendants'  defence  which  might  not  as 
well  be  proved  by  other  witnesses. 

2d.  That  if  he  were  a  material  witness,  it  would  be  im- 
proper to  issue  a  commission  to  examine  him,  because  jl 
might  involve  an  inquiry  into  his  official  concerns,  and  the 
affairs  of  his  government,  which  he  ought  not,  and  could 
not,  be  required  to  disclose. 

Harison  and  Hamilton,  for  the  plaintiffs. 

Troup,  Hoffman,  and  C,  L  Bogert,  for  the  defendants. 

Per  Curiam.  An  application  for  a  commission,  in  gene- 
ral, rests  in  the  sound  discretion  of  the  court,  and  we  ought 
to  grant  or  refuse  it,  according  to  circumstances,  and 
as  it  may  appear  essential  to  the  discovery  of  truth, 
*or  to  prevent  delay.  It  is  not,  on  the  general  affi-  ['IBS] 
davit,  always  a  matter  of  course,  as  it  would  be  in 
the  first  instance,  on  putting  off  a  trial  on  account  of  the 
temporary  absence  of  a  material  witness.  The  effect  is  very 
different.  Our  process,  to  obtain  the  testimony  desired,  is 
not  compulsory ;  the  delay  which  it  may  occasion  must  be 
proportioned  to  the  distance  and  difficulty  of  procuring  it, 
and  may,  sometimes,  hang  up  a  cause  for  an  uncertain  or 
indefinite  period.  Besides,  the  act  places  it  wholly  in  our 
discrection,  and  directs  that  we  shall  be  satisfied  of  the  pro- 
priety of  the  measure.  It  is,  therefore,  in  the  first  instance, 
competent  for  the  plaintiff  to  oppose  the  application,  if  he 
can  show  reasonable  grounds  on  which  it  ought  to  be  de- 
nied. 

In  the  present  case,  the  circumstance  of  the  witness  being 
a  foreign  minister  has  been  much  relied  upon,  but  that  alone 
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would  not  be  a  sufficient  reason  Tor  refusing  the  application. 
It  vould  be  improper  to  attempt  to  ezamine  him,  in  relation 
tn  his  official  duty  or  concerns,  but  he  may  be  a  witness  to 
other  facts,  and  lo  such  his  examination  ought  to  be  con- 
fined. The  interrogatories  to  be  put  to  him  might  be  iegu< 
laled  accordingly,  or,  if  impn^ier,  he  might,  although  he 
submitted  to  a  general  ezaminatioo,  refuse  to  answer  them. 
A  witness,  although  generally  sworn,  is  in  no  instance  bound 
to  answer  improper  questions,  either  in  relation  to  himself  or 
others.  If  examined  here  in  court,  the  rule  would  be  the 
same.  His  oath  is  always  general,  and  ia  understood  to  be 
thus  qualified. 

But  from  the  situation  of  this  minister,  there  is  great  rea- 
son to  doubt  the  propriety  or  necessity  of  examining  him  as 
a  witness.  It  is  highly  probable  that  he  can,  personally 
know  nothing  of  the  matters  in  controversy  between  these 
parties.  If  the  object  is  to  prove,  by  him,  the  general  laws 
of  Portugal,  in  relation  to  her  colonies,  they  may  be  proved 
as  facts,  by  other  witnesses,  and  probably  by  some  within 
the  reach  of  our  process,  or  by  others  whose  testimony 
[*139]  might  be  more  easily  obtained.  If  any  'private  or 
necret  regulations  are  expected  to  be  discovered  from 
his  testimony,  it  would  be  improper  to  send  a  commission, 
lo  examine  him  for  that  purpose,  since  it  would  be  evidently 
improper  for  him  to  answer  interrogatories  respecting  them. 
If  the  ol^ect  is  to  prove  the  existence  of  any  documents  in 
his  possession,  they  may  be  liable  to  the  same  objection,  and 
we  ought  first  to  be  satisfied  that  they  do  exist,  and  of  the 
purpose  they  are  intended  to  answer. 

There  would  be  no  hardship  on  the  defendants  to  oblige 
them,  therefore,  to  disclose  their  defence  on  an  applcation 
which  is  for  their  benefit,  and  is  to  delay  the  plaintifis ;  the 
terms  of  granting  the  commission  being  wholly  in  our  dis- 
cretion. 

On  the  whole,  we  think  that  enough  is  shown  by  the 
plaintiffs,  to  render  the  propriety  of  issuing  the  commission 
doubtful  and  suspicious,  and  it  is  ioeumbent  od  the  defea- 
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dants  to  remove  this  doubt,  by  showing  the  particular  object 
of  the  commission,  and  specifying  the  evidence  they  want  to 
obtain,  and  in  what  manner  it  is  material.  If  they  pursue 
the  application,  by  doing  this,  we  shall  then  be  better  able  to 
judge  of  the  propriety  of  granting  it.  We  are,  therefore,  of 
opinion,  that  the  application  ought  not  to  succeedt  under  the 
circumstances  which  now  appear. 

Motion  denied.(a)(6) 

(a)  [Old  note.]  On  a  subsequent  day,  the  application  for  a  commission  was 
renewed,  on  an  affidavit  of  the  defendants,  atMing  that  they  expected  to 
prove  by  the  Portuguese  secretary  of  state,  at  Lisbon,  the  laws  of  Portng;aI, 
relative  to  the  trade  with  the  Brazils,  and  an  aathentio  copy  of  the  judicial 
proceedings  at  Para,  relative  to  the  brig  Aurora  and  her  cargo,  seized  for  il- 
licit trade  with  the  Brazils.  The  counsel  also  exhibited  a  copy  of  a  letteri 
proved  by  affidavit,  from  the  Portuguese  secretary  of  state,  stating  his  official 
information  as  to  the  case,  and  an  expectation  of  receiving  the  judicial  pro* 
ceedings  from  Para,  &c< 

It  appeared,  that  the  action  was  on  a  policy,  on  the  brig  Aurora  and  her 
cargo,  from  New  York  to  Rio  Janeiro,  with  liberty  to  go  to  one  other  port, 
on  the  coast  of  Brazil,  and  back  to  New  York.  The  property  was  warranted 
**  free  from  any  charge,  damage,  or  loss,  which  may  arise  in  consequence  of 
a  seizure  or  detention,  for  or  on  account  of  any  illicit  or  prohibited  trade,'' 

&C. 

The  Court  (Lewis,  Ch.  J  dissenting,)  granted  the  comniisiion,  with  tb6 
Nmitation,  that  it  should  not  stay  the  proceedingw  beyond  the  next  November 
circuit ;  although  Radcliff,  J.  and  Thompson,  J.  thought  it  was  not  a  case 
strictly  withiii  the  act,  as  the  documentary  evidence  did  not  require  a  com' 
mission,  and  that  it  was  not  necessary  te  examine  a  witness  abroad,  as  to  the 
laws  of  Portugal.  Kent,  J.  was  of  opinion,  since  the  object  of  the  commis- 
sion had  been  disclosed,  that  it  was  within  the  act,  and  ought  to  be  granted 
without  hesitation,  as  the  witness  might  prove  the  laws  of  Portugal,  which 
were  stated  to  have  been  fluctuating  during  the  late  war,  and  might  be  known 
only  to  a  person  resident  in  Portugal. 

{h)  In  granting  or  refusing  a  commissioui  with  a  stay  of  proceedings^  (for 
without  a  stay  it  would  seem  to  be  a  matter  of  course  at  any  time,  at  the 
peril  of  the  party,)  the  court  have  a  right  to  exercise  a  sound  discretion,  ac- 
cording to  the  circumstances  of  the  case,  and  as  it  may  tend  to  the  discovery 
of  truth,  on  the  one  hand,  and  the  prevention  of  delay  on  the  other.  It  is, 
Iheiefore,  competent  for  the  opposite  party  to  resist  the  application^  if  he  can 
show  reasonable  grounds,  on  which  it  ought  to  be  denied ;  (3  Johns.  Ca». 
137  ;)  and,  in  such  case,  the  court  will  order  the  party  applying  for  the  com-' 
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[*140]  •Hunt  against  Leon. 

Id  an  action  of  trespara,  asaault  and  battery,  where  the  damages  found  by 
the  jory  are  under  5  dollarB,  the  judge»  notwithstanding  the  verdict  or 
pleadings,  may,  in  his  discretion,  refuse  a  certificate  to  entitle  the  plaintiff 
to  full  costs,  if  he  is  aatutfied,  on  the  evidence,  that  the  assault  and  battery 
were  not  sufficiently  proved. 

This  was  an  action  of  assault  and  battery,  in  which  a 
verdict  was  found  for  the  plaintiif,  for  one  cent  damages ; 
and  the  judge,  before  whom  the  cause  was  tried,  supposing 
he  had  no  discretion,  granted  a  certificate  to  give  full  costs, 
under  the  statute,  but  which  he  would  have  otherwise  re- 
fused. 

M.  Livingston^  for  the  plaintiff. 

Riker^  contra. 

mission,  to  disclose  by  affidavit,  what  he  expects  to  prove,  and  may  then,  in 
its  discretion,  grant  the  rule,  either  absolutely  or  conditionally,  unless  the 
adverse  party  will  admit  what  is  sought  to  l>e  proved  ;  by  which  is  meant, 
however,  an  admianion  of  the  facts,  and  not  mere  that  the  witness  would^  if 
preterit,  testify  to  thoee  facts,  (7  Cowen,  369 ;  Grah.  Prac.  2d  ed.  285.) 
But  the  court  will  not  refuse  a  commission  with  a  stay,  upon  an  affidavit  ihat 
the  witnesses  named  are  interested  in  the  cause,  but  will  leave  their  compe- 
tency to  be  determined  at  the  trial.    (11  Johns.  200.) 

It  would  seem,  also,  that  the  rule  before  laid  down,  with  regard  to  putting 
off  a  trial,  is  fully  applicable  in  the  case  of  a  commission,  namely,  that  the 
court  will  not  require  a  specification  of  the  testimony,  unless  circumstances 
of  suspicion  are  made  to  appear.  (Graham's  Practice,  2d  edition,  287.) 
And,  it  has  been  held,  that  on  a  motion  for  a  commission  to  examine  wit- 
nesses, with  a  stay  of  proceedings,  where  doubt  is  cast  upon  the  bona  fides 
of  the  application,  the  commission  will  not  be  granted  on  the  common  affi- 
davit ;  but,  if  at  a  subsequent  term,  a  prima  facie  case  for  a  commission  be 
made  out,  the  motion  will  be  granted.    (7  Wendell,  514.) 

It  would  seem,  also,  that  the  court,  in  granting  a  commission  with  a  stay 
of  proceedings,  may,  under  the  provision  of  the  statute  authorizing  it  to  im- 
pose such  terms  as  it  shall  think  proper,  (2  R.  S.  393,  sec.  11,)  impose  terms 
for  the  preservation  of  the  rights  of  the  other  party,  in  the  same  manner  as 
upon  an  application  for  the  postponement  of  a  trial,  to  which  we  have  before 
adverted.    (Grah.  Prac.  2d  ed.  288,  289.    See  1  Burr.  Prao.  2d  ed.  443.) 
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Learned  y.  Duval. 

Per  Curiam.  If  an  assault  and  battery  be  aufficietly 
proved,  or  the  title  to  lands  comes  in  question,  and  it  so  ap 
pears  to  the  judge,  he  is  bound  to  certify,  and  has  no  dis- 
cretion. The  cases  under  the  section  relative  to  wilful  and 
nialicious  trespasses,  equally  apply  to  this  section.  (Sess.  24. 
c.  170,  s.  5-^.)  But  neither  the  verdict  nor  form  of  plead- 
ing conclude  the  judge  ;  and  if,  on  the  evidence,  he  is  not 
satisfied  that  the  assault  and  battery  were  sufficiently  provedi 
he  is  not  bound  to  certify. 

Motion  grauted.(a) 


Learned  and  others  against  Dvval,  an  abscon-    ['141 J 

ding  debtor. 

This  coDit  has  the  same  power  over  the  proceedings  of  the  recorder  of  New 
York,  while  acting  as  commissioner,  as  when  acting  as  recorder ;  but  they 
will  not  exercise  the  power  where  the  recorder  has  a  discretion  by  the  act, 
and  has  acted  definitively,  as  in  granting  a  mpersedeat  under  the  act,  as 
to  abeconding  debtors.  The  regular  course  is  to  bring  up  the  proceedings 
of  the  recorder,  by  certiorari,  not  by  an  order  of  this  court. 

Jones,  in  behalf  of  the  plaintiffs,  presented  a  petition  to 
the  court,  praying  an  order  on  the  recorder  of  the  city  of 
New  York,  as  commissioner,  to  return  the  proceedings,  and 
to  set  aside  a  supersedas  granted  by  him,  under  the  21st  sec- 
tion of  the  act,  relative  to  absconding  debtors,  which  was  al- 
legedt  o  have  been  allowed,  after  an  appeal  had  been  inter- 
posed, and  upon  inadequate  secuity. 

C.  L  Bogert,  contra. 

Per  Curiam.  This  court  have  the  same  power  over  the 
recorder,  while  acting  as  commissioner,  as  when  acting  as 
recorder.  But  there  can  be  no  use  in  having  the  proceed- 
ings brought  up  in  this  case.    The  discretion  of  the  judge  or 

(«)  Grab.  Prac.  2d  ed.  730,  et  seq, ;  1  BurrUI's  Prac  2d  ed.  272,  it  9eq. 
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commisaioner,  ia  absolute  and  definitive,  as  to  the  competency 
of  the  security  ;  and  as  a  supersedaa  issued,  by  which  the 
property  was  discharged,  the  act  of  the  recorder  must  neces- 
aarily  be  final.  As  we  could  not  correct  the  proceedings,  in 
this  case,  there  would  be  no  use  in  granting  the  order  prayed 
for.  The  regular  course  of  proceeding  is  not  by  an  order. 
The  proper  mode  of  bringing  up  the  proceedings  is  by  a 
certiorari  directed  to  the  recorder. 

Motion  denied. 


[*143]    *Crownihoshibld  and  others  against  The  New- 
York  Imsurance  Cobipany. 

Whan  piodi  wara  ioaarail  in  179S,  from  Salem  to  Europa,  and  tram  thencs 
to  tli«  Eut  lodiaa,  and  back  to  the  United  Slatsa,  with  lilwrtr  le  touch, 
alaj  and  trade  at  any  porta  ai  pl&oea  on  Lhe  outward  and  homeward  pai- 
aagM,  hx.  The  ahip  aailed  to  Bordeaux,  and  from  thence  ehe  went,  rio- 
cuawrely,  to  the  Iile  of  Franoe,  Tranquebai,  Pondlcherry  and  Madraa, 
(Tom  whence  iht  retomed  to  Poadicheny,  and  aailed  tbenee  [o  the  lele  at 
France,  and  from  thence  in    1T97,  back  to  Calcutta,  and  from  thence 

By  a  Demarandum,  written  by  the  inaoien  in  the  margin  of  the  policy,  in 
Maroh,  1798,  it  wu  agreed,  for  an  additional  pramium  of  10  per  oanL 
paid  by  the  inanrad,  the  ahip  hiTing  relarned  to  the  lala  of  Franca  from 
Calcnita.  and  aailed  aigain  to  [be  eoaat  of  India,  that  the  aame  ahonld  not 
prejudice  the  inaurad. 

It  wa«  bold,  that  the  memoraDdnni  wai  an  agnemenl  by  the  ionrer  and  not 
a  teorrsnty  by  the  inanrad,  and  that  it  coTered  all  previoua  deTiationii,  and 
raramed  tba  riak  from  the  Ida  of  Franca  back  to  the  Eart  Indira,  and  that 
(be  inaared  were  not,  therafore,  entitled  to  ■  retarn  of  lhe  additional  pre- 
mium, on  the  ground  of  a  mittake  in  the  repreaentation  as  to  lhe  actual  da- 
Tiation  wbJch  had  taken  place,  and  which  might  not  he  cured  by  lhe  mem- 
orandnm. 

This  was  an  action  of  attumpsit,  for  the  return  of  a  pre- 
mium on  a  policy  of  insurance,  on  goods  on  board  the  ship 
Belisarius,  "  from  Salem  to  one  or  more  ports  in  Europe,  and 
at  and  from  thence,  or  either  of  Ihem,  to  any  port  or  ports, 
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place  or  places  in  the  East-India  or  China  seas,  with  liberty 
to  touch,  stay  and  trade,  at  any  of  the  ports  and  places,  on 
her  outward  and  homeward  passages,  in  port  and  at  sea,  at  all 
times  and  in  all  places,  as  well  on  this  as  on  the  other  side  of 
the  Cape  of  Good  Hope,  until  her  safe  arrival  at  her  port  of 
discharge  in  the  United  States,  d&c.  The  ship  sailed  in  Oc- 
tober, 1796,  from  Salem  and  arrived  at  Bordeaux;  from 
thence  she  sailed  to  the  Isle  of  France,  thence  to  Tranquebar, 
thence  to  Pondicherry,  thence  to  Madras,  from  thence  she  re- 
turned to  Pondicherry,  and  from  thence  sailed  to  the  Isle  of 
France ;  and  in  October,  1797,  sailed  from  thence  back  to 
Calcutta,  where  she  arrived  in  December,  1797,  and  left  Cal- 
cutta, on  her  return  home  in  February,  and  touched  at  Tran- 
quebar, the  Isle  of  France,  and  the  Isle  of  Bourbon,  from 
whence  she  sailed  for  America,  and  arrived  at  Salem,  in  July, 
1798. 

In  March,  1798,  the  following  memorandum  was  written, 
by  the  defendants,  in  the  margin  of  the  policy.  <<  The  ship 
Belisarius  having  returned  to  the  Isle  of  France  from  Cal- 
cutta, and  from  thence  proceeded  again  to  the  coast  of  India; 
it  is  agreed,  that  in  consideration  of  an  additional 
premium  of  ten  per  cent.,  hereby  'acknowledged  to  [*143] 
be  received,  the  same  shall  not  prejudice  this  insu- 
rance." 

A  verdict  was  taken,  by  consent,  for  the  plaintiffs,  subject 

to  the  opinion  of  the  court  on  a  case  containing  the  above 
facts. 

The  return  of  the  additional  premium  of  ten  per  cent,  was 
claimed  by  the  plaintiffs,  on  the  ground  that  the  actual  de- 
viation was  not  understood  by  the  plaintiffs,  and  the  agree- 
ment founded  on  a  mistake.  That  the  actual,  was  different 
from  the  supposed  deviation,  and  the  policy  being  avoided 
by  the  deviation  which  took  place,  was  not  revived  by  the 
memorandum,  so  that  the  additional  premium  was  paid 
without  consideration. 

C  /.  Bogert^  for  the  plaintiffs. 

Hoffman  and  HamUtorii  contra.  « 
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Per  Curiam.  The  object  of  the  memorandum  was  to 
cover  all  previtms  deviations^  and  the  ship  was  again  to  sail 
and  the  risk  was  renewed  from  the  Isle  of  France  back  to 
the  East  Indies,  on  the  same  iter  or  voyage  described  in  the 
policy,  beyond  that  place.  It  is  not  like  a  warranty  by  the 
insured.  It  is  an  agreement  by  the  insurer,  who,  in  case  of 
loss,  could  not  object  to  pay,  on  the  ground  of  a  previous  de- 
viation. The  representation  that  the  ship  had  before  come 
from  Calcutta,  was  wholly  immaterial  to  the  risk,  and  could 
not  affect  the  interest  of  either  party.  Having,  then,  run  the 
risk,  under  the  memorandum,  the  defendants  are  entitled  to 
retain  the  premium. 

Judgment  for  the  defendant.(a) 

(a)  Ab  to  what  conititutM  a  doTiation  ;  see  tupra,  p.  15,  n.  c.  to  Patrick 
T.  Ludlow,)  That  a  deviation  may  be  waived ;  see  1  Pbill.  on  Ins.  ed* 
1840,  p.  572,  573,  and  autfa.  In  Warren  y.  The  Ocean  Ine.  Co.,  (4  Shepley, 
439,)  it  was  held  that  where,  by  the  nni form  practice  of  an  insarance  compa- 
ny, a  deviation  by  the  risk,  aosumed  in  the  policy  is  waived  by  the  president, 
for  a  compensation  agreed  upon  by  him  and  the  aasured,  and  the  waiver  and 
assent,  with  the  terms  thereof,  are  written  across  the  policy,  without  any 
new  signature,  and  recorded  by  the  secretary,  a  contract  so  made  is  binding 
upon  the  corporation.  And  it  is  the  act  of  the  corporation,  although  not  re- 
corded. As  to  return  of  premium,  see  tttpra,  vol.  2,  p.  330,  n.  (a)  to  Holmo» 
V.  United  In;  Co, ;  U.  S.  Dig.  tit  Insarance,  XVIl. ;  id.  Soppt.  tit.  Insoranoe. 
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Carpenter  against  Butterfield. 

The  JMuiDg  of  Uie  writ  in  a  cause  is,  for  every  material  purpose,  the  corn- 
meacement  of  the  suit 

Where  a  defendant,  after  a  writ  issued  against  him,  of  which  he  had  notice 
and  before  he  was  actually  arrested,  purchased  a  promissory  note,  made  by 
the  plaintiff,  which  was  endorsed  to  him  for  the  avowed  purpose  of  settin^p 
it  off  against  the  plaintiff's  demand;  it  was  held  the  tet^off  was  not  admis- 
sible. 

Where  a  right  of  action  is  vested,  and  an  action  commenced,  nothing  can 
deprive  the  plaintiff  of  hb  right  to  recover,  except  some  act  done  by  him- 
self in  relation  to  that  right 

A  debt  or  demand,  to  be  set  off  under  the  statute,  must  be  an  existing  debt 
or  demand,  at  the  time  of  the  commencement  of  the  plaintiff's  suit 

Fictiojurit  is  never  allowed  to  work  an  injury  or  prejudice  to  any  party. 
Per  Radeliff,  J. 

This  was  an  action  of  covenant,  on  a  sealed  note,  dated 
the  10th  March,  1797,  by  which  the  defendant  promised  to 
pay  the  plaintiff  96  pounds,  on  the  1st  May,  1798,  &c. 

The  cause  was  tried  at  the  Washington  circuit,  in  1801. 
The  defendant  offered  in  evidence,  by  way  of  set-qfj  a 
promissory  note,  made  by  the  plaintiff,  to  Joseph  Dickson, 
or  order,  and  by  liim  endorsed  to  the  defendant,  for  a  valu- 
able consideration. 
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It  appeared  that  the  under  sheriff  went  to  the  house  of  the 
defendant,  for  the  purpose  of  arresting  him  on  the  writ,  is- 
sued ia  this  cause,  and  found  the  door  shut,  and  was  in- 
formed by  (he  defendant,  who  knew  the  sheriff  had  the  writ, 
and  had  come  to  arrest  him,  that  he  would  not  suffer 
[•146]  himself  to  be  arrested,  until  he  could  procure  a  'ne- 
gotiable note,  then  in  the  hands  of  Dickson,  to  be 
endorsed  to  him,  which  he  intended  to  purchase  as  a  set-off 
against  the  plaintiff's  demand,  and  that  as  soon  as  he  could 
have  the  endorsement  made,  he  would  submit  to  an  arrest, 
and  give  bail.  The  sheriff  went  away,  and  the  defendant 
afterwards  procured  the  note  to  be  endorsed  to  him,  and 
gave  bail  in  this  cause.  On  this  evidence,  the  judge  refused 
to  admit  the  set-off,  and  a  verdict  was  found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  the  misdirection  of  the  judge. 

Woodworiht  for  (he  defendant. 

ChampHn,  contra. 

Thompson,  J.  The  question  submitted  to  the  determi- 
nation of  the  court,  in  (his  cause,  is  whether  a  promissory 
note,  purchased  by  the  defendant,  and  endors«l  by  him, 
after  the  issuing  of  the  writ,  and  before  the  return  thereof, 
may  be  set  off,  under  a  plea  of  payment,  against  the  plain- 
tiff 's  demand.  I  consider  the  issuing  of  the  writ  in  a  cause, 
as  to  every  material  purpose  whatever,  the  commencement 
of  the  action.(o) 

(a)  The  Revuiid  Slatates  of  New  York,  |3il  ed.  vol.  2,  p.  440,  §  I,)  pra- 
vliles  thai  Ihe  iiniDg  and  nrvice  of  a  capiia  ad  reap,  aball  Iw  (he  coDimeoee- 
meat  of  a  auiti  except  wbers  il  ii  inued  lo  aave  the  ■talulea  of  limitalioo. 
(id.  p.  397,  i  38.)  Sea  Jehnnn  i.  Camrtack,  (6  Hill,  10.}  Il  ia  not  haweTer 
undentood,  that  any  change  id  the  previoua  law  apda  thii  ■abject,  waade- 
■ignod  in  tbe  reviaion  of  the  itatulea,  and  that  the  iaauing  of  a  ca^iiaa  ia  tha 
commanceinaDt  of  a  auit.  Mi.  Grahani  reniatki,  (1  Grab.  Prac.  3d  ad. 
503,)  "  according  to  all  the  caaea  befara  tl)e  adoption  of  the  reviaed  atalutea, 
the  eaing  oat  of  the  capiat  wa*  deemed  the  coio  men  cement  of  tha  suit 
{Carptnttr  v.  ButltijUld,  3  Johni.  Can.  145.  Lawn/  v.  Lawrenct,  I  Cainea, 
69.  Bird  t.  Carilat,  9  Johna.  Rep.  343.  Citetham  t.  Ltwit,  3  Johne-  Rep. 
49.    BurdUk  V.  Oritn,  18  Johna.  14.    Roa*  t.  LuthT,  4  Comn,  158.    Ha- 
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The  Statute  authorizing  a  set-off  declares,  that  if  two  or 

more  persons,  dealing  together,  be  indebted  to  each  others 


gan  V.  Cuyler,  8  Cowen,  203  ;  see  also,  Patterson  v.  Parker,  2  Hill,  598.) 
But  in  a  late  case,  Bronson,  J.  said,  that  it  was  no  longer  the  general  rale, 
that  the  suit  was  commenced  when  the  writ  was  delivered  to  the  sheriff,  but 
that  service,  as  well  as  the  issuing  of  the  capias,  was  now  necessary  to  the 
commencement  of  a  suit,  except  where  the  question  was  upon  the  statute  of 
limitations.  {Johnson  ▼.  Comstock,  6  Hill,  11,  12.)  This  observation  has 
been,  however,  more  recently  regarded  by  this  court,  in  a  case,  for  a  note  of 
which  I  am  indebted  to  Mr.  Hill,  as  a  mere  dictum,  and  has  been  overruled, 
on  the  ground,  that  the  revised  statutes,  (2  R.  S.  347,  sec.  1,)  had  not  made 
any  change  in  the  former  rule  in  this  respect,  as  it  is  above  stated.  {Dexter 
y.  Adams,  MS.  Jan.  term,  1845.)  By  the  suing  out  of  the  capias,  is  not 
meant,  merely,  filling  up  the  writ,  although  it  is  unnecessary,  except,  in  ac- 
tions for  penalties  or  forfeitures,  (2  R.  S.  sec.  6,)  to  show  that  it  was  actually 
delivered  to  the  sheriff:  it  is  sufficieut,  if  it  appear,  that  the  writ  was  made 
out,  and  sent  to  the  sheriff  or  his  deputy,  by  mail  or  otherwise,  with  a  bona 
Jide,  absolute,  and  unequivocal  intention  of  having  it  served.  (Ross  v.  Lu- 
ther,  4  Cowen,  161.  Visseher  v.  Oansevoort,  18  Johns.  496.  Burdick  v. 
Oreen,  18  Johns.  14.)"  See  Grab.  Prac.  2d  ed.  p.  103, 113.  Burrill's  Prac. 
Sd  ed.  vol.  1 ,  p.  97.  The  general  rule  in  the  United  States  is,  that  the  issn- 
ing  or  suing  out  of  the  writ,  is  the  commencement  of  the  action  ;  (Lotory  y. 
Lawrence,  1  Caines,  69.  Bryce  v.  Morgan,  3  Caines,  133.  Bird  v.  Cari- 
tat,  2  Johns.  342.  Cheetham  v.  Lewis,  3  Johns.  42.  Fowler  v.  Sharp,  15 
Johns.  326.  Ross  v.  Luther,  4  Cow.  158.  Hogan  v.  Ouyler,S  Cow.  UG3, 
Parker  y.  Colcord,  2  N.  Hamp.  36.  Society,  ^c  v.  Whiteomb^  ib.  227. 
Ford  V.  Phillips,  1  Pick.  202.  Reed  v.  Brewer,  Peck,  276.  Thompson  v. 
Bell,  6  Moor.  560.  Day  v.  Lamb,  7  Verm.  426.  Cox  v.  Cooper,  3  Ala.  256. 
See  Chiles  v.  Jones,  7  Dana,  545.  Whitaker  v.  TurnbuU,  3  Harr.  172. 
Feaxle  v.  Simpson,  1  Scammon,  30.  Swift  v.  Crocker,  21  Pickering,  241. 
Bunker  v.  Shed,  8  Metcalf,  150.  Swisher  v.  Swisher,  Wright,  755.  Cald- 
well V.  Heitshu,  9  Watts  &l  Sergeant,  51 ;)  but  in  Connecticut,  service  of 
the  writ  is  also  required.  {Clark  v.  Helms,  1  Root,  487.  Jencks  v.  Phelps, 
4  Connecticut,  149.  Spalding  v.  Butts,  6  Connecticut,  30.  Oates  v.  Bush* 
nell,  9  Connecticut,  530.)  By  the  Code  of  Procedure  of  the  State  of  New 
York,  4  106,  112,  113,  114,  civil  actions  in  the  courts  of  record  in  this 
state,  shall  be  commenced  by  the  service  of  a  summons.  The  summons 
may  be  served  by  the  sheriff  of  the  county,  where  the  defendant  may  be 
found,  or  by  any  other  person,  not  a  party  to  the  action,  fhe  service  shall 
be  made,  and  the  summons  returned,  with  proof  of  the  service,  to  the  person 
whose  name  is  sabscribed  thereto,  with  all  reasonable  diligence.    The  pexson 
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and  one  sue  the  other,  the  defendant  may  set  off  his  demand, 
^c.  On  a  fair  and  reasonable  inlerpretation  of  the  part  of 
^e  statute,  it  would  seem,  that  the  debt  or  demand,  which 

mbeerilMiig  the  sammani  mrif,  &t  hi*  option,  by  bd  eadonemant  on  the 
■ammoiM,  fix  Ibc  time,  for  the  wrvics  thereof,  and  the  lervica  ah*)!  Ihea 
be  m&de  nccordtogljr.  The  Bummont  shall  be  srrred  b;  delivering  a  copy 
Ibeieor,  u  followi :  I.  If  the  eait  be  a^inil  a  corpoiatien,  to  tbe  preii- 
dent,  or  other  head  of  the  corporation,  aecretaTr,  cuhier,  or  managiDg  aseDt 
Ibereof:  3.  ICairainit  a  minor,  nnder  IheBfreorronrleen  yam,  loeach  tninor 
penoDiily,  and  b1»  to  hii  Tather,  mother,  or  gDardiao,  or  if  tbere  be  none 
within  tho  itate,  then  to  any  person  having  the  care  and  control  ot  aneb 
tniDor ;  or  wiib  vhom  he  ahstl  reside,  or  in  whoae  eervioe  he  ihall  be  em- 
ploysd :  3.  IF  agoinit  a  penon  jadicially  declared  to  be  of  aneoiind  mind,  or  ia- 
eapabls  of  condncling  hii  own  a&in,  in  coneeqnence  or  hahilual  diunkanneM, 
•nd  for  whom  a  committee  hfu  been  appointed,  to  the  conimittse;  end  to 
the  darendant  penonally;  4.  In  all  other  caeei,  to  the  daCendant  penonally. 
When  the  penon  on  whom  the  Nrrice  ia  to  ha  made,  cannot  arter,  dua  dili. 
gence  be  found  within  the  itale,  nnd  that  feet  aball  appear  by  affidavit  to 
the  nlufacUoo  of  the  conrt,  or  a  judge  thereof;  and  it  aball  in  like  manner 
appeal  that  a  cauaa  of  action  ailsla  againtt  the  defendant,  in  ratpect  to 
whom  the  aerTice  l<  to  be  made,  and  tbit  anch  defendant,  ia  a  reaident  of 
this  atate,  or  baa  property  therein  ;  auch  coort  or  jodfre  may  grant  an  order, 
ibat  Iba  aarvice  be  made  by  the  publieetioa  of  the  anmmoni  in  two  newapa- 
paie,  which  tbe  jndgs  may  deaignale,  a*  moat  likely  to  give  notiee  to  the 
peiaon  to  be  served,  and  for  inch  length  of  time,  not  leaa  than  thirty  dayl, 
M  the  judge  aball  deem  raasonsblo.  In  case  of  publication,  tbe  judge  aball 
alao  direct  a  copy  of  tbe  aummona  to  ha  forthwith  depoeited  in  Iha  post  office, 
directed  to  the  person  to  ba  aervad.  at  hia  place  of  reaidence.  nnlesa  it  appear 
to  the  jodge  thai  such  reaidence  ia  neither  kuown  to  the  party  making  the 
application,  nor  can  with  reasonable  diligence  be  aaeartained  by  him.  Pai- 
•onal  rarriae  of  the  aummona  out  of  the  atate,  ahall  be  eqnlTalant  to  publica- 
tion, and  deposit  in  the  poet  office.  The  proviaion  of  the  Code  in  referencs 
l«  commencing  aoliana  to  aave  the  atatate  of  limitalioni  ia  as  followa  :  An 
action  aball  not  be  deemed  commenced,  within  tbe  meaning  of  Lhia  title,  nn- 
lenit  appear:  1.  That  the  aammone  or  other  proceaa  therein  waa  duly  seried 
npon  the  defendanta,  or  one  of  them  ;  or  2.  That  the  aummona  was  drlivarad, 
with  the  intent  that  it  ahould  be  actually  served,  to  the  aherilf  of  the  county 
in  wbioh  the  defendants,  or  one  of  them,  niually  or  last  resided  ;  or  if  a  cor- 
poration be  defendant,  to  the  ahaiiffof  the  county  in  which  auch  corporation 
was  ealebliihad  by  law,  or  where  ita  general  businaae  waa  transacted,  oi 
where  it  kept  an  office  for  tbe  tranaaction  of  busineai.    (Code  Pnic.  f  79.) 
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the  defendant  can  set  off,  must  be  an  existing  demand,  ia 
the  defendant,  at  the  time  when  the  plaintiff's  suit  is  com- 
menced. In  the  present  case,  the  note  was  purchased  by 
the  defendant,  after  he  knew  the  writ  was  in  the  hands  of 
the  sheriff,  and  an  attempt  had  been  made  to  serve  it, 
and  he  purchased  the  note  for  the  •express  purpose  of  [  *147] 
setting  it  off  against  the  plaintiff's  demand.  It  was  an 
act,  therefore,  not  done  in  good  faith,  and  ought  not  to  be  tole- 
rated farther  than  the  strict  rules  of  law  will  require.  The 
plaintiff,  when  he  commenced  his  suit,  had  a  good  cause  of 
action,  and  a  legal  and  undeniable  rivht  to  recover,  and  to 
suffer  the  defendant  to  defeat  that  right,  by  any  subsequent 
collateral  demand^  would  subject  the  plaintiff  to  the  payment 
of  costs,  for  doing  an  act  which  he  had  a  legal  right  to  do. 
If  the  plaintiff  should,  by  his  own  act,  after  the  commence- 
ment of  the  suit,  furnish  the  defendant  with  a  good  defence, 
he  may  plead  it  puis  darrein  continuance.  Though  it  would 
defeat  the  recovery,  and  subject  the  plaintiff  to  the  payment 
of  costs,  yet  that  would  be  a  damage  arising  from  his  own 
act,  pending  the  suit,  and  knowing,  at  the  same  time,  that  it 
might  affect  that  particular  action.  As  if  he  should  give  a 
release  or  discharge,  or  accept  a  direct  payment  of  his  de- 
mand. A  plaintiff  cannot  give  in  evidence,  a  demand  arising 
after  the  commencement  of  his  suit.  Pleas  of  set-off  are  in  the 
nature  of  cross  actions.  Wherever  there  is  a  plea  of  pay* 
ment,  the  time  alleged,  in  all  the  precedents  of  the  books, 
and  1  believe,  in  universal  practice,  is,  <'  that  before  the  ex- 
hibUion  of  the  billj  or  commememeiit  of  the  suitj  the  de* 
fendant  paid,"  &c.  If  the  defendant,  on  the  trial,  should 
offer  in  evidence,  a  demand  that  accrued  after  the  time  laid 
in  his  plea,  it  would,  in  my  opinion,  be  inadmissible ;  be- 
cause, the  judgment  could  not  be  pleaded  in  bar  to  an  action 
afterwards  commenced,  for  the  same  demand,  as  it  would 
appear  to  have  originated  after  the  day  laid  in  the  record. 
No  possible  injury  can  result  to  th6  defendant  from  adopting, 
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as  the  general  rule  oq  this  subject,  the  one  that  [  have  laid 
down.  He  does  not  lose  his  demand ;  and  in  the  case  now 
before  the  court,  it  is  stated  that  the  defendant  paid  a  full 
and  valuable  consideration  for  this  note ;  be,  therefore,  could 

have  had  no  other  object  in  view,  than  to  subject  the 
[*148J    plaintiff  to  the  payment  of  costs.    *It  appears  to  me, 

that  to  adopt  the  rule  contended  for  by  the  defen- 
dant's counsel,  would  greatly  embarrass  the  circulation  of 
this  species  of  paper,  as  it  would  be  unsafe  for  any  man  to 
commence  an  action  against  another,  while  he  had  any  paper 
afloat  that  would  become  due,  at  any  time  before  it  should 
be  necessary  for  the  defendant  to  plead.  If  the  defendant 
could,  in  any  way,  have  availed  himself  of  this  note,  as  a 
set-off,  he  ought  to  have  laid  a  day  in  the  plea,  subsequent 
to  the  time  when  the  note  was  endorsed  to  him ;  and  such  a 
plea,  on  demurrer,  would  have  been  bad.  The  case  of  Evans 
V.  Prosser  (3  Term  Rep.  186,)  is  in  i)oint,  and  decides  the 
whole  quesiion.  In  that  case,  one  of  the  pleas  was,  "  that 
the  plaintiff,  at  the  time  of  the  plea  pleaded^  was  indebted^^ 
&c.  and,  on  demurrer,  the  court  determined  that  the  plea 
was  bad ;  that  it  ought  to  allege  that  the  plaintiff,  at  the  com- 
mencement  of  the  suit,  was  indebted,  &.c.  In  that  case,  Mr. 
Justice  Buller  takes  notice  of  the  case  of  Reynolds  v.  Bur- 
ling, (Doug.  112,  note,)  in  which  it  was  said,  thai  actio  non 
goes  to  the  time  of  plea  pleaded,  and  not  to  the  commence- 
ment of  the  suit,  and  denies  that  such  a  doctrine  is  maintain- 
able. The  judgment  of  the  court  in  Evans  v.  Prosser^ 
clearly  overrules  the  decision  in  Reynolds  v«  Burling,  and 
also  in  Sullivan  v.  Montague,  (Doug.  106,)  so  far  as  that 
case  bears  on  the  present  question,  and  must,  in  my  judg- 
ment, be  considered  as  overturning  all  prior  cases  which  ap- 
pear to  countenance  a  contrary  doctrine.  It  may  be  said 
that  the  statute  of  set-off  ought  to  receive  a  liberal  construc- 
tion, because  it  tends  to  prevent  multiplicity  of  suits :  the 
argument  has  weight.    Still  it  is  to  be  observed,  that  it  is 
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BOt  compulsory  on  a  party  to  set  off  his  demand.  He  has  a 
right,  if  he  chooses,  lo  waive  a  set-off  and  resort  to  his  action  ; 
and,  by  this  means,  to  defeat  all  the  beneficial  effects  of  the 
statute,  in  this  respect  This  statute  ought  not  to  receive  a 
construction  which  tends,  in  its  consequences,  to 
countenance  fraud  and  unfair  practices,  or  to  *ren-  [*149] 
der  uncertain  the  rights  and  remedies  of  individuals. 
Upon  the  whole,  therefore,  I  am  of  opinion,  that  a  note  en« 
dorsed  to  a  defendant,  after  the  commencement  of  a  suit 
against  him,  (and,  especially,  when  obtained  for  the  express 
purpose  of  defeating  the  action,  as  in  the  present  case,)  ought 
not  to  be  admitted  as  a  set-off;  and  that  a  new  trial  ought 
not  to  be  granted. 

Radgliff,  J.  The  defence  upon  the  note  purchased,  I 
understand,  rests  on  two  grounds. 

1.  That  in  this  case,  and  in  general,  the  ordinary  procee- 
dings in  this  court  are  analogous  to  the  proceedings  by  bill^ 
in  the  K.  B.  in  England ;  that  the  capitis  is  a  process  to 
bring  in  the  defendants  merely ;  that  the  bill  and  declaration 
are,  in  contemplation  of  law,  the  same,  and  the  actual  filing 
of  the  declaration,  and  not  the  time  of  issuing  the  caputs^  is 
the  commencement  of  the  suit. 

2.  That  in  every  case,  the  defence  in  the  plea  relates  to 
the  time  of  pleading,  that  the  general  form  of  pleading  "  actio 
nofij^^  &c.  shows  that  it  goes  to  that  time  only,  and  not  to 
the  commencement  of  the  suit,  and  that,  therefore,  it  is  suffix 
cient,  if  the  defence  existed  at  the  time  of  pleading. 

In  relation  to  the  first  ground  of  defence,  it  is  admitted, 
that  the  generbl  practice  of  this  court  is  borrowed  from  the 
K.  B.  although,  in  many  respects,  alterations,  according  to 
circumstances,  have  been  gradually  introduced.  Our  pro- 
ceedings are,  however,  ordinarily  supposed  to  be  by  billj  but 
the  process  thereon  by  capias  here,  and  by  bill  of  Middlesex 
in  England,  are  not  the  same.  The  capias  is  generally  thee 
first  process  here,  in  every  county,  and  runs  in  the  name  of 
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the  people,  and  bears  a  teste.  The  bill  of  Middlesex  is  a 
mere  order  or  command  of  the  court,  and  has  no  teste^  and 
is  confined  to  the  county  in  which  the  court  sits.  In  every 
other  country  a  latitat  is  the  first  process,  grounded  on  a 

supposed  previous  return  of  a  bill  of  Middlesex.    Ad- 
[*150]    mitting  our  practice,  in  general,  to  *be  analogous  to 

that  of  the  K.  B.  it  must  also  be  admitted  that  the 
modern  English  authorities  consider  the  declaration  as  the 
exhibition  of  the  bill,  and  the  commencement  of  the  suit. 
Still,  I  think  it  would  not  be  difficult  to  show  that  these 
authorities  are  not  strictly  correct,  and  have  confounded  the 
original  bill,  which  used  to  be  filed,  and  which  is  yet  sup* 
posed  to  be  filed,  before  the  issuing  of  any  process,  with  the 
subsequent  declaration  in  the  cause.  But  I  conceive  it  un- 
necessary to  examine  this  point,  because  those  very  authori- 
ties admit,  and  I  take  the  law  to  be  settled,  that,  for  every 
material  purpose,  the  time  of  taking  out  the  first  process  is 
to  be  considered  as  the  actual  commencement  of  the  suit. 
With  regard  to  legal  fictions,  it  is  a  general  maxim,  that  in 
fictione  juris  semper  subsistit  equitas.  Wherever  it  may 
contribute  to  the  advancement  of  justice,  the  fiction  is  main- 
tained, but  is  never  allowed  to  work  an  injury  or  prejudice 
to  any  party.(6)    For  this  reason,  the  real  time  of  suing  out 


(&)  Fictio  juris  m  dunned  to  be  m  legal  aMumptioa  that  a  thing  is  true 

which  ia  either  not  true  or  which  is  as  probably  false  as  true  ;  (Bell's  Diet,  and 

"^ijf.  of  Scotch  Law,  p.  427  ;)  and  the  rale  on  this  sabject  is,  that  the  court 

■11  not  endure  that  a  mere  form  or  fiction  of  law,  introduced  for  the  sake  of 

^ce,  should  work  a  wrong  contrary  to  the  real  truth  and  substance  of  the 

g.    (Per  Lord  Mansfield,  C.  J.,  Johnton  v.  Smithy  2  Burr.  950.    See  10 

40 ;  id.  89.    As  to  fictions  in   pleading,  see  Steph.  Plead.  5th  ed.  489, 

So,  by  fiction  of  law,  all  judgments  were  formerly  supposed  to  be  re- 

i  in  term,  and  to  relate  to  the  first  day  of  the  term,  but  in  prac- 

Igments  were  frequently  signed  in  vacation  ;  and  it  was  held,  that 

le  purposes  of  justice  required  that  the  true  time  when  the  judgment 

aed  should  be  made  to  appear,  a  party  might  show  it  by  averment  in 
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the  bill  of  Middlesex  or  latitat^  in  England,  and  the  capias^ 
here,  when  it  becomes  material  to  the  rights  of  either  party, 
is  regarded  as  the  actual  commencement  of  the  suit.  Thus 
to  a  plea  of  the  statute  of  limitations,  the  plaintiff  may  reply 
the  actual  time  of  suing  out  his  bill,  or  latitat^  to  show  that 
his  action  was  commenced  within  the  period  prescribed  by 
the  statute.  So  on  a  plea  of  tender,  and  in  suits  by  the  as* 
signees  of  bankrupts^  and  in  all  those  cases  where  the  right 
of  action  is  limited  to  a  short  period,  both  parties  have  an 
equal  advantage  to  show  the  truth  as  it  substantially  is ;  and 
the  actual  time  of  suing  out  the  process  is  regarded  as  the 
real  commencement  of  the  suit,  in  opposition  to  the  general 
fiction  of  law.  This  deviation  from  legal  fictions,  is  foun- 
ded on  a  principle  which  from  its  nature,  cannot  be  confined 
to  particular  cases,  and  must  be  applicable,  whenever  it  be- 
comes essential  to  the  rights  of  either  party.  Testing  the 
present  case  by  this  principle,  the  real  question  is,  whetheri 

pleading ;  and  it  was  obserred  j^enerally,  that,  wherever  a  fiction  of  law 
works  injustice,  and  the  facts,  which  by  fiction  are  sapposed  to  exist,  are  in- 
consistent with  the  real  facts,  a  court  of  law  ought  to  look  to  the  real  facts. 
{LyitUton  ▼.  Cro83, 3  B.  &  C.  317, 325.)  Nor  will  a  legal  fiction  be  raised  so  as 
to  operate  to  the  detriment  of  any  person,  as  in  destruction  of  a  lawful  vested  es- 
tate, iorfietio  legia  imgue  operatur  alicui  damnum  vel  injuriam,  (3  Rep.  36 ; 
per  Cur. ;  Waring  t.  Dcwhury,  Gilb.  £q.  R.  23.)  The  law  does  not  love  that 
rights  should  be  destroyed,  but,  on  the  contrary,  for  the  supporting  of  them  in- 
vents notions  and  fictions.  (Per  Gould,  J.,  Cage  v.  Acton,  1  Ld.  Raym.  516, 
517.)  In  Maryland,  a  junior  grant  of  land  wiU  not  relate  to  an  elder  certificate, 
where  the  purchase  money  has  not  been  paid  before  another  person  has  return- 
ed a  certificate  and  compounded  thereon.  {Hatk  v.  Polk,  1  Har.  it,  M*Hen. 
363.)  In  Maryland,  a  grant  was  held  not  to  relate  back  to  the  certificate  of  sur- 
vey, 60  as  to  overreach  a  prior  grant  for  the  same  land,  where  the  certificate 
had  not  been  returned,  nor  the  composition  paid,  within  the  time  limited  by 
the  rales  of  the  land-oiSce.  {Beall  v.  Beall,  1  Har.  Sl  J.  346.)  in  Maryland, 
to  entiUe  a  party  to  the  benefit  of  the  relation  of  his  grant  to  the  certificate,  it 
is  incumbent  on  him  to  show  an  equity  ;  and  producing  copies,  under  seal,  of 
the  warrant,  certificate,  and  grant,  is  not  sufficient  to  entitle  him  to  such 
benefit.    {Hammond  v.  Warfield,  2  ib.  151.) 
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in  justice  and  sound  legal  policy,  we  ought  not  to 

{*151j    abandon  *the  fiction,  and  consider  the  suing  out  of 

the  process  as  the  real  commenceinent  of  the  action. 

The  plaintiff  here  appeared  in  the  character  of  a  fair  cred- 
itor. The  defendant  was  justly  indebted  to  him.  To  recov- 
er his  debt,  he  commenced  this  action,  and  the  debtor,  aware 
of  the  process,  concealed  himself  to  avoid  the  service ;  and 
afterwards,  to  gain  an  advantage,  and  defeat  the  plaintiff  of 
his  action,  he  purchased  the  note  in  question,  in  order  to 
constitute  a  set-off,  and  then  submitted  to  the  process.  At 
what  time  the  note  became  due  does  not  appear.  It 
being  negotiable,  and  in  circulation,  the  plaintiff  could  not 
know  in  whose  bands  to  find  it,  unless  it  was  presented  for 
payment,  it  does  not  appear  to  have  been  presented,  and 
the  defendant  kept  it  till  the  plaintiff  declared  in  the  action, 
and  then  pleaded  it,  by  way  of  set-off,  and  contends  that,  by 
a  fiction  of  law,  be  must  succeed  and  charge  the  plaintiff 
with  the  costs  of  an  action,  justly  and  fairly  commenced.  It 
may  often  happen  that  a  note,  before  it  becomes  due,  may 
be  thus  purchased  and  kept  for  this  purpose ;  and  by  a  little 
artifice,  every  meichant  may,  in  this  way,  be  exposed  to  be 
defeated,  in  a  suit  rightfully  commenced,  and  improperly 
subjected,  at  least,  to  the  payment  of  costs.  I  think  the  fic- 
tion carried  to  this  extent,  instead  of  being  subservient  to 
the  ends  of  justice,  and  supporting  a  fair  course  of  dealing, 
would  tend  to  injustice,  and  open  a  door  for  practices  which 
ought  not  to  be  encouraged.  Whatever,  therefore,  may  be 
the  fiction,  with  respect  to  the  commeucatnent  of  a  suit  by 
bill,  in  this  court,  I  think  this  is  one  of  those  cases  in  which 
fair  dealing  and  legal  policy  require  that  we  should  reject 
the  fiction,  and  adopt  the  time  of  suing  out  the  first  process, 
as  the  actual  commencement  of  the  suit. 

2.  The  second  ground  taken  by  the  defendant  is,  that  the 
defence  contained  in  every  plea  relates  to  the  time  of  pleading, 
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and  that  it  is  sufficient  if  it  then  exists.  This  position,  in 
many  cases,  is  true ;  but  it  is  not  universally  so.  It 
18  also  trne  that  oc^io  noit,  &c.  as  stated  by  Lord  *Mans-  [*  162] 
field,  in  the  cases  of  SuUiva$i  ▼.  Motdagtie,  (Doug. 
106,)  and  Reynolds  v.  Beering^  (3  Term  Rep.  188,  note,) 
goes,  in  all  cases,  to  the  very  time  of  pleading,  and  not  to 
the  commencement  of  the  action;  but  this  introductory 
form  of  plerdin^  is  by  no  means  decisive  of  the  question. 
It  is  a  mere  allegation  that  the  plaintiff  ought  not  then  to 
maintain  his  action ;  but  the  cause  or  reason  why  he  ought 
not  to  maintain  it,  may,  consistently  with  this  allegation, 
have  arisen  before  or  after  the  commencement  of  the  action  f 
and  the  subsequent  form  of  the  plea  shows  that,  in  general, 
it  refers  to  a  time  antecedent  to  the  bringing  of  the  action, 
ante  eahibiiionem  billtB^  or  ante  impetrcUionem  brevis^  and 
not  to  the  precise  time  of  pleading,  or  to  any  period  after  the 
commencement  of  the  action.  Still  it  may,  in  many  cases, 
properly  refer  to  and  allege  a  time  subsequent  to  the  begin- 
ning of  the  action,  and  up  to  the  very  time  of  pleading ;  as 
where  the  defence  arises  upon  some  act  done  by  the  plaintiff 
himself,  as  a  release  made,  or  a  payment  accepted  by  him, 
subsequent  to  the  commencement  of  the  suit.  In  those  and 
in  similar  cases,  the  defendant  may,  in  his  plea,  state  the  real 
time,  although  after  the  action  brought,  and  the  plea  will  be 
good;  or  if  the  matter  of  his  defence  arise  subsequent  to  his 
plea,  he  may  plead  it  puis  darrien  continuance.  But  in 
all  those  cases,  the  matter  of  his  defence  must  arise  fron^ 
some  act  of  the  plaintiff,  done  in  relation  to  the  suit  or  to  the 
claim  on  which  his  suit  is  founded.  1  am  sensible  that  the 
case  of  Reynolds  v.  Beering^  stands  in  opposition  to  this 
distinction.  A  judgment  obtained  by  the  defendant  against 
the  plaintiff  after  the  action  commenced,  was  there 
permitted  to  be  pleaded,  by  way  of  set-off.  But  that  case 
was  overruled  by  the  court,  in  Evans  v.  Prosser,  and  Mr. 
Vol.  hi.  25 
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Justice  Buller  observed,  that,  perhaps,  the  court  did  not  con- 
sider the  strict  law  so  much  as  the  justise  of  that  pnrticular 
case,  and  that  the  point  could  not  be  supported.  The  pn> 
priety  of  setting  off  a  judgment  obtained  after  the 
['153]  action  brought,  and  the  cases  of  a  'lender,  are  sim- 
ilar to  the  purchase  of  the  note  in  the  present  case. 
Thejr  appear  to  me  to  rest  on  the  same  priuciple,  and  I  agree 
with  Justice  Buller,  that  the  propriety  of  such  set-off  can- 
not be  maintained.  The  true  ground  of  the  objection  to 
such  a  defence  is,  that  when  a  right  of  action  is  absolutely 
Tested,  and  the  action  itself  commenced,  nothingcsn  deprive 
the  plaintiff  of  bis  right  to  recover,  except  some  act  done  or 
suffered  by  himself  In  relation  to  that  right. 

I  am,  therefore,  Of  opinion,  that  the  set-off  cannot  be  ad- 
mitted, and  that  the  plaintiff  is  entitled  to  judgment. 

Kent,  J.  The  question  is,  whether  a  negotiable  note 
purchased  after  writ  was  sued  out,  and  for  the  express  pur- 
pose of  being  set  off  against  the  plaintiff's  demand,  can  be 
thus  set  off? 

1  have  looked  into  the  English  authorities  on  this  subject, 
and  they  are  found  to  differ.  The  first  case  I  have  met 
with  is  that  of  Lucaa  v.  Marsh,  (Barnes,  453.  Mich.  18 
Geo.  II.)  in  which  the  court  observed,  (although  the  obser- 
vation was  not  material  to  the  point  then  before  them,)  that 
in  case  oftei-of,  where  an  endorsed  note  is  set-off  by  the 
defendant  against  the  plaintiff's  demand,  it  must  be  proved 
that  the  nome  of  the  endorser  was  written  before  plea  plea- 
ded. This  case,  with  this  opinion  of  the  court,  was  lately 
cited,  with  approbation,  by  Lord  Kenyon,  in  the  case  of 
'Dickson  v.  Evans,  (6  Term  Rep.  69,}  wherein  he  remarks 
also,  (and,  as  it  appears  to  me,  very  incorrectly,)  that  the 
eases  which  bare  been  decided  on  the  statutes  of  set  off  are 
uniform. 

1'he  next  case  is  that  of  Sullivan  V.  Montague,  (Doug. 
106,)  in  which  a  question  arose  whether  a  certificate  which 
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did  not  exist  at  the  time  of  the  commencement  of  the  action, 
could  be  taken  advantage  of,  on  th^  geperal  issue,  it  going 
to  the  merits  of  the  action ;  and  the  court  of  K.  B, 
all  seemed  to  agree,  that  matter  happening  after  '*'the  [*164] 
beginning  of  the  suit,  but  before  plea,  pleaded,  might 
be  given  in  evidence ;  and  Lord  Mansfield  observed,  that 
the  words  of  the  plea,  actio  non  habere  dehet^  quia,  &c 
goes,  in  every  case,  to  the  time  of  pleading,  not  to  the  com- 
mencement of  the  action. 

.  The  next  case  is  that  of  Reynolds  v,  Beerling,  (Doug. 
112,  note.  3  Term  Rep.  188,  note,)  in  K.  B.  26  Geo.  III. 
wherein  the  court  determined,  on  demurrer,  that  a  judgment 
recovered  after  action  brought,  and  before  plea  pleaded, 
might  be  pleaded  by  way  of  eet-off.  But  the  court  said, 
Chey  decided  this  case  on  the  authority  of  Sullivan  v.  iifon- 
tag-ue.  Thus  far  the  decisions  appear  to  have  been  uniform- 
ly in  favor  of  thcaffirmative  of  the  question  before  us.  But 
the  case  of  Evans  v.  Proseer  (3  Term  Rep.  186,)  is  subse- 
quent to  the  others,  and  decidedly  to  the  contrary.  To  an 
action  of.  assumpsit^  the  defendant  pleaded,  that  before  and 
at  the  time  of  the  plea  pleaded,  the  plaintiff  was  indebted  to 
him  on  a  promissory  note  payable  to  a  third  person,  and  en- 
dorsed to  the  defendant ;  and,  on  demurrer^  the  court  deci- 
ded, that  the  ca$e  of  Reynolds  v.  Beerling  wa9  not  to  b<9 
supported,  and,  consequently,  that  (he  defence  must  relate 
to  the  commencement  of  the  action,  and  judgquent  was  giv- 
en for  the  plainUff. 

This  Inst  case  was  sanctioned  by  Lord  Kenyon,  in  the 
case  of  Hankey^  ^c.  Assignees,  ^c.  v.  Stniih,  ^o.  (3  Term 
Rep.  609,)  decided  at  the  same  term.  He  observes,  that  the 
mutual  credit  in  that  case,  within  the  set-pff  fict,  was  con- 
stituted by  taking  the  bill  on  the  one  hand,  and  selling  the 
sugars  on  the  other ;  though,  if  the  bill  had  come  into  the 
defendant's  hands,  ex  post  facto,  as  ^fter  the  action  was 
brought,  it  would  have  been  otherwise. 

From  this  review  of  the  cases,  it  will  appear  that  they 
cannot  afford   decisive   ground,  as  authorities,  for    tha 
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[*155]  determination  'of  the  present  actioD.  The  language 
of  our  Bct  relative  to  set-off,  seems  rather  to  apply  ez< 
clusively  to  matter  existing  at  the  commencement  of  the 
«uit.  It  says,  that  if  tvo  or  more  persons  dealing  together 
be  indebted  to  each  other,  and  one  of  them  commence  an 
action,  &c.  It  iteems  to  relate  to  the  situation  of  the  parties 
when  the  suit  is  broughi,  and  requires  that  they  must  then 
be  indebted  to  each  other.  The  doctrine  cannot  unirersally 
'  be  true,  that  matter  happening  after  the  commencement  of  a 
salt,  and  before  plea  pleaded,  may  be  set  up  against  the 
plaintiff.  "  If  a  man,"  says  Coke,  (Co.  Litt.  248,  b.)  "  bo 
tenant  or  defendant  in  a  real  or  personal  action,  and,  hang- 
ing the  suit,  he  enteieth  into  religion,  by  this  the  writ  is  not 
abated,  because  it  is  by  his  own  actj"  So  it  has  been  deter- 
mined, (2  Ld.  Raym.  1527,)  that  if  a  feme  sole  marry,  after 
writ  taken  out  against  her,  she  cannot  plead  her  coverture, 
and  defeat  the  plaintiff's  wriL  Indeed,  it  is  agreeable  to  jus- 
tice and  sound  principle,  and  so  I  take  the  rule  to  be,  that  if 
a  plaintiff,  has  a  valid  cause  of  action,  when  he  commences 
bis  suit,  it  shall  not  be  in  the  power  of  the  defendant  to  de- 
feat the  action,  and  charge  him  with  costs,  by  an  act  of  his 
own,  afterwards,  and  to  which  the  plaintiff  ia  not  a  party. 
In  the  present  case,  if  the  defendant  was  to  prevail,  it  would 
be  by  an  act  done  mala  fide,  for  it  is  sttied  that  he  purcbaa- 
ed  the  note  after  he  had  knowledge  of  the  commencement 
of  the  suit,  and  (for  the  express  purpose  of  defeating  the 
plaintiff 's  action.  Such  an  abuse  of  the  set-offacl  cnn  never 
be  permitted.  The  doctrine  of  set-off  was  taken  from  the 
civil  law,  and  was  introduced  to  advance  justice  and  prevent 
a  circuity  of  action.  It  was  never  permitted  for  the  pur- 
pose of  fraud.  Without,  therefore,  giving  any  opinion  aa  lo 
the  general  question,  whether  matter  arising  af^r 
['166]  suit  brought,  and  before  plea  [deadecl,  may  'not  be 
pleaded  or  given  in  evidence  I  am  satisfied  that  ja 
this  case  the  set-off  cannot  be  allowed. 
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Lewis,  Ch.  J.  and  Livingston,  J.  dissented. 

Motion  demei.{c){d) 

(c>  [CNd  note.]  See  3  Jc^ne.  Rep.  343^  346  ;  1  Caines,  69  ;  4  East,  509, 
507 ;  L0  Bret  v.  P^piUon, 

(d)  The  ReviKd  Sutotea  of  New  York,  2d  ed.  voL  2,  p.  450,  §"39,  provide 
that  a  set  off  mnat  have  existed  at  the  commencement  of  the  suit  and  must 
then  have  belonged  to  the  defendant.  That  this  is  the  general  rale,  see 
HuUnf  V.  Hugtg^,  1  Watts  &  Sergeant,  418 ;  Cos  v.  Cooper,  3  Alabama, 
S56;  Cmften  r.  CanavanrA  Howard,  370;  Barbour  on  Set-Off,ed.  1840, 
p.  91,  «t  sty.  An.illiMtration  of  this  doctrine  is  shown  in  Kelly  v.  Oar» 
retts  (1  Gilman,  649,}  where  notes  of  a  bank  were  introduced  by  way  of 
setoff  in  a  suit  where  the  bank  was  the  plaintiff  in  interest,  it  was  held, 
to  be  incambent  on  the  defendant  to  prove  tp  the  satisfaction  of  the  jury 
that  he  held  them  when  the  suit  was  commenced.  And  another  in  Cox  v. 
CoopeTt  (cited  ttcpra,)  where  it  was  held,  that  a  surety,  who  pays  the  debt 
after  the  commenoement  of  an  action  against  him  by  the  principal,  cannot 
set  off  that  payment  in  such  action. 

In  Jokneon  v.  Conutock,  (6  Hill,  10,)  which  arose  under  the  New  York 
■tatate  aatheriiing  the  oommeaoement  of  suits  by  declaration,  it  was  held 
that  the  JUing.of  a  deokratioA  is  not  the  oommeneetnent  of  a  suit;  but  the 
eommenoemeflt  dates  from  the  time  of  actual  eermce  upon  the  defendant. 
Accordingly,  where  the  declaration  was  filed  and  a  copy  delivered  to  a  per* 
eon  to  be  served  on  the  2d  of  June,  but  no  service  was  made  until  the  8th  of 
the  same  month,  and  on  the  7th  the  defendant  purchased  a  note  against  the 
';  it  was  keld,  that  the  note  belonged  to  the  defendant  when  the  toil 
cemmeneed,  and  therefore  might  be  set  off 
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Iiunrance  an  a  TMiet  at  aad  from  Nbw  Votk  to  Trinidad,  and  at  and  tram 
(hence  lo  SL  Ttaomu. 

The  ibip  left  Trinidad  in  ballMt,  and  while  on  her  codtm  (o  9t.  Thomaa, 
■he  naa  captured  by  the  French,  and  recaptured  by  an  American  Trigate, 
and  carried  into  Si.  Chriitophar'i  whtre,  by  an  agreement  with  the  recap- 
lore,  the  ehtp  waa  appraised  and  one  third  ealrafe  aitoired.  The  captain 
betTowsd  1,030  doilan  oq  bettouirf,  aod  paid  600  dollar*  roraatrage,  asd 
430  dollin  Tor  expeniee  and  repaira.  The  ehip  wai  Taluad  in  the  policy 
at  4,000  dollara 

The  Dierchaati  or  whom  the  capliin  borrowed  Che  money,  pat  np  the  ship 
for  lale  at  auction  for  the  benefit  of  all  conFerned,  end  she  wu  itnick  off 
to  the  captain  al  her  nppraiaed  xalae,  for  the  benefit  of  all  ooncamed  ;  bnl 
no  money  wu  paid  by  him.  The  chip  aailed  to  St.  Tbomaai  and  arrived 
at  New  York  in  BaCaty,  where  the  ininred  abandoned  for  a  total  loia.  It 
WBi  held,  that  the  inaured  had  no  right  to  abandon,  and  that  the  iniurer 
wni  iiabie  only  for  Iha  aalvige  and  eipeniee,  being  (he  amount  of  tha 
bottomry  bond. 

This  was  an  action  on  a  policy  of  insurance  on  the  brig 
Penelope,  at  and  from  New  York  to  Trinidad,  and  at  and 
from  ihence  to  St.  Thomas,  dated  the  6th  UeptemLwr,  1799, 
Tallied  at  4,000  dollars,  the  sum  insured.  Tlie  Penelopo 
sailed  on  the  voyage  insured,  arrived  with  her  cargo  safe  at 
Trinidad,  and  led  that  place,  in  ballast,  for  St.  Thomas,  and 
on  the  3d  December,  on  her  passage  to  St.  Thomas,  vras 
captured  by  a  French  privateer,  and,  three  days  after,  re< 
captured  by  an  American  frigate,  who  carried  her  to  St. 
Christopher's,  where  she  arrived  on  the  16th  December.  It 
was  there  agreed  between  the  agent  of  the  United  States' 
ships,  and  ihe  captain,  that  one  third  part  of  the  gross  ap- 
praised value  of  the  ship  should  be  paid  for  st^vtige,  in  order 
that  she  might  be  ready  to  proceed  with  the  first  convoy, 
and  the  captain  not  having  any  funds  to  pay  the  salvage, 
and  fit  out  Ihe  brig  for  the  voyage  to  New  York,  borrowed 
of  Gould  and  Palmer  1,030  dollars  and  60  cents,  on 
f'157J    bottomry.     The  Penelope   'was  appraised  at  1,800 
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dollars,  of  which  600  dollars  was  paid  for  the  salvage.  It 
appears  that  Gould  and  Palmer  then  put  up  the  brig  at  auc- 
tion, on  terms  purporting  to  be  for  the  benefit  of  all  concern* 
ed,  and  she  was  struck  o£f  to  the  captain  at  4,000  dollars, 
subject  to  the  bottomry.  Gould  and  Palmer  gave  the  cap* 
tain  a  receipt  for  the  purchase-money,  he  binding  himself  to 
account  with  the  owners  and  underwriters  and  all  concerned, 
for  the  difference  between  the  bottomry  and  the  purchase* 
money,  no  part  of  the  latter  being  paid.  The  brig  then 
sailed  for  St.  Thomas,  where  she  was  originally  bound,  and 
from  thence  to  New  York,  where  she  arrived  about  the  mid* 
die  of  January,  1800,  and,  on  the  20th  of  the  same  month 
the  plaintiff  abandoned  to  the  underwriters,  and  claimed  a 
total  loss.  The  abandonment  was  refused  ;  but  on  the  llth 
February,  the  underwriters  tenderied  to  the  plaintiff  1,033 
dollars,  as  the  full  amount  for  which  they  were  liable,  which 
the  plaintiff  refused. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
that  he  should  insist  on  the  tender,  the  amount  of  which  was 
paid  into  court. 

Radcliff,  J.  delivered  the  opinion  of  the  court.  On  this 
case  the  question  is,  whether  the  plaintiff  is  entitled  to  re* 
cover  a  total  or  a  partial  loss. 

I  cannot  perceive  any  ground  on  which  the  claim  for  a 
total  loss  can  now  be  maintained.  During  one  period  of 
the  voyage,  the  loss  might  have  been  considered  as  total,  but 
the  plaintiff,  if  he  knew  the  situation  of  his  vessel,  did  not 
act  upon  it,  by  offering  to  abandon  to  the  underwriters,  as  he 
ought  to  have  done,  to  subject  them  to  the  payment  of  a  total 
loss.  If  he  did  not  know  of  her  situation,  until  her  arrival 
at  this  port,  the  time  for  abandonment  had  elapsed.  The 
advice  of  her  recovery  was  necessarily  cotemporary  with  the 
advice  of  her  loss,  and  in  that  situation,  he  could  have  no 
election  to  abandon.  After  her  recapture  and  being 
carried  to  St.  Christopher's,  it  does  not  appear  that  [*lo8] 
her  condition  presented  a  case  for  abandonment. 
She  was  appraised  at  1,800  dollars.    The  amount  of  the 
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at  an  end,  and  if  any  loss  has  been  sustained,  the  parties  must 
be  governed  by  the  circumstances  of  the  case,  as  they  are 
then  found  to  exist  The  contract  is  satisfied  if  that  loss  is 
paid,  and  it  can,  of  course,  be  no  other  than  a  partial  loss. 
We  are,  therefore,  of  opinion,  according  to  the  agreement  ot 
the  parties,  that  a  nonsuit  must  be  entered. 

Judgment  of  nonsuit.(&) 


•Forbes  and  another  against  Church.  [*IB9] 

Insar&Dee  on  the  cargo  of  a  Prussian  ship,  from  New  York  to  St  Andero  in 
^     Spain. 

The  order  for  insurance  mentioned  that  the  ship  would  have  a  clearance  for 
Hamburgh.  In  an  action  on  the  policy,  the  only  evidence  given  at  the 
trial  was  the  bill  of  lading  and  the  protest  of  the  captain,  admitted  by  con- 
sent. The  former  stated  that  the  goods  were  shipped  for  Hamburgh,  on 
•coount  of  persons  in  Stettin  ;  and  the  captain  statedj  that  the  ship  sailed 
from  New  York,  bound  to  Hamburgh,  and  that  she  continued  in  such  tn- 
tended  voyage,  until  being  off  Cape  Ortegal,  and  meeting  with  contrary 
winds,  he  resolved  to  put  into  St  Andero,  as  safer  than  to  attempt  to  reach 
Hamburgh,  at  that  season,  and  while  proceeding  towards  St  Andero,  the 
ship  was  captured  by  the  British  and  carried  into  Guernsey.  On  a  demur- 
rer to  this  evidence,  it  was  held,  that  the  vessel  sailed  on  a  voyage  for 
Hamburgh,  and  not  for  St  Andero,  and  that  the  policy  not  having  at- 
tached, the  plaintiff  could  not  recover,  but  was  entitled  only  to  a  return  of 
premium. 

On  a  demurrer  to  evidence,  every  fact  which  the  jury  could  legally  infer 
from  the  evidence,  is  admitted  by  the  demurrer. 

A  party  cannot  impeach  the  veracity  of  a  witness  called  by  himself. 

This  was  an  action  on  a  policy  of  insurance  on  the  cargo 

tiee  Yeates  said,  "  If  the  vessel  received  her  death-wound  during  the  voyage 
insured,  it  was  of  no  moment  when  the  loss  was  ascertained,  although  sub- 
sequently to  her  arrival  at  the  port  of  destination."  {Peters  v.  Phcsn.  Int,  Co., 
3  Serg.  &  Rawle,  S5.) 

(h)  See  supra,  vol.  i,  p.  151,  n.  (6)  to  Mumford  v.  Church  ;  id.  144,  n.  (a) 
to  Gardiner  v.  Smith, 

Vol.  ni.  26 


159  CASES  IN  THE  SUPREME  COURT. 


Forben  v.  Church. 


of  the  Prussian  ship  De  Hoop  from  New  York  to  St.  Andero 
in  Spain. 

On  the  trial,  it  was  proved  that  the  defendant  subscribed 
the  policy ;  that  the  ship  was  a  Prussian  ship ;  that  the  plain- 
tiffs abandoned  their  interest  in  due  time,  after  hearing  that  the 
ship  had  been  captured  by  a  British  privateer,  and  that  the 
broker,  on  effecting  the  insurance,  showed  his  order  for  that 
purpose  to  the  defendant,  which  mentioned  that  the  ship 
would  have  a  clearance  for  Hamburgh.    A  bill  of  lading  of 
the  goods  shipped  by  the  plaintiffs,  and  signed  by  the  captain, 
was  also  read  in  evidence,  from  which  it  appeared  that  the 
goods  were  shipped  for  Hamburgh,  on  account  of  persons  in 
Stettin.    The  captain's  protest,  taken  under  oath,  before  a 
notary  in  the  island  of  Guernsey,  and  which  was  read  by 
consent,  also  stated  that  the  ship  was  bound  from  New  York 
to  Hamburgh ;  that  she  sailed  on  (hat  voyage  on  the  14th 
December,  1798  ;  that  after  experiencing  boisterous  weather, 
by  which  the  ship  sustained  some  injury,  and  which  was 
repaired  as  well  as  circumstances  would  admit,  she  con- 
tinued on  her  said  intended  voyage  until  the  16th  January, 
when  she  made  Gape  Ortegal ;  that  on  account  of  contrary 
winds,  and  the  appearance  of  bad  weather,  the  captain 
thought  it  most  advisable  to  pnt  into  St.  Andero,  and  lay 
there  at  quarantine,  rather  than  proceed  to  Hamburgh,  where 
it  was  probable,  at  that  season,  the  ice  would  occasion  damage 
to  the  ship,  if  not  effectually  prevent  her  from  ar- 
[•160]    riving  there;  and  as  the  •wind  was  favorable  to 
proceed  to  St.  Andero,  he  determined  to  do  so,  and  on 
lis  way  to  that  place,  on  the  17th  January,  after  making  Cape 
inas,  he  was  captured  by  a  British  privateer,  and  taken 
the  island  of  Guernsey,  a  distance  of  several  hundred 
3s  north  from  Cape  Pinas.    To  this  evidence  the  defen- 
demurred,  and  the  plaintiffs  joined  in  demurrer. 
)ffman^  for  the  plaintiffs. 
idleton  and  Hamilton^  contra. 
CLIFF,  J.  delivered  the  opinion  of  the  court.    The 
0  the  construction  of  the  evidence  upon  a  demurrer, 
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is  well  settled  by  the  cases  of  Cocksedge  v.  FanskaWj  (Doug. 
119,)  and  Gibson  v.  Hunter,  (2  Hen.  Bl.  87.)  The  prin- 
ciples adopted  in  those  cases  are  so  obvious  and  just,  that  no 
question  can  arise,  except  on  the  application  of  them.  The 
rule  is,  that  every  fact  which  the  jury  could  legally  infer 
from  the  evidence,  is  udmitted  by  the  demurrer.(a)(6)  The 
fact  in  question  here  is,  whether  the  vessel  sailed  on  the  voy- 
age insured.  If  there  be  any  evidence  to  that  effect,  or  to 
justify  that  conclusion,  the  plaintiffs  will  be  entitled  to  judg- 
ment ;  if  otherwise,  the  voyage  insured  never  existed,  and 
the  policy  never  attached. 

Were  it  proper  to  travel  out  ot  the  evidence,  and  indulge 
conjecture  respecting  the  probable  intent  of  this  voyage,  con- 
sidering  the  course  pursued  in  performing  it,  and  the  geo- 
graphical situation  of  the  vessel  when  captured,  I  might  be 
induced  to  believe  that  her  real  destination  was  for  St.  Ande 

(a)  [Old  note.]    See  1  JohnB.  Rep.  341 ;  5  Johns.  Rep.  128,  129. 

(b)  See  Mansel  on  Demurrer,  123, 124,  and  refa. ;  Grab.  Prac.  2d  ed.  308, 
et  teq.  The  subject  of  demurrers  to  evidence  is  very  fully  considered  in 
Messrs.  Cow.  &.  Hill's  Notes  to  1st  Phill.  Ev.  p.  796,  et  •eq.,  where  a  large 
namber  of  cases  are  cited  which  support  the  rule  stated  by  Mr.  Justice  Rad- 
cli£  The  role  seems  to  be,  in  a  demurrer  to  evidence,  the  party  who  de- 
murs is  held  to  admit  every  fact  which  a  jury,  in  the  exercise  of  a  fair  and 
reasonable  discretion,  could  infer  from  the  evidence  ;  but  he  is  not  bound  to 
admit  forced  and  violent  inferences.  Add  the  following  cases  to  those  cited 
by  Messrs.  Cowen  &,  Hill:  U,  State*  r.  Williams,  W^are,  175.  Jones  v.  Van- 
zandt,  2  M'Lean,  596.  Copeland  v.  New  England  Ins.  Co.  22  Pick.  135. 
Jacob  V.  U,  States,  I  Brock.  520.  The  People  v.  Roe,  1  Hill,  470.  Doe  v. 
Rue,  4  Blackf.  263.  Hansborough  v.  Thorn,  3  Leigh,  147.  Clopton  v.  Mor^ 
ris,  6  Leigh,  278.  Dormady  v.  State  Bank,  2  Scammon,  236.  Creaeh  ▼. 
Taylor,  id.  277.  Johnson  v.  United  States,  5  Mason,  425.  Chapeze  v.  Bane, 
1  Bibb.  612.  Lowry  v.  Mountjoy,  6  Call,  55.  In  The  State  v.  Soper,  (4 
Shepley,2U3,)  a  demurrer  to  evidence  is  considered  an  antiquated,  unusual, 
and  inconvenient  practice,  and  is  allowed  or  denied  by  the  court  where  the 
indictment  or  cause  is  tried,  in  the  exercise  of  a  sound  discretion,  under  all 
the  circumstances  of  the  case.  (See  U.  S.  Dig.  tit  Pleading,  VIII,  and  U. 
8.  Dig.  Sappt.  tit  Pleading,  XXIII,  for  a  large  collection  of  cases  upon  this 
subject.  See  also  Starkie  Ev.  ed.  1842,  rol.  1,  p.  530  ;  Gould's  Pleading, 
479  ;  Staph.  Pieadg.  ed.  1845,  p.  909 ;  2  Phillips  on  Ins.  ed.  1840,  p.  671; 
Tidd's  Practice,  ed.  1840,  vol.  2,  p.  865,  et  seq. 
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ro,  in  Spain.  But,  judging  from  the  evidence  alone,  then  is 
nothing  to  warrant  that  conclusion.    At  the  time  of  efiectiog 

the  insurance,  it  is  true,  the  plaintiffs  represented  the 
{*161]     voyage,  as  intended  'for  St.  Andero,  and  that  the 

vessel  would,  at  the  same  time,  have  a  clearance  for 
Hamburgh.  But  this  is  evidence  of  inteiilion  merely,  and 
founded  on  the  declaration  of  the  insured.  Whatever  credit 
may  be  due  to  it,  it  is  not  any  evidence  of  the  voyage  being 
actually  undertaken,  and  pursued  to  St.  Andero.  All  the 
testimony  in  the  ca.nse,  relative  to  the  commencement  and 
prosecution  of  the  voyage,  goes  to  prove  the  destination  fot 
Hamburgh.  The  captain's  protest  states,  that  the  vessel  was 
bound  for  Hamburgh  ;  that  she  sailed  on  that  voyage,  on 
the  14th  December,  that  she  continued  on  that  voyage,  untit 
the  Itith  January,  when  she  made  Cape  Ortegal,  and  that  on 
-  account  of  the  state  of  the  winds,  the  appearance  of  bad 
weather,  and  the  probability  of  injury  from  ice,  in  proceeding 
immediately  to  Hamburgh  at  that  season,  he  was  induced  to 
put  into  St.  Andero,  and  on  his  way  to  that  place  he  was 
captured.  There  is  not  a  particle  of  evidence  to  prove  that 
the  voyage  was  ever  undertaken  for  St.  Andero,  but  the  con- 
trary is  proved.  There  appeared,  therefore,  nothing  from 
which  any  legal  inference  could  be  made  by  the  jury,  that 
the  vessel  sailed  on  the  voyage  insured.  It  is  improper  to 
substitute  conjecture  in  opposition  to  this  proof;  and  it  is. 
incompetent  for  the  plaintiffs  to  deny  the  whole  tenor  of  their 
own  evidence.  The  captain  is  their  own  witness  ;  they 
.cannot  impeach  his  veracity,  and  without  impeaching  it,  it 
is  impossible  to  suppose  that  the  vessel  sailed  for  St.  Ande- 
ro.(c)     If  the  plaintiffs  were  permitted  to  impeach  this  wil- 

le)  1  Pbill.  Ev,  Sth  Am.  ti.  306,  309.  M«>w^  Coweo  k,  Hill,  ia  oom- 
ucnliog  OD  Ihia  cale  obserre,  (notM  to  1  Phill.  £t.  780,)  "  B  party  who  cilli 
B  witatM  to  prate  B  pBriicnlai  ract,  ind  rait*  la  ertBbliahiDE  it  by  bim ;  or  If 
he  diiprovei  it,  may  ueTeilheten  prove  the  fact  by  another  witnen  ;  or  may 
show  that  the  aecouat  given  by  the  Rnt  is  incorrect.  A  party  may  alwayi 
correct  hit  own  irltneas,  IhouEh  by  directly  conlradicling  him.  (Per  Savage 
C.  J.,  in  LawTinct  y.  BarktT,  5  Wend.  305.  Jackton,  tx  dem.  Hoptint,  t. 
Luk,  19  Wend.  105.     Dt  IMi  v.  FnUtman,  1  Browne,  176.    Id.  183,  in 
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ness,  there  is  no  other  evidence  on  which  it  could  be  done, 
and  they  have  founded  their  right  of  recovery  upon  his  tes- 
timony. The  only  legal. inference  that  can  be  made,  there- 
fore, is,  that  the  vessel  sailed  for  Hamburgh,  and  not  for  St. 
Andero.  It  folio w3,  that  the  policy  never  attached,  and  that 
the  plaintiffs  cannot  maintain  their  action  upon  it.  Still,  ,as 
the  risk  never  commenced,  and  lio  actual  fraud  appears, 
the  plainti&,  according  to  the  former  determinations 
of  'this  court,  are  entitled  to  a  return  of  the  premium,.  [•16?] 
and  for  that  only  we  are  of  opinion,  they  ought  lo 
have  j  udgmen  t.(£2) 

Judgment  accordingly.(e) 

note,  S.  C,  on  error.  Cowden  v.  Reynolde,  12  Sergr.  &  Rawle,  281.  Per 
Livingston  J.,  in  Steinbach  r,  Columbian  Ins.  Co.,  2  Cain.  131.  Per  Raffin, 
J.,  in  Crowell  v.  Kirk,  3  Dev.  357.)  The  contrary  was  held  by  an  early 
ease  in  New  Jersey,  on  the  ^nnd  that  the  contradiction  wonld  be  to  discred- 
it the  party's  fiiBt  witness,  and  thns  violate  the  rnle  that  the  party  calling  the 
witness  shall  not  impeach  him.  {Beak*s  exWa  y.  Birdsall,  1  Coxe,  12.)  Bat 
that  is  now  overruled  or  disregarded,  and  the  courts  there  act  upon  the  Eng- 
lish mle.  {SkeUinger  v.  Hovoell,  3  Halst.  310.)*'  See  other  anthorities  cited 
and  eomment'ed  on  p.  780,  781.  They  also  remark,  "  the  general  rnie  is 
clear  and  weU  settled  that  a  party  calling  a  witness  cannot  give  evidence 
merely  to  discredit  hira.  (Savorey  v.  Murrell,  2  Hayw.  397.  Ph.  Ev.  note 
534 ;)  as  by  showing  that  he  is  interested  to  swear  in  favor  of  the  opposite 
party ;  (Den,  ex  dim,  Farrar  v.  Hamilton,  I  Tayl.  10,  14.  Jaekaon,  ex  dem, 
Eden,Y.  Vanck,  7  Cowen's  Rep.  238;  2  Wend.  166,  200,  201,  S.  C  ,  on 
error,  per  Walworth,  C.  See  also  Falton  Bank  v.  Stafford,  2  Wend.  483  ; 
BtMakan  r.  Spangler,  4  Rand.  51 ;)  or  that  he  has  made  contradictory  state- 
ments, (Ph.  Ev.  note  535,  p.  780  ;  Queen  v.  The  State,  5  Harr.  &  John.  232  ;) 
or  in  any  other  way.  {Sawrey  v.  Murrell,  2  Hayw.  397.  12  Wend.  108 ) 
See  other  authorities  cited  and  commented  on  p.  781,  782 ;  see  also  fd.  1576,  see 
U.  S.  Dig.  Sappt.  Witnev,  VII.  Greenleaf's  Ev.  ed.  1842,  vol.  1.  p.  491, 
492,  W  442,  443,  444,  and  anth.    Starkie*s  Er.  ed.  1842,  vol.  1  p.  216,  217, 

{d)  See  supra,  vol.  1,  p.  213,  n.  (a)  to  Delavigne  v.  The  United  Ins.  Co.,  2 
Phillips  on  Ins  e  d  1840,  p.  526,  et  seq.,  and  auth.  cited. 

(e)  This  case  is  easily  determinable  upon  the  test  laid  down  by  Lord  Mans- 
field, (1  Dougl.  15,). to  ascertain  whether  the  voyage  insured  has  been  enter- 
ed upon.  The  terminus  a  quo  and  ad  quern,  were  not  the  same  in  fact  as 
they  were  described  in  the  policy.  The  cases  are  collected  and  very  fally 
commented  on  in  Mr.  Phillips'  work  on  Ins.  ed.  1840,  p.  557-569.  See  Silva 
V.  Low,  supra,  vol.  1.  p.  184  ;  Steinbachy,  Col.  Ins.  Co.,  2  Caines,  129.  Id. 
192;  Henahaw  v.  Mar.  Ins.  Co.,  id.  274.  Lawrence  y.  Ocean  Ins,  Co.,  11 
Johns.  241.    New  York  Fireman's  Ins,  Co.  v.  Lawrence,  14  id.  46. 
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Duff  against  Lawrence  and  Van  Zandt. 

A  ship  was  let  to  freight,  for  a  voyage  from  New  York  to  Gibraltari  Cadiz  and 
Malaga,  ail  or  either  of  the  said  ports,  at  the  option  of  the  affreighters,  and 
as  they  or  their  assigns  might  direct ;  and  they  were  allowed  40  working 
days  for  unloading  and  loading  in  Europe,  and  they  covenanted,  that  in 
case  the  ship  should)  by  the  order  or  through  any  default,  neglect  or  delay 
of  them,  their  factors  or  assigns,  be  detained  longer  than  40  working  days, 
for  unloading  the  cargo  in  Europe,  to  commence  whenever  she  was  ready 
to  deliver  her  cargo,  at  any  of  the  said  ports,  and  to  continue  until  she 
should  depart  from  thence,  they  would  pay  the  shipowner  51.  10«.  steriing 
per  day,  for  demurrage. 

The  ship  on  her  voyage  was  taken  by  a  British  cruiser,  and  curried  into  Gibral- 
tar, the  16th  May,  and  was  released,  and  on  the  5th  June,  sailed  for  Cadiz, 
where  she  arrived  the  10th  June,  and  performed  a  quarantine  of  7  days 
On  the  2l8t  June,  the  captain  applied  to  the  custom  house,  but  was  refused 
an  entry,  on  the  ground  that  she  had  previously  been  at  a  British  port ; 
but  she  was  under  no  restraint  of  the  government,  and  might  have  left  Ca- 
diz at  any  time.  After  repeated  applications  by  the  supercargo,  permission 
was  given  to  the  sliip  to  enter  on  the  26th  August,  and  she  then  landed 
her  cargo,  and  took  in  another,  with  which  she  arrived  at  New  York  on  the 
28th  September. 

In  an  action  brought  by  the  shipowner  against  the  affreighters,  for  demur^ 
ragtf  it  was  held,  that  the  prohibition  to  enter  at  Cadiz,  beiog  permanent 
in  its  nature,  and  the  defendants  having  an  option  to  go  to  another  port, 
and  the  ship  at  liberty  to  sail  when  she  pleased,  the  detention,  afterwards, 
was  at  the  instance  and  for  the  benefit  of  the  defendants,  who  were  there- 
fore, liable  for  the  demurrage,  after  the  expiration  of  the  40  working  days, 
to  commence  from  the  21st  June,  when  the  captain  was  refused  permission 
to  enter. 

When  the  court  in  their  judgment  rely  upon  a  fact  which  does  not  exist,  and 
which  can  be  shown  to  be  otherwise,  they  will  grant  a  new  trial  upon  affi- 
davits to  that  effect,  that  the  party  has  been  surprised,  and  payment  of 
costs. 

This  was  an  action  of  covenant,  upon  a  charter-party,  to 
recover  damages  for  demurrage.  The  charter-party  was 
dated  20th  February,  1799.  The  plaintiff  let  to  freight  to 
the  defendants,  the  ship  Liberty,  for  a  voyage  from  New- 
York  to  Gibralter,  Cadiz  and  Malaga,  and  all  or  either  of 
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them,  at  the  option  of  the  defendants,  and  as  might  be  direc- 
ted by  them  or  their  assigns,  and  back  to  New  York. 

The  charter-party  contained  the  usual  covenants,  that  the 
ship  should  be  ready  and  sail,  &c.  dangers  of  the  sea,  and 
the  restraint  of  princes  and  rulers  excepted.  The  plaintiff 
also  covenanted  that  Che  defendants  should  be  allowed  40 
working  days  in  Europe  to  discharge,  and  load  the  cargoes, 
and  15  days  for  unloading  in  the  port  of  New  York,  and  the 
boats  and  crew  of  the  vessel  should  render  assistance,  &c. 
The  defendants,  on  their  part,  covenanted  to  pay 
for  freight,  to  Gibraltar  and  Cadiz,  *or  either  of  them ,  [*163] 
and  back  to  New  York,  1,300^.  sterling,  and  one  half 
of  the  port  charges  at  Cadiz ;  and  that  if  the  vessel  proceed- 
ed to  Malaga,  to  pay  the  further  sum  of  100/.  sterling,  with 
all  the  port  charges  at  Malaga,  d&c.  The  defendants  further 
covenanted,  that  in  case  the  ship  should,  by  the  orders,  or 
through  any  default,  neglect  or  delay  of  the  defendants, 
their  factors  or  assigns,  be  detained  longer  than  40  working 
days,  for  the  discharging  and  unloading  the  cargo  in  Eu- 
rope, to  commence  whenever  she  was  ready  to  deliver  her 
cargo,  at  any  of  the  said  ports,  and  to  continue,  until  she  was 
despatched  from  thence ;  they  would  pay  to  the  plaintiff  for 
such  demurrage,  at  the  rate  of  6/.  10^.  sterling  per  day,  and 
every  day,  as  the  same  shall  grow  due. 

The  ship  sailed  from  New  York,  on  the  15th  April,  1799, 
and  on  the  16th  May  following,  was  taken  by  an  armed 
schooner,  and  carried  into  Gibraltar.  On  the  5th  June  fol- 
lowing, the  ship  sailed  from  Gibraltar  to  Cadiz,  and  arrived 
there  on  the  lOth.  On  the  1st  day  of  October,  she  sailed 
from  thence  for  New  York,  where  she  arrived  in  December 
following.  Upon  her  arrival  at  Cadiz,  the  ship  was  obliged 
to  perform  quarantine  for  seven  days.  She  might  have  left 
Cadiz  when  she  pleased,  there  being  no  restraint  by  gov- 
ernment. 

The  defendants  proved,  that  the  ship  arrived  at  Cadiz,  from 
Gibraltar,  on  the  10th  June,  and  commenced  her  quarantine 
on  the  11th,  which  expired  on  the  18th  of  June.     On  the 
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2l8t  of  June,  the  captain  went  to  the  custom-house  with  his 
papers,  and  was  refused  an  entry,  on  account  of  having  pre- 
viously been  at  a  British  port ;  but,  after  repeated  applica- 
tions  on  the  part  of  the  snpercargo,  permission  was  given  for 
the  ship  to  enter  on  the  26th  August.  She  then  landed  her 
cargo,  took  in  another,  and  sailed  for  New  York,  on  or  about 
the  28th  September. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  above  facts. 
[*164J        *Harison  and  Hoffman^  for  the  plaintiff. 
Hamilton  and  C.  i.  Bogert^  contra. 

Thompson,  J.  On  the  part  of  the  plaintiff,  it  is  conten- 
ded, that  the  forty  working  days  allowed  the  defendants  in 
the  charter  party,  commenced  immediately  on  the  arrival  of 
the  vessel  at  Cadiz,  to  wit,  the  10th  of  June.  If  so,  the  ver- 
dict is  right. 

On  the  part  of  the  defendants,  it  is  contended,  that  the 
forty  working  days  commenced  on  the  day  the  vessel  was 
admitted  to  enter  at  Cadiz,  to  wit,  on  the  26th  day  of  Au- 
gust. If  so,  the  plaintiff  ought  not  to  recover  anything  for 
demurrage. 

The  principal  question  arising  out  of  this  case,  for  the  de- 
termination of  the  court,  seems  to  be,  when,  in  contempla- 
tion of  law,  the  forty  working  days  allowed  the  defendants 
in  Europe,  to  unload  and  load  their  cargo,  commenced? 
The  vessel  was  chartered,  on  a  voyage  from  New  York  to 
Gibraltar,  Cadiz  and  Malaga,  all  or  either  of  them^  as  might 
be  directed  by  the  defendants ;  and  the  agreement  between 
the  contracting  parties,  as  to  the  commencement  of  the  forty 
working  days,  was,  that  they  were  to  begin  whenever  the 
vessel  was  ready  to  deliver  her  cargo,  at  any  of  the  said  ports. 
It  becomes  material,  therefore,  to  examine  when  she  might 
be  said  to  be  ready  to  deliver  her  cargo.  The  covenant  and 
agreement,  on  the  part  of  the  owner  of  the  vessel,  is,  that  be 
will  carry  and  deliver  the  goods,  unless  prevented  by  some 
of  the  impediments  mentioned  in  the  charter-party.  There 
may,  therefore,  many  occurrences  take  place,  and  loss  or  in- 
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jury  arise  iu  consequene  thereof,  which  were  not  in  the  con- 
templation of  the  parties  at  the  time  the  charter-party  was 
entered  into,  and  of  course  not  provided  for,  and  which  must 
be  borne  by  them  respectively,  as  it  ^all  happen  to  fall ; 
as,  in  the  present  case,  the  damage  sustained  in  con- 
sequence *of  this  vessel  being  obliged  to  perform  [*166] 
quarantine,  ought  to  be  borne  by  the  owner  of  the 
ship ;  for  it  was  a  temporary  prohibition,  and  in  no  manner 
provided  for  in  the  contract,  and  which  the  shipowner 
ought  to  submit  to,  without  prejudice  to  the  freighter.  It 
was  the  duty  of  the  captain  to  .remain  at  Cadiz  until  the 
quarantine  bad  expired,  if  requested  by  the  freighters,  and  it 
would  have  been  a  breach  of  the  contract,  if  he  had  depar- 
ted  immediately.  But  when  the  prohibition  is  permanent, 
it  cannot  be  the  duty  of  the  shipowner  to  detain  his  vessel 
any  length  of  time.  It  would  be  idle,  and  without  benefit 
to  the  freighters,  or  any  of  the  parties  concerned.  It  would 
be  imposing  unreasonable  conditions  upon  the  shipowner, 
and  such  as  it  would  be  impossible  for  him  to  comply  with. 
Under  such  circumstances,  I  should  suppose  it  would  not  be 
abroach  of  the  contract,  if  he  should  depart  immediately, 
The  vessel  could  not,  in  strictness,  be  said  to  be  ready  to  de- 
liver her  cargo  until  she  was  duly  entered,  and  permitted  to 
unload  ;  and  had  the  delay  to  enter  her  been  occasioned  by 
the  default  or  neglect  of  the  captain,  or  by  reason  of  any 
temporary  prohibition,  I  should  be  inclined  to  think  the  for- 
ty working  days  ought  not  to  commence  until  after  the  ves- 
sel had  been  entered,  and  was  in  a  capacity  to  deliver  her  car- 
go. But  the  prohibiton  here  seemed  to  be  permanent  in  its 
nature.  The  reason  assigned  for  refusing  her  an  entry  was 
because  she  had  previously  been  to  a  British  port.  This  rea- 
son, whether  a  good  one  or  not,  must  always  continue  to 
exist,  and  could  not  be  removed  by  any  subsequent  events. 
It  amounted  to  a  permanent  prohibition  ;  and  had  Cadiz  been 
the  only  port  of  delivery,  I  should  suppose  she  might  have 
retiuned  immediately,  without  forfeiting  a  right  to  freight. 
The  supercargo  probably  supposing  the  objection  to  the 
Vol.  III.  27 
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eDtry  of  the  ship  was  not  well  grounded,  wm  indo- 
[*I66]  ced  to  make  attempts  to  remove  it,  and,  by  *repea' 
ted  applicationa,  (ai  is  expressly  stated,)  obtained 
permission  fo  haTe*  her  entered  at  the  custom-houRs.  tt  ia 
here  proper  to  obserre,  that  those  solicilalionB  were  all  on  the 
part  of  the  supercargo,  not  the  captain.  The  reasons,  prob- 
ably, for  being  thus  solicitous  to  dispose  of  the  cargo  at  Ca- 
diz, were,  that  if  be  went  to  Malaga,  there  was  an  additi(»al 
freight  of  one  tinndred  pounds  sterling  to  be  paid.  The 
same  objection  would  doubtless  lie  against  an  entry  at  Mal- 
aga ;  and,  perhaps,  learning  that  the  market  at  Cadiz  was 
belter  than  at  Malaga,  and  knowing  also,  that  forty  days 
were  allowed,  before  anythmg  was  payable  for  demurrage, 
he  was  induced  lo  make  the  repealed  applications  vhich  he 
did,  to  obtain  an  entry  of  the  vessel,  and  which,  eventually, 
proved  successful.  Under  these  circumstances,  tlierefore,  1 
think  the  delay  must  be  considered  to  have  been  at  the  re- 
quest, and  for  the  benefit,  of  the  freighters,  and  that  the  for- 
ty working  days  commenced  on  the  21st  day  of  June,  being 
the  day  the  cnptam  went  to  the  custom-house  to  enter  his 
vessel  and  was  refused. 

If  demurrage  was  allowed  by  the  jury,  for  the  whole  time 
(he  vessel  lay  at  Cadiz,  to  wit,  from  the  lOih  of  June,  (de- 
ducting forty  days,)  as  appears  to  be  the  fact,  from  the  state- 
ment of  the  case,  then  there  ought  to  be  a  deductioB  from 
(he  verdict  for  eleven  days. 

LiviKOBTON,  J.  having  been  concerned  aa  counael  in  the 
cause,  gave  no  opinion. 

Radcliff,  J.  From  the  state  of  this  cose,  and  the  eotirse 
of  the  argument,  it  appears,  that  the  plaiDtiff  lays  considera- 
ble stress  on  the  expression  in  the  charter-party,  that  he 
should  perform  the  voyage  and  deliver  the  cargo,  in  good 
order,  at  the  ports  of  delivery,  the  danger  cf  the  seas  and  the 
restraint  of  yrincea  and  rulers  excepted.  Hence  it  was 
argued,  that  the  detention  at  Cadiz,  previous  to  the 
entry  of  the  vessel,  being  occasioned  by .  the 
['Id?*]    'act  of  the  government  there,  was  not  imputable 
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to  the  plaintiff,  but  an  event  which,  by  force  of  those 
terms  in  the  contract,  ought  to  render  the  defendants  liable 
for  the  demurrage.  But  it  is  evident  that  this  expression 
forms  an  exception  merely  in  the  covenant  on  the  part  of  the 
plaintiff.  He  engaged  to  perform  the  voyage,  the  danger  of 
the  seas  and  the  restraints  of  princes  and  rulers  excepted.  It 
is  an  exception  for  his  benefit.  It  diminishes  the  extent  of 
his  engagement  merely,  and  imposes  no  obligation  or  respon- 
sibility on  the  opposite  party.  It  is  to  be  found,  as  of  course, 
in  alnx>8t  every  charter-party,  and  can  never  be  construed  to 
extend  further  than  to  exonerate  the  master  and  shipowners 
against  the  effects  of  the  casualties  mentioned  in  it,  and, 
therefore,  can  have  no  influence  on  the  question  before  us. 

Another  ground  relied  upon  by  the  plaintiff  is,  that  by  the 
terms  of  the  charter-party,  the  defendants  had  a  right  to  pro- 
ceed to  another  port,  (Malaga,)  and  ought  to  have  proceeded, 
and  by  not  doing  so,  the  detention  at  Cadiz  was  imputable 
to  them,  and  is  to  be  considered  as  their  act,  for  which  they 
are  responsible.  It  appears  to  me  a  sufficient  answer  to  thisi 
to  say  that  Malaga  is  another  port  of  Spain,  and  the  same 
cause  which  prevented  the  entry  of  the  vessel  at  Cad iz,  "  her 
having  been  in  a  British  port,''  must  equally  have  operated 
CO  prevent  her  entry  at  Malaga ;  and  that  if  the  defendants 
would  otherwise  have  been  obliged  to  proceed  to  Malaga,  the 
experiment,  under  those  circumstances,  must  have  been  nu- 
gatory, and  therefore  unreasonable.  But  independent  of  this 
observation,  the  defendants  were  not,  by  the  contract,  under 
any  obligation  to  proceed  to  Malaga. 

They  had  a  right  to  g;o  to  any  one  or  cUl  of  the  ports  men- 
tioned in  the  charter-party,  and  to  make  their  election.  This 
provision  was  expressly  for  their  benefit,  and  having  elected 
to  proceed  to  Cadiz,  the  outward  voyage  terminated  there. 
Besides,  they  could  not  proceed  to  Malaga,  without 
paying  an  additional  freight,  and  it  appears  to  *me  [*i68J 
extraordinary  to  insist  that,  contrary  to  their  interest, 
they  should  be  obliged  to  incur  this  additional  burden,  when 
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the  option  of  those  different  ports  was  granted  them  by  the 
contract.  By  this  construction,  their  optiun  to  go  to  any  of 
those  ports,  which  is  an  important  stipulation  in  the  con- 
tract, would  be  wholly  defeated.  I  therefore,  consider  their 
election  of  the  port  of  Cadiz  as  properly  exercised,  and  the 
case  as  resting  on  the  same  ground  as  if  the  destination  had 
been  direct  and  solely  to  that  port. 

Placing  these  considerations  out  of  view,  the  question  re- 
mains, whether  the  period  of  detention  at  Cadiz,  before  the 
vessel  was  permitted  lo  enter,  shall  be  considered  as  part  of  the 
forty  working  days  mentioned  in  thechartei^partyand  entitle 
the  plaintiff  to  demurrage  beyond  that  time.  Demurrage  is 
an  allowance  made  to  the  master  of  a  ship,  by  the  freighters, 
for  staying  longer  in  a  place  than  the  time  first  appointed  for 
his  departure.  It  generally  depends  on  positive  contract, 
and  is  inserted  in  the  charter-party;  but  it  may  also  arise 
from  the  customs  or  usages  of  particular  countries.  In  the 
present  case,  being  contained  in  the  charter-party,  it  must  be 
governed  by  the  positive  agreement  between  the  parties.  The 
jilaiDtiff  engng<!d  to  carry  and  deliver  the  cargo  at  Cadiz,  and 
there  take  in  another  cargo.  For  these  purposes,  to  wit,  for 
the  time  to  be  occupied  in  dischirgin^  the  one  cargo,  and 
taking  in  another,  he  agreed  to  allow  tlie  defendants  the 
period  of  forty  working  days,  and  the  defendants,  if  they 
detained  him  longer  for  those  purposes,  agreed  to  pay  him 
the  demurrage.  According  to  the  plain  sense  of  the  con- 
tract, the  plainliff,  who  was  to  deliver  as  well  as  to  carry  the 
goods,  must  have  been  in  a  capacity  lo  deliver,  before  the 
forty  days  could  commence,  and  before  he  could  claim  the 
demurrage.  The  defendants  were  to  havo  forty  working" 
days,  and  this  excludes  running  days,  or  days  of  any  other 

description.  If  the  vessel  was  detained  by  the  or- 
[*169]    ders,  default,  neglect  or  "delay  of  the  defendants, 

beyond  those  working  days,  for  the  purpose  of  dis- 
charging and  unloading  the  cargo  in  Europe,  to  commence 
whenever  she  was  ready  to  deliver,  then  the  demurrage  was 
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to  accrue.  It  could  in  no  other  event  accrue,  according  to 
the  terms  of  the  contract  I  do  not  mean  to  be  understood, 
that  the  plaintiff  obligated  himself  by  the  contract  to  obtaia 
the  entry,  nor  to  express  an  opinion  whether  he  would  be 
entitled  to  freight  These  are  distinct  questions  from  the 
claim  of  demurrage.  The  inability  to  enter  was  not  the 
fault  of  cither  party,  but  demurrage  always  proceeds  upon 
the  idea  of  a  default,  in  not  being  prepared  at  the  time  stipu- 
lated for  that  purpose.  Here  was  no  default,  and  the  con- 
tract does  not  extend  to  the  case  of  a  detention  for  this  cause. 
The  truth  is,  that  neither  party,  in  framing  the  charter- 
party,  contemplated  the  event  which  happened.  The  pro- 
hibition took  place  subsequent  to  the  voyage  commenced, 
and  it  was  not  anticipated  nor  included  within  any  of  the 
provisions  of  the  contract.  Not  being  within  the  covenant 
on  the  part  of  the  defendants,  the  plaintiff  cannot  recover  as 
for  demurrage  on  the  covenant.  If  he  has  any  remedy,  it 
must  be  in  a  different  shape.  But  I  think  he  is  not  entitled 
to  recover  in  any  form  of  proceeding.  Although  we  have 
no  adjudged  ceise  on  this  question,  we  find  it  laid  down  in 
Beawes,  ( 1 36.)  who,  on  a  subject  of  this  nature,  is  an  authori- 
ty entitled  to  some  respect,  1st.  That  *'  if  before  the  depar- 
ture of  the  ship,  there  should  happen  an  embargo,  occasioned 
by  war,  reprisals,  or  otherwise,  with  the  country  to  which 
the  ship  is  bound,  so  that  she  cannot  proceed  on  her  voyage, 
the  charter-party  shall  be  dissolved,  without  damages  or 
charges  to  either  party,  and  the  merchant  shall  pay  the 
charges  of  unlading  his  goods."  2d.  "  If  the  port  be  only 
shut,  and  the  vessel  stopped  for  a  time,  the  charter-party 
shall  be  valid,  and  the  master  and  merchant  shall  be  recipro- 
cally obliged  to  wait  the  opening  of  the  port,  and 
the  'liberty  of  the  ship,  without  any  pretensions  for  [*170J 
damages  on  either  side. 

Whether,  in  this  instance,  the  prohibition  was  permanent 
or  admitted  of  exceptions,  does  not  absolutely  appear.  The 
order  to  refuse  an  entry  to  all  vessels  coming  from  British 
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ports,  might  or  might  not  be  unlimited  in  point  of  time.  It 
is  not  probable  that  it  vas  unlimiced  vith  regatd  to  neutral 
vessels,  coming  from  such  ports,  nor  that  it  applied  india* 
criminately  to  vessels  carried  in  by  force,  and  in  consequence 
of  a  capture,  as  well  as  to  others.  This  case,  from  its  nature, 
must  have  formed  a  reasouable  exception,  and  it  appears 
that  the  parties  themselves  viewed  it  in  that  light,  for  they 
continued  to  repeat  their  efforts  to  obtain  permission  to  en- 
ter, and  finally  succeeded.  Their  conduct  affords  decisive 
proof,  that  the  prohibition  was  not  permanent,  or  did  not, 
in  its  just  construction,  apply  to  their  vessel,  in  her  peculiar 
situation ;  and  I  think  it  ought  clearly  to  appear  to  be  a 
cose  of  permanent  and  absolute  prohibition,  before  we  should 
consider  it  as  such,  and  absolve  the  parties  from  the  obliga- 
tion of  their  contract.  According  to  thespirit  of  the  authori- 
ty from  Beawes,  as  long  as  there  appeared  a  reasonable  pros- 
pect of  success,  it  was  the  duty  of  both  parties  to  persevere, 
and  neither  could  claim  damages  from  the  other.  It  is  un- 
nec^sary  to  examine  what  would  have  been  their  respec- 
tive  rights  and  duties,  if  the  prohibition  had  been  decisive 
and  permanent,  without  any  rational  ground  to  hope  for  an 
entry.  From  the  conduct  of  the  parties,  we  must  suppose 
the  case  afforded  a.  reasonable  expectation  of  success ;  and, 
considering  it  as  independent  of  the  covenant  or  charter- 
party,  I  think  the  rule  from  Beawes  ought  1o  be  adopted,  as 
founded  in  reason  and  justice,  and  a  due  regard  to  the  rights 
of  all  concerned.  In  the  case  of  Hadley  v.  Clark,  (8  Term 
Rep.  369,)  it  was  held,  that  an  emborgo,  until  the 
[*171]  further  order  of  eoundl,  (lerms  'equally  un- 
limited,) was,  from  its  nature,  but  a  temporary  in- 
terruption, and  did  not  dissolve,  but  merely  suspended,  the 
contractbetween  the  parties;  and  even  after  two  years,  when 
the  embargo  was  taken  off,  the  shipownsr  was  held  answer- 
able to  the  merchant  for  the  non-performance  of  his  contract. 
In  that  cose,  as  there  was  no  provision  in  (he  contract  to 
r^ulate  the  conduct  of  the  parties,  in  relation  to  such  an 
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impediment,  the  court  held  that  the  interruption  not  being 
in  its  nature  permanent,  they  were  bound  to  enforce  the  con- 
tract, however  hard  it  might  be,  and  that  none  but  the  par- 
ties themselves  could  dissolve  it.  (See  also,  Abbott,  338. 
843.  Valin,  tom.  1.  p.  628.  Pothier,  Trait  Chart.  Part.  No. 
102.) 

The  principle  of  this  case  applies  to  the  present,  and  sup* 
ports  the  doctrine  on  which  I  rely.  T  therefore  think  that 
the  plaintiff  is  not  entitled  to  recover,  on  any  ground,  and, 
of  course,  that  there  ought  to  be  a  new  trial. 

Kent,  J.  The  question  appears  to  me  to  be  attended  with 
some  difficulty,  though  I  incline  to  think  there  are  principles 
to  be  met  with,  on  the  subject,  which  will  enable  us  to  de< 
cide  with  safety,  under  the  particular  circumstances  of  this 
case. 

The  defendants  had  the  option  of  three  ports,  in  Europe, 
to  which  to  go  and  discharge  their  cargo,  and  they  elected 
Cadiz.  Their  rights,  after  such  election,  will,  in  many  re- 
spects, be  as  perfect  as  if  but  one  port  was  mentioned  in  the 
contract ;  and  yet,  if  a  permanent  impediment  arises  before, 
that  port,  and  they  have  an  election  to  go  to  another,  and 
still  persist  at  the  prohibited  port,  it  alters,  very  much,  the 
nature  and  equity  of  the  transaction,  in  respect  to  a  compen- 
sation in  damages  by  the  owner  of  the  ship. 

I  consider,  in  the  first  place,  that  the  prohibition  here 
mentioned  was  permanent  in  its  nature ;  as  much  so  as 
hostilities,  or  a  total  prohibition  of  commerce,  at  the  port ; 
because,  the  reason  of  prohibition  was  founded  upon 
the  *existing  war.  It  grew  out  of  the  war,  and  [*172] 
there  was  every  other  reason,  at  the  time,  to  con- 
clude it  would  be  coexistent.  It  was  because  the  vessel  had 
been  at  a  British,  or  in  other  words,  an  enemy's  port.  It 
could  hardly  be  considered  in  the  light  of  an  embargo,  which 
is  taken  universally  to  mean  only  a  temporary  restraint. 
Hostilities,  say  the  books,  dissolve  those  kinds  of  contracts ; 
because  no  person  can  foresee  the  termination  of  hostilies ; 
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but  embargoes  do  not,  as  they  are  only  temporary  restraints. 
(Abbott,  340.)  That  the  prohibition,  in  the  present  instance, 
in  fact,  terminated  in  a  few  months,  makes  no  alteration  in 
the  case;  for  war  might  equally  have  terminated  in  that 
time.  It  is  the  nature  of  the  prohibition,  at  the  time  it  is  met 
by  the  merchant,  and  the  conclusion  that  might  rationally 
be  drawn  from  it,  that  distinguish  the  cases.  If,  therefore, 
the  prohibition  in  question  had  arisen  from  our  own  govern- 
ment, either  before  or  after  the  commencement  of  the  voy- 
age, it  would  have  dissolved  the  contracl.(a)  (Abbott,  338, 
339.)  But  as  it  arose  from  the  government  of  another  coun- 
try, it  does  not  dissolve,  nor  absolutely  excuse,  the  perform- 
ance of  the  contract ;  because  the  laws  of  one  nation  do  not 
give  effect  to  the  positive  institutions  of  another,  inconsistent 
with  its  own.    (Abbott,  340.) 

Here,  then,  are  two  important  ingredients  in  the  present 
case  ;  1.  The  merchant  had  reserved  to  himself  an  option  to 
go  to  another  port,  and  he  chooses  to  remain  at  this  ;  2.  The 
vessel  was  not  permitted  to  enter,  by  a  prohibition  perma- 
nent in  its  nature;  I  may  add,  3.  That  although  the  vessel 
was  at  liberty  to  depart,  the  defendants  preferred,  under  these 
circumstances,  to  detain  her  for  their  benefit.    How  long 
she  might  be  so  detained  was  altogether  uncertain,  because 
no  person  could  foresee  when  the  prohibition  would  cease. 
And,  in    such  a    case,    with  a  choice,  and  an  ability  on 
the  part  of  the  defendants  to  go  to  another  port,  and 
[•173]    with  such  an  impediment  'before  them,  if  they  con- 
tinued at  Cadiz,  1  think  it  equitable,  at  least,  that 
they  should  pay  demurrage  when  they  preferred  to  detain 
the  vessel  there.  They  ought  not  to  be  permitted,  afterwards 
to  say  the  vessel  was  not  ready  to  deliver  her  cargo.    The 
contract  would  not  have  mutuality,  if  the  defendants  could 
detain  the  vessel  against  such  an  indefinite  prohibition,  or 
go  to  another  port,  as  they  pleased,  and  yet  make  the  plain- 
tiff no  compensation  for  the  detention.    It  appears  to  me  this 

(a)  See  M* Bride  t.  The  Marine  Ineuranne  Company,  5  Johns.  Rep.  299. 
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would  not  be  just ;  and  is,  therefore,  not  the  sound  construc- 
tion of  the  contract. 

The  plaintiff,  by  the  terms  of  the  contract,  was  excused 
on  his  part  from  delivering  the  cargo,  by  the  restraint ;  and 
it  was  observed,  upon  the  argument,  that  an  excuse  to  the 
one  party  ought  not  be  the  basis  of  an  action  against  the 
other.  But  his  excuse  is  not  the  basis  of  the  action.  The 
action  .is  founded  on  the  act  of  the  defendants,  in  detaining 
the  plaintiff,  in  the  face  of  the  prohibition ;  and  when  they 
had  at  the  time  a  stipulated  liberty,  and  the  vessel  a  per- 
mission,  to  go  to  a  neighboring  port.  If  the  defendants  had 
the  authority  contended  for,  I  do  not  see  where  the  proposi- 
tion would  be  limited.  They  might  have  kept  the  vessel 
there  until  the  end  of  the  war,  if  the  restraint  had  lasted  so 
long.  This  abuse  of  the  contract  cannot  be  admitted  ;  and 
I  conclude  that  the  forty  working  days  commenced  as  soon 
as  the  refusal  to  enter  was  made  known  to  the  defendants^ 
and  they  elected  to  remain  there  notwithstanding. 

Lewis,  Ch.  J.  was  of  the  same  opinion.(a) 

N.  B.  After  the  opinion  of  the  court  was  given,  the  coun- 
sel for  the  defendants  stated,  that  the  court  had  relied  on  a 
fact  which  they  could  have  shown  did  not  exist,  vi2.  the 
permanency  of  the  prohibition  ;  and  as  they  did  not  appre- 
hend that  it  would  have  been  material,  they  prayed  a 
new  trial,  in  order  to  explain  that  fact,  and  *read  [*174] 
affidavits  to  that  effect.  The  court  considering  the 
fact  material,  and  that  the  defendants  had  been  surprised,  as 

(a)  Upon  the  constraction  of  liipulatione  relative  to  demorrage,  lee  Ab- 
bott Ship.  Perkins  ed.  1846,  p.  380,  383,  388,  and  note,  1.  3  Kent's  Comm. 
4th  ed.  p.  203.  Bat  few  cases  have  arisen  in  the  American  conrts  upon  this 
subject,  ^e  Robertson  v.  Bethune,  3  Johnson,  342 ;  Spafford  v.  Dodge,  14 
MaasachusetU,  66  ;  Douglass  v.  Moody t  9  id.  548  ;  Minot  v.  Durant,  7  id. 
436;  Case  of  the  Volunteer,  1  Sumner,  551;  The  Appolyon,  9  Wheaton, 
362.  See  also  Brown  v.  Johnson^  10  Meeson  6l  WelBby,331 ;  Leer  v.  Yatssg 
3  Taunton,  387  ;  Harmon  v.  Randolph,  1  Holt  N.  P.  35,  and  other  anthori-' 
ties  cited  in  Lord  Tenterden*s  work,  cited  supra  Smith's  Merc.  Law,  282^ 
283* 
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to  the  point,  stayed  the  entry  of  this  judgment,  and  granted 
a  new  trial,  on  the  payment  of  costs. 

On  the  second  trial  of  the  cause,  it  was  proved,  by  paro^ 
evidence,  that  the  prohibition  was  general  and  unlimited  ; 
and  the  jury  having  found  a  verdict  for  the  plaintiff,  a  mo- 
tion was  made  to  set  aside  the  verdict.  On  the  second  argu- 
ment, the  judges  adhered  to  their  opinions,  as  above  stated  ; 
and  judgment  was  given  for  the  plaintiff,  in  November, 
1803. 

Judgment  for  the  plaintifr.(6) 


Denn,  ex  dem.  C.  R.  Golden,  against  Cornell. 

A.  by  fail  latt  will  and  testament,  among  other  thinga,  deyised  aa  followa : 
*'  And  whereaa  I  have  conveyed  to  my  aon  C,  my  landa  at  C,  and  to  my 
son  D.  my  lands  at  F.  I  give  and  devise  all  my  remaining  lands  and  tene- 
ments, and  real  estate  whatsoever,  to  ray  sons  C.  and  D.  and  my  daugh- 
ter," &c. 

It  was  held  that  the  recital  in  the  will  was  evidence  of  a  conveyance  of  the 
farm  in  F.  to  D.  and  that  C.  aa  heir  of  the  testator,  was  estopped  by  the 
recital,  to  deny  (hat  the  farm  was  conveyed  to  D.  and  that  the  necessary  in- 
tendment from  the  language  of  the  clause  in  the  will,  was,  that  it  waa  a 
conveyance  in  fee  to  D. 

This  was  an  action  of  ejectment,  for  a  farm  called  Spring 
Hill,  in  Flushing,  in  Q^ueen's  county. 

(6)  3  U.  8.  Dig.  tit  Trial,  II.  h.  2  U.  S.  Dig.  Suppt.  tit.  New  Trial,  II.  C 
1  Burr.  Frao.  3d  ed.  469.  Surprise  in  a  matter  of  law  is  not  ground  for  grant- 
ing a  new  trial,  {Hiie  v.  Lenkartf  7  Miasourri,  92,)  though  the  discretion  of 
the  courts  to  grant  new  trials  in  civil  cases,  where  they  perceive  that  the 
ends  of  justice  will  be  answered  thereby,  is  very  well  established.  {People  t. 
Superior  Court  of  New  York,  5  Wend.  114.  Brooklyn  v.  Patchen,  8  Wend. 
47.  Chaee  t.  Danie,  7  Verm.  476.  Durant  t.  Atkinoon,  2  Bailey,  18. 
M'Lanakmnv,  Universal  Jn»,  Co.  1  Pet.  170.  Gray  t.  Bridge,  11  Pick. 
189.  Hudoonr,  Williameon,  Const,  Rep.  360.  Lester  v.  State,  11  Conn. 
415.  White  V.  Trinity  Church,  5  ib.  187.  Calhoun  v.  M'Means,  1  N.  &, 
M.  422.  Fennell  v.  Patrick,  3  Stew.  6l  Port.  244.  Burr  v.  While,  2  Port 
342.    Sawyer  v.  Stevenson,  Breese,  6.     Cornelius  v.  Boucher,  ib.  12. 
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The  plaintiff  proved  that  Joha  Willett  was  long  ago  seised 
of  the  premises,  and  that,  on  the  12th  May,  1762,  they  were 
conveyed  by  him  and  Thomas  Willett,  to  lieuteQant-gover- 
nor  Cadwallader  Colden,  who  was  seised  thereof  from  that 
time  to  his  death,  in  September,  1776,  and  the  lessor  of  the 
plaintiff  deduced  a  title  from  him,  as  heir  at  law. 

The  defendant  gave  in  evidence  the  will  of  lieutenant- 
governor  Colden,  dated  20th  May,  1776,  in  which  there  was 
the  following  clause :  "  And  whereas  I  have  conveyed  to  my 
son  Cadwallader,  my  lands  at  Coldenham,  and  to  my  son 
David,  my  lands  in  the  township  of  Flushing,  I  give  and 
devise  all  my  remaining  lands  and  tenements,  and  real  estate 
whatsoever,  to  my  sons  Cadwallader  and  David,  and  to  my 
daughter,"  &c.  At  the  conclusion  of  the  will  were  these 
words:  ^'And  before  the  sealing  and  publishing  of  this  my 
will,  and  to  prevent  any  misunderstanding,  I  declare, 
that  the  expenses  of  'supporting  my  family,  inclu-  [*176] 
ding  my  son  David,  his  wife  and  children,  and  of 
the  improvements  of  the  farm  at  Spring  Hill,  has  been  paid 
during  my  life,  or  shall  be  piiid  out  of  my  estate,  and  that  no 
part  thereof  shall  be  chargeable  to  my  son  David."  This 
will  was  republished  on  the  7th  August,  1776. 

The  defendant  gave  in  evidence,  the  oc^  of  attainder  of 
David  Colden,  and  dedqped  a  title,  in  pursuauce  thereof,  un- 
der the  state. 

He  further  proved,  that  David  resided  on  the  premises 
with  his  father  for  some  years,  and  that,  after  the  death  of 
the  testator  he  continued  thereon,  using  the  land  as  his  own, 
until  he  left  the  state,  in  the  year  1783 ;  that  the  lands  at 
Coldenham  were  held  by  Cadwallader,  the  devisee,  during 
his  life,  as  his  own,  and  by  his  widow  and  children,  as  their 
own,  since  his  death. 

The  plaintiff  then  proved,  by  two  witnesses,  who  resided, 
the  one  in,  and  the  other  near,  the  family  of  lieutenant-gov- 
ernor Colden,  that  they  understood  from  him,  and  from  Da- 
vid and  his  wife,  thatDaviJ  was  to  have  no  more  than  a  life 
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estate  in  the  premuea,  and  that  Cadwallader  was  to  have  the 
remainder  in  fee. 

On  these  facts,  a  reidJct  was  found  for  the  defendant. 
A  motioa  was  made  on  the  part  of  the  plaintiff  to  set  aside 
the  verdicl,  end  for  a  new  trial. 

Colelen  and  Troup,  for  the  plaintiff. 

Janea  and  Riggs,  contra. 

Kbnt,  J.  delivered  the  opinion  of  the  court.  This  case 
was  brought  before  the  court  on  a  former  occasion.  A  ver- 
dict had  been  found  for  the  plaintiff,  on  evidence  to  the  same 
effect  aa  that  contained  in  the  present  case,  except  that  there 
is  now  the  additional  testimony  of  the  two  witnesses  who 
resided  in  or  near  the  family  of  the  testator.  The 
[•176]  court  awarded  (April  term,  1801)  a  new 'trial,  and 
for  the  reasons,  as  I  understood,  and  on  my  part 
meant,  that  the  verdict  was  against  evidence,  as  the  recital 
in  the  will,  added  to  the  parol  proof,  was  decisive  evidence 
of  the  fact  of  a  conveyance  of  the  premises  to  David,  and 
that  the  necessary  intendment  from  the  cose  was,  that  the 
conveyance  was  in  fee. 

The  verdict  is  now  in  conformity  with  that  opinion,  and 
if  it  was  correct  at  the  time,  the  additional  proof  thrown  into 
this  case,  can  have  no  material  influence  npon  it. 

1  remain  of  the  same  opinion  as  before,  that  the  recital  is 
evidence  of  the  conveyance,  and  indeed  I  consider  that  the 
hair  of  the  testator  is  estopped  by  the  recital  in  the  will,  to 
deny  that  the  premises  were  conveyed  to  David.  It  is  an 
act  of  his  ancestor,  to  whom  he  is  a  privy.  The  authorities 
are  generally  to  this  effect.  (1  Salk.  386.  6  Mod.  44.  S.C. 
S  Mod.  33,  34.  Dyer,  169,  a.  1  Mod.  113,)  With  respect  to 
the  force  of  recitals,  the  law  is  examined  and  laid  down 
with  great  clearness  and  preciaion  b/  Ch.  J.  Willes,  when 
giving  the  opinion  of  the  court  in  the  case  ofSkelty  v.  Wright. 
(Willes'  Rep.  111.)  "  There  are,"  he  observes,  "  some  gen- 
eral sayings  in  the  books,  that  no  one  shall  be  e.scopped  by  a 
recital,  as  in  Co.  Litt.  353.  b.  and  in  Roll.  Abr.  870,  and  872. 
But  there  are  more  cH,ses  in  which   it  was  held,  that  a  man 
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may  be  estopped ;  and  there  is  a  distinction  laid  down,  that  a 
person  shall  not  be  estopped  by  a  general  recital,  but  shall  be 
by  the  recital  of  a  particular  thing.    Accordingly,  there  are 
several  cases  of  recitals,  where  it  was  held  that  the  party  was 
estopped.    In  a  case  reported  in  Cro.  Eliz.  766, 757,  and  an- 
other in  Styles,  103,  it  was  held,  that  the  recital  in  the  con- 
dition of  a  bond  of  a  particular  indenture,  or  of  a  particular 
sum  due,  is  an  estoppel  to  plead  that  there  is  no  such  inden- 
ture, or  no  snch  sum  due ;  and  it  is  said  in  2  Leon.  11,  that 
where  the  recital  is  material,  the  party  shall  be  estopped." 
From  these  authorities  the  court  concluded,  in  that 
case,  *that  the  defendant  was  estopped  by  the  recital    [*I77] 
in  a  bond  of  a  particular  fact,  from  denying  that  fact. 
In  the  present  case,  the  will  contains  a  recital  of  a  particu- 
lar fact,  yiz.  that  he  had  conveyed  the  premises  in  question 
to  David.    By  this  recital  the  lessor  of  the  plaintiff  is  estop- 
ped, as  heir  to  the  testator,  from  denying  that  the  testator 
conveyed  the  premises  to  his  son  David,  and  the  only  ques- 
tion is,  what  estate  must  be  intended  to  have  been  conveyed* 
Here  I  remain  of  the  same  opinion  as  on  the  former  occa- 
sion, that  the  necessary  intendment,  from  the  language  of 
the  will,  was  a  conveyance  in  fee.    It  is  the  obvious  and  or- 
dinary import  of  the  words  that  the  whole  interest  was  con- 
veyed.   It  is  equivalent  to  saying,  1  have  transferred,  I  have 
alienated,  or  I  have  disposed  of  my  lands,  and  I  have,  conse- 
quently, no  longer  any  right  or  interest  in  them.     In  this 
case  the  testator  has  added  words  in  confirmation  of  this  im- 
port and  operation  of  the  preceding  words ;   for  he  says, 
that  "  whereas  he  has  conveyed  the  premises  to  David,  he 
devises  all  the  remainder  of  his  estate  whatsoever,"  dec. 
thereby  evidently  meaning  that  the  premises  were  no  longer 
subject  to  his  disposition,  and  that  none  of  his  estate  was  to 
be  left  undisposed  of,  although  the  premises  were  thus  ex- 
cepted out  of  the  residuary  devise.    The  parol  proof,  in  the 
case,  I  think,  was  inadmissible,  to  explain  the  contents  of  the 
conveyance,  or  what  was  intended  by  the  word  convey;  this 
being,  if  an  ambiguity  at  all,  an  amhiguitas  patens^  or  one 
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appearing  on  the  face  of  the  instrument  itself,  and  it  is  the 
peculiar  and  exclusive  province  of  the  court  to  interpret  wri- 
tings. The  meaning  of  them  is  not  a  matter  in  pais.  How- 
ever, admitting  and  giving  full  consideration  to  the  parol 
proof,  it  would  not  alter  the  conclusion  I  have  drawn  from 
the  words  of  the  will,  that  the  conveyance  was  in  fee. 

We  are,  accordingly,  of  opinion,  that  the  plaintiff  take 
nothing  by  his  motion . 

Radcliff,  J.  said  that  he  agreed  in  the  opinion  just  de- 
livered, except  as  to  one  point,  which  was  not  raised  on  the 
argument  for  a  new  trial,  in  April  term,  1801,  that  is,  as  to 
the  recital  in  the  will  being  an  estoppel.  He  did  not  think 
the  doctrine  of  estoppels  connected  with  this  case ;  that  estop- 
pels were  odious,  and  not  to  be  favored,(a)  and  apply  only 
in  certain  specific  cases,  and  are  to  to  be  governed  by  strict 
and  precise  rules  ;  and  he  doubted  whether,  in  any  case,  a 
technical  estoppel  could  arise  upon  a  iri//,  and  if  could,  the 
recital  in  the  present  case  was  too  general  and  uncertain  to 
create  an  estoppel    (Co.  Litt.  362.  b.) 

Motion  denied.(i) 

(a)  See  supra^  p-  109,  note  (a)  to  Jackgon,  ex  tUm,  Jone»  r.  Brinktrhof. 

{h)  Mr.  Smith,  in  hie  learned  note  to  i>oe  ▼.  Oliver,  Dtttcheu  of  Kingttan't 
caoe,  Hughes  v.  Cmrneliu9f  and  Trevivian  v.  Lawrence,  (3  Sm.  Leadf^.  Gas. 
Hare  Sl  Wall.  ed.  417,  456,)  obeervee :  **  No  man,"  eays  Lord  Mansfield,  in 
Chodtitk  Y.  Bailey,  (Cowp.  601,)  "  shall  be  allowed  to  dispute  hiaownMJenin 
deed.*'  Numerooa  instances  of  the  conclnsive  effect  of  a  deed  are  to  be 
foond  in  the  books.  (See  Fairtitle  r.  Gilbert,  2  T.  R.  171,  and  see  the  dis. 
tinction  mentioned  there  between  a  trustee  for  the  public,  and  other  persons ; 
as  to  which  see  also,  Doe  d.  Baggeley  t.  Hares,  4  B  &  Ad.  437.  See  also, 
on  the  general  principle,  Right  t.  Proctor,  4  Burr.  2308  ;  Bonner  ▼.  Wilkin^ 
oon^  2  B.  &  A.  682  ;  Johnson  r.  Mason,  1  Esp.  89 ;  Wood  v.  Day.  7  Taunt 
646 ;  Friend  v.  Eastahrook,  2  W.  Bl.  1153.)  And,  not  only  it  the  deed  con* 
elusive  on  the  party  executing  it,  as  to  the  very  point  intended  to  be  effected 
by  the  instrument  (see  Rowntree  y.  Jacob,  3  Taunt.  141 ;  Harding  t.  iim- 
hUr,  3  M.  &  279  ;  Co.  Litt.  353,  a,)  but  also  as  to  facts  recited  in  it.  (See 
Nash  T.  Ttrnier,  1  Eop.  217 ;  Rees  d.  Chamberlain  v.  Lloyd,  Wight  wick, 
133  ;  Jones  ▼.  Williams,  2  SUrk.  53.)  Thus,  in  Bowman  v.  Tayhr,  3  Ad. 
iL  Ell.  278,  the  deed  recited,  that  the  plaintiff  had  inveniad  certain  improve- 
nents,  for  which  he  had  obtained  a  patent ;  and  the  defendant  in  considera- 
tion of  a  license  to  use  it,  entered  into  certain  covenants,  for  the  breach  of 
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which  he  wu  sued ;  it  was  held  that  be  could  not  travene  the  inTention  of 
the  plaintiff,  and  that  a  plea  to  that  effect  was  bad  upon  demarrer.  The 
paaeage  from  Co.  LitU  352  b,  waa  cited  to  the  effect  that  a  "  recital  doth  not 
conclude  becaose  it  ii  no  direct  affirmation.*'  HoweTer,  the  court  were  unan- 
imous in  giving  effect  to  the  estoppel.  **  The  law  of  estoppel,"  said  Mr.  J* 
Taunton,  **  is  not  so  unjust  or  absurd  as  it  has  been  too  much  the  enstom  to 
represent.  The  principle  is,  that  where  a  man  has  entered  into  a  solemn  en« 
gagement  by  and  under  his  hand  and  seal,  as  to  certain  facts,  he  shall  not  be 
permitted  to  deny  any  matter  which  he  has  so  asserted.  The  question  here 
is,  whether  this  be  a  matter  so  asserted  by  the  defendant  under  his  hand  and 
seal  that  he  shall  not  be  permitted  to  deny  it  in  pleading.  It  is  said,  that  the 
allegation  in  the  deed  is  made  by  way  of  recital,  but  I  do  not  see  that  a 
statement  such  as  this  is  the  less  poeitiTe,  because  it  is  introduced  by  a 
"  Whereas." 

To  the  same  effect  as  Bowman  t.  Taylor  is  Lainaon  ▼.  Tremere,  (1  Ad.  ik 
£11.  793.;  That  was  an  action  on  a  bond,  the  condition  of  which,  being  set 
out  on  oyer,  recited  an  indenture  of  demise  at  a  rent  of  170Z.,  for  payment  of 
which  the  bond  was  conditioned.  The  plea  set  out  an  indenture,  which  it 
averred  to  be  the  same  as  that  mentioned  in  the  condiiion,  and  in  which  the 
rent  was  140/.,  due  payment  of  which  was  averred.  Replication,  non-pay« 
ment  of  the  170Z.  rent ;  and  demarrer.  The  court  held  that  the  defendant 
was  estopped  from  saying  that  the  rent  reserved  was  different  from  that  re- 
cited, and  gave  judgment  for  the  plaintiff  (see  Harding  v.  AmbUrf  3  M.  and 
W.  279.  To  the  same  effect  as  Bowman  y.  Taylor  and  Lainoon  v.  TVemere, 
is  Hill  V.  Manchetter  and  Salford  Watorworka  Company,  2  B.  and  Add. 
244.) 

In  the  above  three  eases  of  Lainaon  v.  Tremere,  Hill  ▼.  M.  ^  S.  W.W 
Co.j  and  Bowman  v.  Taylor,  the  prior  authorities  will  be  found  collected." 

In  this  country,  the  same  general  rule  preyails,  and  a  party  who  has  exe- 
cuted a  deed  is  thereby  estopped  from  denying,  not  only  the  deed  itself,  but 
every  fact  which  it  recites  ;  and  all  persons,  claiming  under  and  through  the 
party  estopped,  are  bound  by  the  estoppel.  (Stow  v.  Wyee,  7  Conn.  214.) 
Therefore,  where  a  perwn  executed  a  deed  in  behalf  of  a  manufacturing 
corporation,  and  therein  declared  that  he  was  empowered,  by  a  vote  of  the 
company,  to  execute  such  deed,  such  person,  as  also  those  claiming  under 
his  deed,  are  estopped  to  deny  that  he  was  thus  empowered  ;  (tb,  M* Donald 
▼.  King,  Coxa,  432,)  and  a  recital,  in  a  traverse  bond,  that  an  obligor  had 
traversed  the  uiquisitlon,  estops  him  from  denying  the  fact  {Waymanr* 
Taylor,  1  Dana,  527.)  So  the  recital  of  a  lease,  in  a  deed  of  release,  oper- 
ates as  an  estoppel,  and  binds  parties  and  privies,  in  blood,  in  estate,  and  in 
law  ;  but  does  not  estop  strangers,  or  those  claiming  under  an  adverse  or  an- 
terior title  to  the  deed.  {Carver  y.  Jaekoon,  4  Pet.  1.)  And  a  party  cannot 
set  up  a  title,  in  another  person,  contrary  to  a  recital  in  his  own  deed.  {Deum 
V.  Brewer,  Coxe,  172.)  So  where  a  party  to  a  written  agreement  recites 
therein,  as  consideration,  that  the  other  party  had  made  a  certain  eonyey- 
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■Dce,  of  BTBD  data  wiUi  the  tgnmoenl,  he  u  aMopped  ta  abow,  in  aToldaiiea 
«r  the  coDtncl,  that  lucb  soDTejiBDSB  waa  not  made  until  allerwanU,  though 
dated  aubaequeDlly.  {Dyer  v.  Rich,  1  Met.  180.)  So  where  a  grantoi,  in  b 
deed*  of  warranly,  rrcitei  that  a  cectaJD  tract  of  land  has  been  cunvejred  la 
bim,  be  ii  eitopped  from  denying  that  fact  in  a  mil  coniaienced  against  him 
by  the  grantee,  oi  any  paraon  to  whom  hii  grantee  haa  coDTeyed.  (Orttn 
V.  CUrk,  13  Verm.  158.  See  atto  upon  this  aubject,  Hart  v.  Jehium,  6 
Ilamniond,  67  ;  Jacitm  v.  HoMbrovck,  3  JohnaoD,  331 ;  Tfarton  t.  Scndtrt, 
7  J.  J.  ManhaU,  19;  Jactnn  v.  PartAurtl,  9  Wendell,  209;  Sttvart  v. 
Bailer,  9  Sergeant  &  Rewie,  381 ;  Blakt  t.  Ttukir,  13  Termont,  39  ;  Nw 
ritt.  Nottu,  9  Daoi,  IT;  Wkilkaadv.  The  OeHmiir,  6  Porter,  335  ;  Trim' 
bit  V.  Tit  Stall,  4  Blackford,  435  ;  JJ«<  t.  Kidictll,  id.  553 ;  CampbtU  T. 
Knightt,  II  Sbepley,  333.}  And  the  principle  ippiie*  to  the  recital  of  one 
deed   iu  anaiher ;  (Croni  v.  Morrii,  6  Peters,  596 ;  Carter  t.  Jaeknn,  4 

a.  I.) 

Bat  a  recital,  lo  emoDUt  to  an  eetoppel,  mnit  come  from  the  parly  to  be 
eatopped,  and  not  from  hie  opponent.  (Jfifirr  *.  BagietU,  3  M'Cord,  429.) 
And  •  recital  contained  in  a  deed  procured  by  fraud  can  never  be  need  aa  an 
eatoppel  ;  (JVorlon  t.  Sandm,  7  J.  J.  Manhall,  12,)  nor  it  leema  a  recital 
in  a  deed  which  ie  defective  and  void.  {Blakt  i.  TuclieT,  13  Vermont,  39. 
See  JVorrJ*  v.  Norrii,  9  Dana,  17.)  Again  it  aeem*  that  rectlale  in  a  patent 
fraratbe  State  da  not  eatopone  whoclalmaby  a  title  prior  to  tbe  patent.  (,Wad- 
■nun  T.  Kokr,  4  Sergeenl  &  Bewle,  174.)  And  a  party  ia  not  eatopped  by  a 
deed  tiecated  by  him,  if  the  whole  truth  of  the  caie  appears  in  the  raeitala. 
{Dtn  1.  Camp,  4  Harr.  14B  )  For  luch  a  case  t>  not  within  the  tcope  of 
the  doctrine  of  eeloppei*  which  are  allowrd  only  lo  prevent  a  party  from  let- 
ting up  ihe  truth  where  he  or  hie  grantor  or  enceelor  hee  eauaed  anotlier  to 
act  upon  en  untrue  etatement  of  facta.  And  a  party  ahall  never  be  held  to  an 
estoppel  uuleea  there  be  matuetity.  Tbua  the  grenlee  ii  not  eatopped  by  the 
raeitala  in  tbe  deed  from  giving  the  truth  in  evidence  lo  support  it,  if  tbe 
other  party  goes  hebind  the  deed  to  defeat  it.  Ifirothy  v.  Ciau,  5  Sbepley, 
369.  3  Smith's  Leadg.  Cos.  438.)  It  ie  proper  perhapa  lo  notioe  bare  an  im- 
portant distinction  which  prevaila  between  the  English  and  American  wi- 
thoritiea  as  to  the  force  and  eSecl  of  a  recital  of  one  deed  in  another.  In 
England,  where  the  party  to  one  deed  thus  recitei  another,  such  recital  ie, 
merely  aecondary  evidence  of  the  reultrd  deed,  bb  where  the  latter  is  tost, 
or  the  Bubecribicg  witnecs  cannot  be  produced,  or  where  it  cannot  be  eatab- 
tishcd  by  the  uaual  primary  evidence.  In  euch  cose,  ihe  recital  comes  in  like 
Ihe  oral  ndmiBaion  of  the  party  or  other  aecondary  evideDce.  Thia  will  be 
eeen  by  the  authoriiies  cited  in  1  Phill.  Ev.  Cow.  &.  Hill'e  ed.  p.  457 ;  and  at 
p.  465,  it  ii  not  once  luggcaled  that  it  may  be  received  ai  proof  of  a  primary 
character.  'Whereaa,  in  the  United  SlBtea,the  courla  require  no  higher  proof 
than  the  recilat  itaelf,  though  the  recited  deed  and  the  aubwribiog  witneaa  be 
both  in  court.  This  hsi  been  expreaaly  held,  not  only  by  the  supreme  court 
of  the  United  Slates,  but  by  several  of  the  stale  courts,  not  only  as  against 
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the  party  reciting,  bot  against  all  claim  under  him.  as  privies  in  blood,  privies 
in  estate,  or  privies  in  law.  (Carver  v.  Jackwn,  ex  <Um.  Astor^A  Pet  Rep. 
1,  82,  3.  Crane  v.  MorrUi"  letsee,  6  id.  598,  611,  Den,  ex  dem.  Weet  v. 
Pine,  4  Wash.  C.  C.  Rep.  691.  Jackson,  ex  dem.  Teed  v.  Hahtead,  S  Cow. 
Rep.  216.  Penrose  v.  Griffith,  4  Binn.  231.  Per  Mills,  J.,  in  Mitchell  v. 
Maupin,  3  Monroe,  186,  7.  Bibb  v.  Pickett,  Litt.  Sel.  Cas.,  309,  312,  313. 
Kentucky  Bank  v.  Vance's  AdrnW.,  4  Litt.  Rep.  172,  3.)  And  such  recital 
contained  in  a  bond  is  evidence  equally  high  even  against  the  obligee,  and 
all  claiming  under  him.  (Jackson,  ex  dem»  Loop  v.  Harrington,  9  Cowen's 
Rep.  86.)  But  in  such  case  the  bond  must  be  traced  to  the  possession  of  the 
obligee.  (Jackson,  ex  dem.  Bradt  v.  Brooks,  8  Wend.  426,  233.)  And  this 
class  of  recitals  is  received  as  primary  proof  of  other  instruments,  even  of 
records ;  a  ca.  sa.  for  instance.    (Ransom  v.  Keyes,  9  Cowen's  Rep.  138.) 

It  is  by  no  means  clear  that  the  above  Is  not  the  English  doctrine,  though 
the  learned  author  does  not  appear  to  treat  the  reciting  deed  as  any  thing 
more  than  secondary  evidence.  It  was  certainly  received  as  primary  evi- 
dence in  Burleigh  v.  Stibbs,  (5  T.  R.  465,)  and  Edwards  v.  Ethenngton, 
(Ry.  Sl  Mood.  N.  P.  Rep.268,)  seems  in  substance  to  hold  the  same. 

A  distinction  has  been  frequently  noticed  between  the  effect  of  a  general 
and  of  a  particular  reciUl.  In  RoUe's  Abridgement,  Estoppel,  P.  pi.  I  and 
7,  it  is  laid  down,  that  "  if  the  condition  contain  a  generality  to  be  done,  the 
party  shall  not  be  estoppAl  to  say  there  was  not  any  such  thing.  But,  in  all 
eases  where  the  condition  of  a  bond  has  reference  to  a  particular  thing,  the 
obligor  shall  be  estopped  to  say  that  thero  is  no  such  thing."  The  same  rule 
as  to  generalities  and  particularities  is  laid  down  in  Strowd  v.  Willis,  Cro. 
Eliz.  762,  and  Shelly  v.  Wrigkt,  WiUes,  9,  and  urged  in  argument  in  Hosier 
T.  SearU,  2  B.  and  P.  299,  and  Hill  v.  Manchester  and  Salford  Waterworks 
Company.**  Per  Lord  Denman  delivering  the  judgment  of  the  court  in 
Lainson  v.  Trem^e. 

The  ground  of  this  distinction  I  apprehend  to  be  the  same  as  has  been  al- 
ready laid  down  with  reference  to  estoppels  by  matter  of  record,  namely,  that 
an  estoppel  must  be  certom.  In  Doe  d.  Jeffreys  v.  BuekneU,  (2  B.  and  AdoK 
278,)  a  party  had  covenanted  with  a  mortgagee  that  he  was  "  legally  or 
equitably"  entitled ;  a  subsequent  mortgagee  was  held  not  to  be  estopped  from 
setting  up  the  legal  estate,  which  the  mortgager  had  acquired  after  the  fint 
mortgage.  '*  There  is,"  said  Lord  Tenterden,  delivering  the  judgment  of  the 
court,  '<  a  want  of  that  certainty  of  allegation  which  is  necessary  to  make  it 
an  estoppel."  Lord  Holt  lays  it  down  in  Salter  v.  KidUy,  (1  Show.  59,)  that 
general  recital  Is  not  an  estoppel  though  recital  of  a  particular  fact  is.  ^See 
Comyn's  Di.  Estoppel,  A.  2 ;  Rainsford  v.  Smith,  Dyer,  196,  a,  note ;  2  Sm. 
L.  C.  457  ;  La  Savoys  v.  Prinau,  3  Missouri,  529.  See  upon  this  subject  a 
full  collection  of  cases  in  Messrs.  Cowen  and  Hill's  Notes  to  1  Phil].  Ev.  1235, 
1236,  1237,  160,  161  ;  Stark  Ev.  ed.  1842,  p.  20,  21 ;  United  States  Digest 
and  Suppt.  tit.  Estoppel ;  GreenL  Ev.  ed.  1844,  vol.  1,  p.  32.)  Mr.  Greenleaf, 
in  commenting  upon  the  subject  under  conaidention,  remarks  as  follows: 

ToL.  III.  29 
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**  This  rule,  in  regard  to  the  concIoBive  efiect  of  recitals  in  deeda,  is  restricted 
to  the  recital  of  things  in  particular,  as  being  in  existence  at  the  time  of  the 
execution  of  the  deed ;  and  does  not  extend  to  the  mention  of  things  in  gen- 
eral  terms.    Therefore,  if  one  be  bound  in  a  bond,  conditioned  to  perform  the  " 

covenants  in  a  certain  indenture,  or  to  pay  the  money  mentioned  in  a  certain 
recognisance,  he  shall  not  be  permitted  to  say,  that  there  was  no  such  inden- 
ture, or  recognisance.  But  if  the  bond  be  conditioned,  that  the  obligor  shall 
perform  all  tbe  agreements  set  down  by  A.,  or  carry  away  all  the  marie  in  a 
certain  close,  he  is  not  estopped  by  this  general  condition  from  saying,  that 
no  agreement  was  set  down  by  A.,  or  that  there  was  no  marie  in  the  close. 
Neither  does  this  doctrine  apply  to  that,  which  is  mere  description  in  the 
deed,  and  not  an  essential  averment ;  such  as,  the  quantity  of  land  ;  its  na- 
ture, whether  arable  or  meadow ;  tbe  number  of  tons,  in  a  vessel  chartered 
by  the  ton  :  or  the  like ;  for  these  are  but  incidental  and  collateral  to  the 
principal  thing,  and  may  be  supposed  not  to  have  received  the  deliberate  at- 
tention of  the  parties.  (4  Com.  Dig.  Estoppel  A.  2  ;  Yelv.  227,  by  Metcalf, 
note  1 ;  DoddingtonU  Com,  2  Co.  33  ;  Skipworth  v.  Green,  8  Mod.  31 1  ; 
1  Stra.  610,  S.  C.)  Whether  the  recital  of  the  payment  of  the  consideration 
money,  in  a  deed  of  conveyauce,  falls  within  the  rule,  by  which  the  party  is 
estopped  to  deny  it,  or  belongs  to  the  exceptions,  and  therefore  is  open  to  op. 
posing  proof,  is  a  point  not  clearly  agreed.  In  England,  the  recital  is  re- 
garded as  conclusive  evidence  of  payment,  binding  the  parties  by  estoppel. 
{Shelley  y.  Wright,  Willes,  9  ;  Coeeene  v.  Coeeeru,  ib.25  ;  Rotentree  v.  Jaeoh^ 
3  Taunt.  141  ;  Lampon  v.  Corke,  5  B.  and  Aid.  606 ;  Baker  v.  Dewey,  1  B. 
and  C.  704 ;  HUl  v.  Manchester  and  Salfwrd  Waterworke,  2  B.  and  Ad.  544. 
See  also,  Powell  v.  Moneon,  3  Mason,  347,  351,  356.)  But  the  American 
courts  have  been  disposed  to  treat  the  recital  of  the  amount  of  the  mopey 
paid,  like  the  mention  of  the  date  of  the  deed,  the  quantity  of  laud,  the 
amount  of  tonnage  of  a  vessel,  and  other  recitals  of  quantity  and  value,  to 
which  tbe  attention  of  the  parties  is  supposed  to  have  been  but  slightly  di- 
rected, and  to  which,  therefore,  the  principle  of  estoppels  does  not  apply. 
Hence,  though  the  party  is  estopped  from  denying  the  conveyance,  and  that 
it  was  for  a  valuable  consideration,  yet  the  weight  of  American  authority  is 
in  favor  of  treating  the  recital  as  only  prima  facie  evidence  of  the  amount 
paid,  in  an  action  of  covenant  by  the  grantee  to  recover  back  the  considera- 
tion, or,  in  an  action  of  aeeumpeit  by  the  grantor,  to  recover  the  price  which 
is  yet  unpaid.  The  principal  cases  are,  in  Massachusetts,  Wilkinsonv,  Scott, 
17  Mass.  249  ;  Clapp  t.  Tirrel,  20  Pick.  247 ;  in  Maine,  SchUenger  v.  Me 
Cann,  6  Greenl.  364 ;  Tyler  y.  CarUton,  7  Greenl.  175  ;  Emmone  v.  Little- 
field,  1  Sbepl.  233  ;  Burbank  v.  Oould,  3  Sbepl.  118  ;  in  New  Hampshire, 
Moree  v.  Shattuck,  4  New  Hamp.  229  ;  Pritchard  t.  Brown,  ib.  397  ;  in 
Connecticut,  Belden  t.  Seymour,  8  Conn.  304 ;  in  New  York,  Shepherd  v. 
IdttU,  14  Johns.  210  ;  Bowen  v.  Bell,  20  Johns.  388 ;  Whitbeek  v.  Whit- 
beck,  9  Cowen,  266;  MeCrea  y.  Purmort,  16  Wend.  460  ;  in  Pennsylvania, 
Weigley  y.  Weir,  7  Serg.  &  Raw.  311 ;  Wateon  v.  Blaine,  12  Berg.  Sl  Raw. 
131 ;  Jack  y.  Dougherty,  3  Watta,  151 ;  in  Maryland,  Higdon  y.  Thomas, 
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1  Har.  and  6iU,  1S9  ;  Lingan  r.  Henderson,  1  Bland.  Ch.  936»  '449  ;  in  Tir- 
giuia,  Duval  v.  Bibb,  4  Hen.  and  Manf.  113  ;  Harvey  r.  Alexander,  1  Ran- 
dolph, S19 ;  in  Sooth  Carolina,  Curry  j.  Lylee,  2  Hill,  404  ;  Garret  y.  Stuart, 
1  McCord,  514 ;  in  Alabama,  Mead  ¥.  Steger,  5  Porter,  498,  507  ;  in  Ten- 
nemet,  Jonee  t.  Ward,  10  Yerger,  160,  166;  in  Kentucky,  Hutchineony. 
Sinclair,  7  Monroe,  291,  293  ;  Gaily  t.  Grubbe,  1  J.  J.  Marsh.  389.  Tho 
coarti  in  North  Carolina  seem  still  to  hold  the  recital  of  payment  as  oonclu- 
sTve.  (^Brocket  y.  Foecue,  1  Hawks,  64 ;  Spiere  y.  Clay^  4  Hawks,  22 ; 
Jonee  v.  Saeeer,  I  Dover,  and  Ratt.  452.)  And  in  Loaisiana,  it  is  made  so 
by  legislatjye  enactment.  (Civil  Code  of  Loaisiana,  Art.  2^4 ;  Forreet  ▼. 
Shoree,  11  Louis.  416.)  The  earlier  cases,  to  the  contrary,  together  with  a 
farther  examination  of  this  subject,  may  be  found  in  Cowen  and  Hill's  notes 
to  1  Phil.  Evid.  p.  108,  note  194,  and  p.  549,  note  964.  See  also  Steele  t. 
Worthington,  2  Ohio,  R.  350  ;"  1  Greenleaf  £t.  ed.  1842,  p.  32,  §  26,  and 
note  1. 


Lenox  tigainst  The  United  Insurance  Company. 

Goods  laden  on  deck  are  not  covered  by  a  policy  on  goods  or  car^,  unless 
expressly  mentioned. 

And  though  expressly  mentioned  in  a  policy  of  insurance  ;  yet  in  case  they 
are  thrown  overboard  to  lighten  the  vessel  in  a  storm,  and  for  the  preser- 
vation of  the  ship  and  cargo,  &c.  they  are  not  to  be  bronght  into  general 
average;  bat  the  ship's  boat,  making  part  of  the  same  jettison,  was  held 
to  be  general  average. 

The  adjastment  of  a  general  average  in  the  portof  destination,  according  to 
the  laws  of  a  foreign  coantry,  is  not  condasive  on  parties  who  have  entered 
into  a  contract  here,  who  are  governed  only  by  the  law  of  this  state. 

This  was  an  action  of  assumpsit^  on  a  ^licyof  insurance, 
*'  on  40,550  pipe  staves  on  the  deck  and  in  the  hoUP^  of  the 
brig  Retaliation,  on  a  voyage  from  New  York  to  Lisbon 
valued  at  the  sum  insured.  The  vessel  sailed  on  the  voyage 
insured,  the  21st  February,  1800,  and  in  consequence  of  a 
violent  storm  it  became  necessary,  for  the  preservation  of 
the  ship  and  cargo,  as  well  as  the  lives  of  the  crew,  to  light- 
en the  vessel,  by  throwing  overboard  all  the  staves  on  the 
deck  of  the  vessel,  and  also  to  cut  the  tackle  by  which  the 
boat  was  fastened  to  the  stern,  by  which  means  the  boat  and 
all  the  staves  laden  on  deck  were  wholly  lost. 
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On  the  arriral  of  the  vessel  at  Lisbon,  a  difference  arose 
between  the  captain  and  the  consignees  of  the  cargo,  as  to 
the  adjustment  of  the  general  average,  hy  reason  of  the 
jettison.  The  matter  was  left  to  arbitrators,  who 
[*179]  determined  that,  according  to  the  law  and  'usages 
of  (he  port  of  Lisbon,  the  boat  and  staves  thrown 
overboard,  were  to  be  brought  into  general  average,  and 
that  the  value  of  the  staves  was  to  be  computed  according 
to  the  price  they  would  hare  brought  at  Lisbon,  had  the/ 
arrived  in  safety,  with  (he  residue  of  the  cargo. 

The  consignees  of  the  cargo  at  Lisbon  paid  the  general 
average,  according  to  the  award  of  the  arbitrators,  which 
was  admitted  to  be  in  conformity  to  the  mercantile  law  and 
custom  of  Portugal. 

On  a  case  coDlaining  the  above  facts,  it  was  agreed  that 
if  the  court  should  be  of  opinion  that  the  throwing  over  the 
staves  constituted  only  a  partial  loss,  a  Judgment  should  be 
entered  for  the  plaintiff  for  461  dollars  and  48  cents  ;  hut  if 
the  court  should  be  of  opinion  that  the  defendants  were 
bound  by  the  adjustment  of  the  general  average  made  at 
Lisbon,  then  judgment  should  be  given  for  the  plaintiff  for 
1,073  dollars  and  11  cents,  unless  the  court  should  think 
the  boat  cut  from  the  stem,  ought  lo  be  brought  into  general 
average  ;  in  which  case,  62  dollars  and  12  cents  was  to  be 
added  to  the  amount  of  the  partial  loss  on  the  staves  as  stipu- 
lated. 

D.  A.  Ogden,  for  the  plaintiff. 

Troup,  contra. 

Per  Curiam.  The  policy  in  this  case  expressly  covers 
the  lading  on  deck,  which  would  not  otherwise  be  included 
in  a  general  insurance  on  goods.  The  defendants  are,  there- 
fore, liable;  but  whether  for  a  partial  loss,  or  a  general 
average,  depends  on  the  propriety  of  charging,  as  general 
average,  a  loss  of  ihe  lading  on  deck.  This,  we  ihink, 
ought  not  to  be  done.  An  insurance  does  not  reacli  goods 
<m  deck,  unless  expressly  mentioned.  They  are  not  con* 
/udeiad  as  part  of  the  cargo,  in  which  the  other  shippers  are 
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interested.  The  owners  of  the  cargo  under  cover^ 
oaght  not,  therefore,  to  contribute  *io  the  jettison  of  [*180] 
the  goods  on  deck.  The  plaintiff  is,  therefore,  entit- 
led only  to  a  partial  loss.  It  was  decided  differently  at 
Lisbon,  the  port  of  destination,  and  the  law  there  is  stated  to 
be  otherwise ;  but  the  parties  to  this  contract  must  be  con- 
sidered as  having  in  view  the  law  of  this  state,  and  must  be 
governed  by  it.  The  boat,  however,  being  a  necessary  part 
of  the  ship's  furniture,  and  being  cut  away  for  the  general 
benefit,  was  properly  brought  into  general  average.  The 
plaintiff,  therefore,  must  have  judgment  for  the  partial  loss 
of  the  staves,  and  the  general  average  on  the  boat,  amount- 
ing to  513  dollars  and  62  cents. 

Judgment  accordingIy.(a)(i) 

(a)  [Old  note.]    See  Manhall  on  Ins.  (3d  edit.)  319  727.    Park,  20. 

(b)  That  goods  carried  on  deck,  are  not  liable  t6  contribution  thoagh  sacri- 
ficed for  the  benefit  of  the  whole.  (See  2  Pbill.  on  Ins.  ed.  1840,  p.  78,  et  9eq.) 
The  reason  given  by  Valin  is,  that  goods  so  carried  embarrass  the  navigation 
of  the  ship.  But  he  thinks  that  this  doctrine  ought  to  be  controlled  by  the 
usage  of  the  trade,  and  accordingly,  that  contribution  raay  be  claimed  for 
goods  thrown  overboard  from  the  deck  of  small  coasting  vessels,  or  river  crafl, 
which  usually  carry  a  part  of  their  cargoes  on  deck.  (Tom.  2.  p.  203.  And 
see  1  Emer.  640.)  Mr.  Phillips  remarks  in  reference  to  two  exceptions  from 
the  general  rule,  ubi  supra,  "  It  is  the  practice  in  respect  to  whaling  voyages, 
to  adjust,  upon  the  principles  of  general  average,  the  loss  of  oil  thrown  over- 
board from  the  deck,  where  it  is  carried  for  a  short  time  after  being  put  into 
casks,  before  it  can  be  properly  and  safely  stowed  in  the  hold. 

Vessels  employed  in  the  pepper  trade  in  the  East  Indies,  are  said  to  sup. 
ply  an  example  of  goods  carried  on  deck  by  custom,  for  if  a  full  cargo  is  ta- 
ken on  board  at  one  port,  the  vessel  sometimes  sails  with  a  part  of  the  cargo 
on  deck,  and  as  she  proceeds  on  the  voyage  the  cargo  in  the  hold  settles,  and 
in  the  course  of  fifteen  or  twenty  days  the  part  put  on  deck  is  removed  into 
the  hold.  There  has  been  no  judicial  decision  on  the  question,  whether  in 
this  particular  case,  a  jettison  of  the  pepper  carried  ou  deck  would  give  occa- 
sion to  contribution,  nor  has  any  custom  on  this  subject  come  to  my  know- 
ledge. The  case  seems  to  be  very  similar  to  that  of  property  jettisoned  from 
the  deck  in  a  whaling  voyage''  But  in  Cram  v.  Aeken,  (1  Shepley,  229,)  it 
was  held  that  though  a  certain  description  of  goods  is  carried  on  deck,  after 
the  hold  is  foil,  according  to  the  usage  of  a  particular  place  or  places,  the 
•wnerof  the  vessel  is  not  liable  to  contribution  in  case  of  jettison  of  such 
goods,  on  the  ground  of  general  average,  even  if  full  freight  is  paid.  In  Broio^ 
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Clement  against  Brush. 

One  putner  cuidoI  tund  hia  copartDen  Ky  seat. 

When  ODe  p&rtaer  gtva  t  ipeeiatity,  which  he  ligned  with  the  name  of  Ihe 
firm,  for  ■  Mmple  contiact  debt  of  the  firm,  and  Ihe  creditor  efternerda  ei- 
•euted  e  nltatt  of  ill  demand*  ageinM  the  othei  partner,  on  accannt  of 
the  partnerahip  debt,  it  wa«  held,  that  ^Tin^  the  tptciality  waa  an  eiiin- 
gniahment  of  the  nmple  contract  oi  partnerahip  debt ;  end  that  the  apeci- 
ality,  being  the  proper  and  aale  debt  of  the  partner  eiecnting  it,  waa  not 
afiected  bf  tbe  releaw  pren  lo  the  other  partner,  aa  to  the  partnerahip 


This  was  an  action  of  covenant  on  a  single  bill. 

The  defendant  and  Andrew  Howell,  were  partners  in  trade 
under  (he  firm  of  Brush  &,  Howell,  and,  as  such,  became  in- 
debted to  the  plaintiff,  in  Philadelphia,  to  the  amount  of 
1021. 2a.  for  goods  sold  to  them,  to  secure  the  payment  of 
which  Brush  gave  the  pUintiS',  on  the  15th  December,  1790, 
a  single  bill,  as  follows :  "  Two  months  afier  date,  we  pro- 
mise to  pay  Jacob  Clement  or  order,  102  pounds  2  shillings, 
with  interest,  as  witness  our  hands  and  seals.     Brush  &, 

T.  ComwelJ,  (1  Root,  60,)  however,  it  wa*  held,  that  (lock  on  deck  thrown 
OTerbOBid  to  aaTB  the  Teeael  and  cargo,  ia  entitled  to  an  average  Ion.  See  bIm> 
Siattu  T.  Ocean  In:  Co.,  (li  Johaion,  R.  13B.)  That  conLribulion  majr  he 
claimed  for  a  boat  cut  away,  ai  <□  tba  principal  case,  aee  3  PhtUipi,  (ed. 
1840,)  an  In*.  80,  81.  1  id.  p.  «4i,  d  »;.  Add  to  the  caHe  cited  by  Mr. 
Fbillipa,  TsHRlon  Copper  Co.  t.  Taunloia  Int  Co.  33  Pickering,  108. 

Aa  to  the  rule  in  reference  to  foreign  adjustment,  BuUer,  J.  obeerred  in 
Stuman  t.  CataUt,  (Park,  G30,)  that  he  did  not  like  "  theaa  foreign  aettle- 
nnent*  of  aToraga,"  but  be  put  the  case  to  the  jury  npon  tba  coneide ration, 
whether  it  bad  been  the  uaagetaieltle  according  to  foreign  adjuitnient.  and  it 
It  had  been  eo,  he  Ihoaght  the  uiage  ought  not  to  be  ahiken.  Where  huw- 
•Ter  a  general  arerage  ia  fairly  eettled  at  a  foreign  port,  and  the  inaured  ia 
obliged  la  pay  hie  proportion  of  it  there,  he  may  recorer  the  amount  ao  pud 
by  him  from  Ihe  inanrer,  though  auch  general  ateraife  may  have  been  settled 
diffenntty  abroad  from  what  it  would  have  been  in  the  home  port.  (Strong 
T.  Finmm  Im.  Co.,  llJohus.  333.  Uepaa  v.  Ocean  la:  Co.,  5  Coweii, 
63.  See  Tharntan  t.  United  Stalet  In:  Co.,  3  Fairfield,  150.  Shift. 
LouUiana  Statt  In:  Co.,  6  Martin,  N.  3. 699.)  The  rule  ia  very  fully  coDud- 
■red  In  9  PhiU.  oa  Ini.  169,  tt  nj. 
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Hovell."    The  signature  of  Brush  &  Howell  was  written 
by  Brush,  who  also  affixed  the  seal. 

On  the  10th  December,  1796,  the  plaintiff,  with  the  other 
creditors  of  Brush  &  Howell,  executed  and  delivered 
*io  Howell  a  writing,  engaging,  in  consideration  of  [*181] 
the  misfortunes  of  Howell,  and  of  one  fourth  of  the 
principal  of  their  debts,  (besides  what  had  been  paid,)  to  be 
paid  the  one-half  in  twenty  days,  and  the  other  half  in  six 
months,  that  they  would  not,  on  fulfilment  oi  the  agreement 
on  the  part  of  Howell,  ask  or  demand  of  him  any  of  the  re- 
sidue of  the  debts  due  them  from  the  said  firm  ;  '^  but  they 
would,  and  did  thereby  exonerate  and  for  ever  discharge  the 
said  Howell  of  and  from  all  claims  and  demands  against  the 
said  firm.  It  not  being,  however,  the  intention  of  the  said 
writing,  to  acquit,  release  or  abate,  in  any  measure,  their  just 
demands  against  Brush,  the  other  partner." 

It  was  agreed,  on  a  case  containing  the  above  facts,  that 
if  the  court  should*  be  of  opinion,  that  the  plaintifi*  was  not 
entitled  to  recover,  a  judgment  of  nonsuit  should  be  entered, 
otherwise  a  judgment  for  the  plaintifi*,  for  331  dollars  and  99 
cents. 

Riggs,  for  the  plaintiff. 

Barison,  contra. 

Per  Curiam.  One  partner  cannot  bind  his  copartner  by 
3e€U.{a){b)    The  defendant  Brush,  who  executed  it,  is  alona 

(a)  [Old  nole.]    7  Term  Rep.  207 ;  2  Cainei'  Rep.  254,  255. 

(&)  This  is  the  general  rule  of  the  common  law.  (Story  on  Partnerahip, 
ed.  1841,  i  113.  Collyer  on  Partn.  by  Perkins,  ed.  1848,  ^  3,  4I»3,  et  seq. 
Watson  on  Partn.  2d  ed.  218,  el  9eq.  Gow  on  Parts.  3d  ed.  57, 9t  9nq,  3 
Kent  Comm.  ed.  1844,  p.  47,  et  »eq.)  But  like  all  general  rules  it  is  subject 
to  exceptions,  the  most  common  of  which  is  that  a  deed  ezecated  with  th« 
assent  of  all  the  partners,  shall  be  deemed  the  deed  of  alL  ( UmiUd  Siat€9 
'  V.  AMtUy,  3  Wash.  C.  C.  508.  Fleming  v.  Dunbar,  2  Hill,  6.  C.  532.  Mo- 
diseti  T.  LindUy,  2  Blackf.  119.  Poeey  ▼.  BuUitt,  1  Blackf.  99  Fitehlmm 
▼.  Boyer,  5  Watts,  159.  Mackay  v.  Bloodgood,  9  Johns.  285.)  And  th« 
weight  of  authority  establishes  that  this  assent  may  be  giren  by  parol  pre- 
▼ions  to  the  execution  of  the  deed,  or  by  subsequent  ratification  and  adop- 
tion. This  question  was  elaborately  considered  in  Cady  t.  Shepherd,  (11 
Pickering,  400,)  and  Oram  t.  Setout  (1  Hall,  262.)    In  the  lattw  CMt  Ch.  J. 
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bound  by  the  specialty  ;  and  it  being  a  debt  of  a  higher  na- 
ture, it    extinguished   the  simple  contract  or  partnership 

Joues  said,  "  The  priociple,  that  a  partner  caonot,  by  virtue  of  the  authority 
he  derives  from  the  relation  of  copartnership,  bind  his  copartner  by  deed,  has 
been  too  long  settled  to  be  now  shaken.  It  is  the  technical  rule  of  the  com  - 
mon  law  applicable  to  deeds,  which  has  been  engrafted  into  the  commercial 
system  of  the  law  of  partnership  ;  and  unless  the  charter-party  in  question 
can,  under  the  circumstances  of  this  case.be  construed  to  be  the  deed  of 
Bunker,  the  defence  must. prevail.  The  reasons  for  the  restrictions  are  not 
very  satisfactory  ;  for  all  the  mischiefs,  which  the  expositors  of  the  rule  as- 
cribe to  the  authority  of  members  of  a  copartnership  to  seal  for  their  copart- 
ners, may  flow  almost  as  extensively,  and  nearly  with  equal  facility,  from 
the  use  of  the  name  and  signature  of  the  copartnership.  The  dangers  of  al- 
lowing the  use  of  a  seal  to  the  members  of  a  copartnership  are  supposed  to 
consist  in  these  two  attributes  of  the  seal ;  that  it  imports  a  consideration, 
and  that  it  is  competent  to  convey  absolutely,  or  to  charge  and  encumber 
real  estate.  But  negotiable  paper,  by  which  the  partner  may  bind  the  firm, 
equally  imports  a  consideration  with  a  seal ;  and  upon  general  principles,  the 
use  of  the  seal  of  the  copartner,  equally  with  the  signature  of  the  copartner- 
ship, would,  if  permitted,  be  restricted  to  copartnership  purposes  and  copart- 
nership operations  solely ;  and  the  joint  deed  of  the  copartners,  executed  by 
the  present  for  the  absent  members,  be  held  competent  to  convey  or  to  en- 
cumber the  copartnership  property  alone,  and  to  have  no  operation  upon  th« 
private  funds  or  separate  estate  of  the  copartners.  With  these  restrictions 
upon  the  use  and  operation  of  the  seal,  is  not  the  power  of  a  partner  to  bind 
bis  copartner,  and  to  charge  and  encumber  his  estate,  as  great  and  as  mi»- 
ehievous,  without  the  authority  to  use  the  seal  of  the  absent  partner,  as  it 
would  be  with  that  authority  7  Those  powers  undeniably  place  the  fortune 
of  the  members  of  a  general  copartnership,  to  a  great  degree  at  the  disposal 
of  any  one  of  the  copartners ;  but  it  is  necessary  to  the  beneficial  manage- 
ment of  the  joint  concern,  that  extensive  powers  should  be  vested  in  the 
members,  who  compose  it ;  and  when  the  copartners  live  remotely  from  each 
other,  their  joint  business  concerns  cannot  be  advantageously  conducted  or 
carried  on,  without  a  latitude  of  authority  in  each,  which  is  inconsistent  with 
the  perfect  safety  of  the  other  copartners.  It  cripples  the  operation  of  a 
partner,  whose  distant  residence  precludes  a  personal  co-operation,  to  deny 
him  the  use  of  the  seal  of  his  copartner  for  instruments  requiring  it,  and 
which  the  exigences  of  their  joint  concerns  render  expedient  or  beneficial  to 
them-  He  must  be  clothed  with  the  power  to  execute  deeds  for  his  copart- 
ner, when  necessarily  required  for  the  purposes  of  the  trade  ;  and  if  that  au- 
thority is  not  inherent  in  the  copartnership,  it  must  be  conferred  by  letter  of 
attorney,  and  it  must  be  general,  or  it  will  be  inadequate  to  the  ends  of  its 
creation.  A  copartnership,  especially,  which  is  employed  in  foreign  trade, 
and  has  occasion  to  employ  ships  for  the  transportation  of  merchandize,  or  to 
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debt.(c)  The  law  of  PeonsylvaDia,  where  these  transactions 
took  place,  is  not  stated  in  the  case,  and,  therefore,  we  could 

borrow  money  on  respondentia,  if  its  memben  are  disperMd,  as  is  often  the 
case,  mast  be  seriously  embarrassed  in  its  operations  by  the  application  of 
the  rule,  that  requires  every  copartner,  who  is  to  be  bound  by  the  charter- 
party  or  the  respondentia  bond,  to  seal  it  personally,  or  by  attorney  duly  con« 
siituted  for  that  specific  purpose,  with  his  own  seal.  Similar  difficulties  would 
arise  out  of  the  same  rule,  when  the  operations  of  the  house  required  the  co* 
partnership  to  execute  other  deeds.  Can  it  then  be,  that  this  stem  rule  of  the 
common  law,  which  has  its  appropriate  sphere  of  action,  and  a  most  salutary 
operation  on  those  relations  of  society,  where  men  not  otherwise  connected* 
are  the  owners  of  undivided  property,  is  to  be  applied  in  all  its  force,  and  to 
(roveru  with  unbending  severity,  in  the  concerns  of  copartners,  whose  intl* 
mate  conuection  and  mutual  interest  require  such  large  power  and  ample 
confidence  in  the  integrity  and  prudence  of  each  other,  to  give  to  their  opera- 
tions efficiency,  vigor  and  success?  The  pressure  of  these  considerations  has 
induced  a  relaxatiou  of  the  common-law  rule,  to  adapt  it  to  the  exigencies  of 
commercial  copartnerships,  and  other  associations  of  individuals,  operating 
with  joint  fuods  for  the  common  benefit.  The  rule  itself  remains:  but  the 
restrictions  it  imposes  are  qualified  by  the  application  of  other  principles. 
The  general  authority  of  a  partner,  for  example,  derived  from  his  relation  to 
his  copartners,  does  not  empower  him  to  seal  an-instmment  for  them,  so  as 
to  make  it  binding  upon  them  without  their  assent,  and  against  their  will. 
This  is  the  fair  import  of  the  mcKlern  cases,  and  is,  I  apprehend,  the  principle 
courts  are  disposed  to  apply  to  the  use  of  a  seal  in  joint  contracts  for  copart- 
neiship  purposes.  An  absent  partner  is  not  bound  by  a  deed  executed  for 
him  by  his  copartner,  without  his  previous  authority  or  permission,  or  his  sub* 
sequent  assent  and  adoption.  But  the  previous  authority  or  permission  of  one 
partner  to  another  to  seal  for  him,  or  his  subsequent  adoption  of  the  seal  as 
his  own,  will  impart  efficacy  to  the  instrument  as  his  deed  ;  and  that  previous 
authority  or  subsequent  adoption  may  be  by  parol.  These  are  the  results, 
which  I  deduce  from  the  judicial  decisions,  especially  those  of  our  own 
courts,  on  the  subject ;  and  if  I  am  correct  in  my  deduction,  the  conclusion 
must  be  favorable  to  the  validity  of  this  charter-party,  as  the  deed  of  both 
the  partners."  (See  also  Skinner  v.  Daton,  19  Johnson's  R.  512  ;  Swan  v. 
Stedman^  4  Metcalf,  548 :  Bond  v.  Aitken,  6  Watts  and  Seig.  165 ;  Overton 
V.  Tozer,  7  Watts,  331 ;  Peter  v.  Bacon y  8  Shepley,  280  ;  Day  v.  Lafferly, 
4  Pike,  450  ;  Lee  v.  Orietoll,  1  Pike,  206  ;  Person  v.  Carter,  3  Murph.  321  ; 
Lay  ton  v.  Hastings,  2  Harring.  147;  Anon.  1  Tay.  113;  Dost.  Tupper, 
4  Smedes  and  Marsh.  261  ;  Morse  v.  Bellows,  7  N.  Hamp  549 ;  Lucas  v. 
Sanders,  I  M'Mullan,  311;  Lee  v,  OnstoU,  \  Fike,  206 ;  Montgomery  r. 
Boon,  2  B.  Munroe,  241 ;  M'Cart  v.  Lewis,  2  B.  Munroe,  267 ;  Cummings 

(e)  [Old  note.]    See  Tmn  t.  Ottdrieh,  (S  Johna.  Rep.  313.) 
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notjndicinily,  take  notice  of  it,  if  it  were  different  from  the  lavr 
of  this  state ;  but  it  was  admitted  on  the  argument  to  be  the 

V.  Carsilyt  5  R.  Munroe,  47  ;  Bentrin  v.  Zierlien,  4  Mis.  417  ;  TurBeville  r, 
Ryan,  1  Hnirph.  113)  And  an  action  brought  by  a  partnership  upon  a 
sealed  inslroment,  executed  by  one  of  the  partners  in  the  partnership  name, 
is  an  adoption  of  the  inatrament,  and  the  defendant  cannot  object  that  it  ia 
oot  the  deed  of  the  partnership.  (Dodge  ▼.  M*Kay,  4  Ala.  346.)  A  second 
exception  is  that  one  partner  may  release  a  partnership  debt  by  instrument 
under  seal,  or  execute  a  deed  of  composition.  (M*Brtde  v.  Hagan,  1  M'end. 
326.  Bruen  v.  Marquand,  17  Johns.  58.  Smith  v.  Stone,  4  Gill  and  Johns. 
3 10.  Piersonv.  Hooker,  3  Johna.  6U.)  And  a  partner,  by  an  instrument 
ilnder  seal,  may  aathorixe  a  third  person  to  discharge  a  debt  due  to  the  firm. 
{WelUv,  Evnn9,^Vfend.U5\.  S.  C  22  Wend.  324.)  Indeed  the  general  ex- 
ception seems  to  be  (though  the  English  atftliorities  are  at  yariance  with  this 
view,)  that  one  partner  may  bind  another  by  seal  in  an  act,  which  if  done  by  an 
unsealed  instrnment  would  have  been  within  the  scope  of  the  business  of  the 
partnership.  (See  Story  on  Partn.  ed.  1841,  §  122 ;  Collyer  on  Partn.  Perk, 
ed.  §  467,  and  notes. 

Upon  this  exception  Mr.  Jnstice  Story  remarks,  that  *'  in  socfa  cases  there 
does  not  seem  any  solid  reason,  why  the  act,  when  done  should  be  vitiated  by 
being  ander  the  teal  and  signature  of  the  firm.    There  seems  nothing  incon- 
gruona  in  such  a  csae,  in  holding,  that  it  is  binding  on  the  individual  partner, 
88  his  sealed  instrument,  and  on  the  other  psrtnezs,  as  their  agreement  or 
assignment  made  by  their  authorized  agent.    Thus  a  purchase  of  goods  in 
the  course  of  the  trade  and  business  of  the  partnership,  under  the  leal  of  the 
firm,  has  been  held  binding  on  the  firm.  (Cady  y.   Shepherd,  11  Pickering, 
400.")     Hence  a  sealed  mortgage  of  the  goods  of  the  firm  executed  by  one 
partner  in  the  name  of  the  firm,  binds  both  partners.  (Tapley  y    Butterfield, 
I  Metcalf,  S\5.)    And  one  partner  can  bind  his  copartner  by  deed  of  charter- 
party.  {Straffin  v.  Neu3ell,T.  U.  P  Charlton,  163  )  lu  Anderson  v.  Totnpkint, 
(1  Brockenbrough,  462,)  Mr.  Chief  Justice  Marshall  said  ;  "  It  is  said,  this 
transfer  of  property  is  by  a  deed,  and  that  one  partner  has  no  right  to  bind 
another  by  deed.     For  this  a  case  is  cited,  which,  J  believe,  has  never  been 
questioned  in   England,  or  in  this  country.     {Harrison  y.  Jackson  ei  al.  7 
Durnf.  and  East,  2(n )     J  am  not,  and  never  have  been,  satisfied  with  the 
extent,  to  which  this  doctrine  has  been  carried.    The  particular  point  de- 
cided in  it  is  certainly  to  be  sustained  on  technical  reasoning,  and  perhaps 
ought  not  to  be  controverted.     I  do  not  mean  to  controvert  it.    That  was  an 
action  of  covenant  on  a  deed  ;  and  if  the  instrument  was  not  the  deed  of  the 
defendants,  the  action  could  not  be  sustained.    It  was  decided  not  to  be  the 
deed  of  the  defendants,  and  I  submit  to  the  decision.    No  aciioH  can  be  sus- 
tained against  the  partner,  who  has  not  executed  the  instrument,  on  the 
deed  of  bis  copartner.    No  action  can  be  sustained  against  the  partner,  which 
rests  on  the  validity  of  such  a  deed,  as  to  the  person,  who  baa  not  executed 
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same.    The  release  by  the  plaintiff  and  the  other  creditors, 
to  Howell,  subsequent  to  the  skiving  the  single  bill,  admit- 
ting that  it  operated  to  discharge  the  partnership 
debts,  did  not  *apply  to  or  discharge  the  single  bill     [*182] 
or  specialty,  which  was  the  proper  debt  of  the  de- 
fendant alone.     The  plaintiff  is,  therefore,  entitled  to  jadg- 
tnent. 
,  Judgment  for  the  plaintiff.(c^j 

It.  This  principle  it  settled.  But  I  cannot  adnoit  iu  application  in  a  case, 
where  the  property  may  be  transferred  by  delivery,  under  a  parol  contract, 
where  the  right  of  sale  is  absolute,  aud  the  change  of  property  is  consum- 
mated by  delivery.  I  cannot  admit,  that  a  sale,  so  consummated,  is  annulled 
by  the  circumstance,  that  it  is  attested  by,  or  that  the  trusts  under  which  it 
is  made,  are  described  in  a  deed.  No  case  goes  thus  far;  and  I  think  such 
a  decision  could  not  be  sustained  on  principle."  Under  this  exception  it  ia 
difEcult  to  perceive  why  the  single  bill  signed  by  Brush  in  the  principal  case, 
was  not  a  valid  act  to  bind  the  firm.  And  it  has  been  provided  by  Act  of 
Congress,  that  any  bond  to  the  United  States  entered  into  for  the  payment 
of  duties  by  a  merchant  belonging  to  a  firm,  in  the  name  of  a  firm,  shall 
equally  bind  the  partner,  or  partners,  in  trade  of  the  person  or  persons,  by 
whom  such  bond  shall  be  executed.  (Act  of  Congres**,  1  March,  18S3,  cli. 
149,  ^  25.  3  United  States  Stat,  at  large,  ed.  1846,  p.  737.) 

When  a  deed  is  signed  by  one  partner  in  the  partnership  name,  without 
any  authority  to  do  so,  either  express  or  implied,  it  is  of  course  his  individual 
act,  and  the  instrument  should  be  declared  on  accordingly.  (Lay ton  v.  HatU 
ing9f  2  Harrington  147.  See.  U.  S.  Dig.  and  U.  S.  Dig.  Suppt.  tit.  Partner- 
■hip,  where  many  cases  are  collected  upon  this  subject 

(d)  Mr.  Justice  Story  lays  down  the  general  rule  that  if  a  partnership  were 
originally  liable  to  a  creditor  for  a  debt,  and  he  shoul-J  afterwards  accept  a 
aecurity  of  one  partner,  at  all  events,  if  it  should  be  a  security  of  a  higher 
or  negotiable  nature,  for  the  whole  debt,  as  a  satisfaction  thereof,  wholly  or 
in  part,  it  will  operate  as  an  extinguishment  of  the  debt  of  the  partnership. 
(Gow  ou  Partn.  ch.  4,  §  1,  p.  155,  156,  157,  3d  edit. ;  Coilyer  on  Partu.  B.  3, 
ch. .%  p.  365  to  p.  .389,  2d  odil. ;  Reed  v.  While,  5  £<ip.  R.  132;  Evan§  y. 
Drttmmond,  4  Esp.  R.  89,  92  ;  Newmarch  v.  Clay,  14  East,  239 ;  Thompaon 
T.  Pereival,  5  B.  &  Adolp.  925-;  It  is  laid  down  in  Gow  on  Partn.  (ch.  4, 
f  1,  p.  155.  156,  157,  3d  edit.,)  that  the  security  should  bo  of  a  higher  nature 
than  the  original  debt,  in  order  to  extinguish  the  partnership  debt.  But  that 
doctrine  has  since  been  overturned.  (Story  on  Partn.  ed.  1846,  p.  2.50,  §  155-) 
Upon  this  principle,  a  bond  given  for  a  simple  contract  debt,  by  one  of  the 
parties  liable  ou  the  simple  contract,  extinguishes  the  simple  contract  debt, 
and  the  obligor  iu  the  bond  remains  alone  liiible.    {Settle  v.  Davidmtn,  7  Mis. 
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DupuT  against  Thb  United  Insurance  Company. 

Where  the  expeue  of  repain  of  a  veaMl  are  equal  to  half  her  yaloe  or  more, 
the  insured  may  abandon  for  a  total  Iom,  and  the  amount  is  to  be  taken » 
without  deducting^  one  thirdt  new  for  old,  which  rule  applies  only  to  a  case 
of  partml  Iom, 

But  see  contra.  Smith  ▼.  BeU  and  others,  decided  in  the  court  of  erron  in 
1805.    (S  Cainea'  Cases  fai  Efior,  153.) 

This  was  an  action  on  a  policy  of  insurance  on  the  brig 
Abby,  from  New  York  to  St.  Sebastians,  and  back ;  valued 
at  6,000  dollars,  being  the  sum  insured.  The  plaintiff 
claimed  for  a  total  loss,  by  the  perils  of  the  sea. 

The  vessel,  during  her  voyage,  met  with  a  violent  storm, 
which  obliged  her  to  put  into  Kinsale,  in  Ireland,  where  her 
cargo  was  sold  for  the  benefit  of  the  insurers,  who,  after- 
wards, paid  a  total  loss.  The  vessel  was  repaired  at  Kin- 
sale  ;  and  the  expense  of  repairs  amounted  to  2,795  dollars 
and  60  cents,  including  five  per  cent,  commissions  on  the 
amount,  and  excluding  the  expenses  charged  as  general  av- 
erage^ the  vessel's  proportion  of  which  was  377  dollars  and 
60  cents ;  and  excluding  also  money  charged  for  the  captain, 
mate,  and  crew,  during  the  time  the  vessel  was  repairing, 
&c.  amounting  to  212  pounds  sterling. 

604.    See  Jacobs  v.  Jtf'Bee,  2  M'Mullan,  348 ;  Ward  v.  Hotter,  2  Robinson, 
536  ;  MoaU  v.  Holline,  11  Gill  6l  Johnson,  II.) 

But  on  the  other  hand  it  has  been  held  that  a  bond  given  in  the  partnership 
name,  by  one  of  the  partners,  for  a  simple  contract  debt  due  by  the  firm, 
does  not  extinguish  the  original  debt  as  to  the  firm.    (Flemming  y.  Lewhorn* 
Dudley,  S.  C.  360.    Bond  ▼.  Aitkin,  6  Watts  &,  Serg.  165.     Bat  see  Jacob  « 
M*Bee,  2  M'MuIIan,  346.)    And  that  the  execution  of  a  sealed  note  for  a 
debt  due  by  partners,  by  one  of  them,  in  the  firm  name,  without  authority, 
does  not  merge  the  joint  liability  on  the  simple  contract.     (Broxee  v.  Poyntx, 
3  B.  Munroe,  178.     Calk  ▼.  Orear,  2  B.  Munroe,  420.    Horton  v.  Child,  4 
Dev.  460.    See  Wilmm  v.  Jennings,  4  Devereux,  90.    See  also  U.  S.  Dig 
Snppt.  tits.  Extinguishment,  Merger  and  refs.    See  also  Collyer  on  Fartn  • 
Perkins  ed.§  481,  n.l.) 
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The  plaintiff  duly  abandoned  on  the  first  information  of 
the  accident ;  but  the  defendants  refused  to  accept  the  aban- 
donment. The  vessel,  after  being  repaired,  returned  to  New- 
York,  where  she  was  sold,  by  consent,  for  the  benefit  of 
whom  it  might  concern,  without  prejudice  to  the  rights  of 
parties. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  above  facts. 

The  principal  question  raised,  and  that  on  which  the 
court  decided  the  case,  was  whether,  in  estimating 
the  'expense  of  repairs,  in  order  to  determine  whe-    [*183] 
ther  it  amounted  to  more  than  a  moiety  of  the  value 
of  the  subject,  one  third  was  to  be  deducted,  as  n^o  for 
old, 

Hanson^  for  the  plaintifi*. 

Troup,  contra. 

Per  Curiam.  Where  the  repairs  are  equal  to  half  the 
value  or  more,  the  insured  has  a  right  to  abandon.  The  rule 
is  general,  and  has  no  reference  to  the  distinction  of  neti^'for 
old.  It  is  the  actual  expenditure  or  damage  which  is  taken' 
into  view ;  and,  on  the  abandonment,  the  insurer  has  the 
benefit  of  the  repairs.  The  rule  of  deducting  one  third,  new 
for  old,  is  applicable  only  in  a  case  of  partial  or  average 
loss.  In  the  present  case  there  was  a  clear  cause  for  an  aban- 
donment, as  for  a  total  loss ;  and  the  plaintiff  is,  therefore, 
entitled  to  judgment. 

Judgment  for  the  plaintiff.(a)(6) 

(a)  [Old  note.]  Bat  see  Smith  v.  Bell  and  othert,  (2  Caines*  Cases  in  Er- 
ror, IS.*),)  which  came  upon  a  bill  of  exceptions  to  the  opinion  of  the  judge  at 
Nisi  Prius,  given  in  pursuance  to  the  above  decision.  The  majority  of  the 
court  of  errors  concurred  in  the  opinion  of  Lansing,  Ch.  J.  that  to  constitute  a 
technical  total  loss  of  a  ship,  by  perils  of  the  sea,  she  must  be  injured  to  the 
amount,  at  least,  of  half  her  value,  after  deducting  one-third,  neio  for  old, 

(6)  The  general  rule  in  the  United  States  is,  that  when  the  ship  or  goods 
insured  are  damaged  to  more  than  half  the  value  by  any  peril  insared  against, 
the  insured  may  abandon  and  recover  for  a  total  loss.  (3  Phillips  on  Ins.  ed. 
1840,  272,  et  seq,  Le  Guid.  c.  7.  s.  1 ;  3  Valin,  99.  h.  t.  a.  46.  n. ;  Gosmy^ 
Withers,  2  Burr.  683;  Hamilton  v.  Mendet,  2  Burr.  1298;  Clarkson  v. 
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Piar,.  Int.  Co.  9  Jabni.  I }  WtddeU  j.  C«L  Int.  Co.  10  Joham.  61  ;  Qaetn 
V.  Ua.  Int.  Cq.  Wharton'iDig.33S,  bt-No.  16tl;  S.  C  3  Wub.  331;  Fan. 
taim  T.  PkaB.  Int.  Co.  11  Johu.  &93 ;  Dapuy  i.  Uuil.  In:  Ca.  3  iahn- 
Cu.  Itl2  ;  Dtftyttr  t.  Col  Int.  Ca.  2  Cmiaea,  H5  ;  Byrne  y.  Louttiina  Sftt 
In*.  Cb.  1  Maitiu,  N.  S.  410;  Dictty  t.  Ktu>  York  Int.  Ci.  4  Coven,  2^2; 
Diclcty  1.  Am.  h:  Co,  3  Wtoi.  6Stl ;  Robinna  r.  CvmmvntnaUh  lat.  Co. 
8  Sumoer,  330  ;  Magoua  t.  Ntic  England  M.  Int.  Co.  I  Slory,  157  ;  Smith  r. 
Man.  Int.  Co.  7  Metcalf,  448  ;  Cohn  t.  /hi.  Co.  Dailley'a  So.  Cb.  147,  aod 
ne  maajr  other  Kuth.  U.  S.  Dig.  aad  Suppt.  lit.  luiurancc.  See  tvpra,  toI. 
I,  p.  144,  n.  <a)  to  Gardiiur  y.  Smili.  Whether  this  rule  tthrt  to  the  gto- 
«ral  market  vala*  at  the  lims  and  plana  of  the  propoaed  lapaira, — Faitlaini 
T.  Phanix  IniuTanee  Companif,  II  Johna  9B3  ;  and  aee  DtptyiUr  t.  Col. 
Inturance  Company,  3  Caiaaa',  S5 ;  Smitb  y.  Bell,  3  Cainea'  Caaea,  \Si  ; 
CoaUdgi  V.  Oioueeiler  Marini  Intaranct  Ca.  IS  Man.  R.  134.  The  rula 
ia  dijtiactly  laid  dotta  in  the  afSrmatiTe  by  Mr.  ChancMllor  Walworth,  in 
Am.  Int.  Co.  V.  Center,  (4  Wend.  45  ;)  and  by  the  aupranie  court  ia  N.  V., 
Center  T.  Am.  In:  Co.,  (7  Cotrau,  5M  ;)— or  on  the  other  hand,  to  the  valus 
lu  the  pol'cy  ;  {Dickey  y.  N.  Y.  Int.  Co.  i  Coweo,  333  ;  Dicitey  t.  Am.  Int. 
Co.  3  Wend.  658  ;)  Opinion  of  Mr.  Sanalor  Allen,  Am.  Int.  Co.  v,  Cenler,  (4 
Wend.  45  ;  See  3  Phill.  on  Ini.  ed.  1840.  p  3T3.) 

The  decision  in  Smith  y.  Belt,  (3  Guinea  Cia.  in  Error,  153,)  requirea  ■ 
loaa  of  at  lean  three. rourtbi  of  the  Taiue  of  &  ahip  to  couatUnlo  a  technical 
total  Ion,  that  ia  to  aay,  a  Iob  of  half  her  valne  or  mora,  after  deducting  one 
third  new  for  old,  and  Ibia  doctrine  aaema  lo  have  been  adhered  to  in  Me«r 
York  aince  that  decision.  (Pexani  y.  National  Int.  Co.  15  Wendetl,  453.) 
The  principle  of  Dupuy  v.  Uailttl  Int.  Co.  however  has  bren  tuetained  by 
eminent  aulhoritiea.  In  BradiiKi.  The  Maryland  Int.  Co.  (13  Pdera,  37S, 
398,399,)  Mr.Juatice  Story,  who  deliTered  the  opinion  of  the  court,  «id, 
"  In  reapect  to  the  iDode  of  aacerttining  the  ralue  of  the  ship,  and  of  coune, 
whether  ihe  ia  injured  to  tlie  amount  of  half  her  Talue,  it  haa,  upon  the  fuU 
last  conaideration,  been  bold  by  this  court,  that  the  true  bsaia  of  the  Tatualioo 
li  the  value  of  the  ahip  at  the  lime  of  the  diaaater ;  and  that,  if  aftar  the  dam* 
age,  ia  oi  might  be  repaired,  the  ahip  is  not,  or  would  not  b«  worth,  at  the 
place  of  the  repairs,  double  the  coat  of  the  repairs,  it  ia  lo  be  treated  as  a 
technical  total  lata.  This  was  the  doctrine  aaeartad  in  the  Patapico  In:  Co. 
y.  SoHthgatr,  (5  Peters,  604  ;)  in  which  the  court  below  had  instructed  the 
jury,  that,  if  the  lessel  conld  not  have  been  repaired  without  an  expenditure 
axceeding  halfhar  value  ut  the  port  of  the  repain,  after  the  repairf  were 
made,  it  eoosiituled  a  total  loaa.  Thii  court  held  that  iustrnciion  to  be  eu- 
tirely  correct.  It  foliows,  from  thiu  doctrine,  that  the  Telualion  of  the  vrsael 
in  tho  policy,  or  the  value  at  the  home  port,  or  in  the  general  market  of  other 
porta,  constitutes  no  ingredient  in  aacertuining  whelher  the  injury  by  the  dia- 
aater ia  more  than  one-half  the  value  of  the  vessel,  or  nou  For  the  like  rea- 
■oo,  the  ordinary  deduction  in  cases  of  a  partial  loss  of  one-third  new  for 
old,  from  the  repaira,  ia  equally  inapplicabls  to  caaea  of  a  technical  total  loss, 
by  an  injury  eiooeding  oDe-half  of  the  ralua  of  tha  veaial.    That  rule  auppo- 
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the  Teasel  to  be  repaired  and  retarned  to  the  owner  ;  who  receives  a  cor« 
respondent  benefit  from  the  repairs  beyond  his  loss,  to  the  amoant  of  the  one- 
third.     Bat  in  the  ease  of  a  total  loss,  the  owner  receives  no  such  benefit ; 
the  vessel  never  retams  to  him,  but  is  transferred  to  the  nnderwriters.    If  the 
actual  cost  of  the  repairs  exceeds  one-half  of  her  value  after  the  repairs  are 
made,  then  the  case  falls  directly  within  the  predicament  of  the  doctrine  as* 
sorted  in  the  case  In  5  Peters,  604.    The  same  limitations  of  the  role,  and 
the  reasons  of  it,  are  very  accurately  laid  down  by  Mr.  Chancellor  Kent,  in 
bis  Commentaries,  (3  vol.  330  ;)  and  in  Da  Cesta  v.  Newnham,  (2  T.  R.  407.") 
These  qoestions  are  elaborately  treated  by  Mr.  Phillips,  (2  Ins.  273, 276,  et  seq,) 
who  observes  upon  the  latter :  "*  If  the  two  positions,  that  deterioration  to  more 
than  half  the  value  is  a  total  loss,  and  that  the  value  is  to  bo  considered  as 
between  the  parties  to  be  enhanced  to  the  amoant  of  one -third  of  the  expense 
of  the  repairs,  be  correctly  assumed   by   the  court   in  the  above    case, 
{Dapuy  V.  United  Inauranee  Company,) — ^and  of  this  there  seems  to  be  no 
question, — it  affords  very  strong  reasons  in   favor  of  this  mode  of   this 
computation.     By  this  rule,  to  entitle  the  assured  to  abandon,  the  whole 
expense  of  repairs,  without  the  dedaction  of  a  third  for  new,  must  exceed 
three-fifths  of  the  whole  value  of  the  ship  when  repaired ;  and  two-thirds  of 
the  expense  of  repairs  must  exceed  one-half  of  the  value  of  the  ship  before 
the  injury 

The  reasons  alleged  against  the  dedaction  of  one«third  before  applying  the 
rule,  are,  (See  Dupuy  v.  UniU  In»,  Co.  3  Johns.  Cas.  182  ;  Peele  v.  Merck, 
Ins.  Co,  cited  infra.)  that  *'  the  rule  has  no  reference  to  the  distinction  of 
new  for  old  ;'*<— that  "  on  abandonment  the  insurers  will  have  the  benefit  of 
the  repairs  ;"-^that  *'  no  case  in  England  has  ever  recognized  any  each  de- 
ductions ;  yet  some  of  the  oases  seemed  to  call  for  some  expression  in  its  fa* 
vor,  if  it  existed  ;*' — that  *'  it  most  operate  with  great  inequality,  and  intro- 
duce into  the  rule  an  element,  sometimes  of  injustice,  and  generally  inconsis- 
tent with  its  professed  design  ;" — ^tfaat  '*  the  object  of  the  rule  is  to  ascertain 
whether  the  ship  be  worth  repair,  and  It  decides  that.  If  the  injury  exceeds 
half  the  value  she  is  not  worth  repair ;"  and  that  the  value  u  not  in  fact  en- 
hanced by  the  repairs. 

These  are  the  leading  reasons  against  deducting  the  third. '  But  it  is  said 
in  answer,  that  the  insurer  has  nothing  to  do  with  the  third,  any  more  than 
he  has  with  any  other  expense  incurred  by  the  assured,  until  the  right  of 
abandonment  accrues ;  and  when  the  rule  refers  to  an  expense  exceeding 
half  of  the  value,  it  necessarily  has  reference  to  an  expense  to  which  the  in- 
surer is  a  parly.  The  object  is  to  distinguish  a  partial  from  a  total  loss  ;  and 
when  this  is  done  by  the  amount  of  expense,  what  can  be  meant  but  the  ex- 
pense for  which  the  insurer  is  liable  in  partial  loss?  If  the  third  is  not  to  be 
deducted,  the  rule  would  be,  that  if  a  partial  loss,  in  case  of  repair  of  sea- 
damage,  would  exceed  two-fit hs  of  the  value  of  the  property,  the  assured 
may  abandon. 

Assuming  that  the  third  is  deducted  for  the  enhanced  value,  after  the  re* 
pain  are  made,  it  follows  that  the  ship  is  not  damaged  to  half  the  valuer  na- 
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leas  two-thirds  of  the  expense  of  repairs  amoant  to  half  of  the  value,  for  these 
two-thirds  only  go  to  repair  the  damage,  the  other  third  being,  by  univenal 
usage,  regarded  as  an  enhancement  of  the  valae.  Whateyer  may  be  tb» 
fact,  since  it  is  assumed  as  a  rule  generally  applicable  in  partial  losses,  thai 
the  value  is  enhanced  by  one-third  part  of  the  expense  of  repairing,  this 
seems  to  afford  a  very  strong  reason  against  adopting  a  rule  in  estimating 
total  losses  which  is  directly  inconsbtent  with  this. 

In  regard  to  the  reason  that  the  insnren  have  the  advantage  of  the  en- 
hancement  of  value  by  the  repairs  made  after  abandonment  for  safficieni 
cause,  it  does  not  seem  to  be  strictly  applicable,  since  whatever  additional 
value  they  might  give  the  ship  by  repairs  and  improvements,  this  certainly 
cannot  be  of  any  weight  in  determining  whether  she  had  been  damaged  to 
more  than  half  of  her  previous  value."    (See  also  Pe^U  v.  March,  /ns.  Co.  3. 
Mason,  37,  and  the  following  cases  which  turn  however,  upon  the  express 
provisions  of  the  policy :   Seicall  v.  U,  S,  Ins.  Co.  1  Pickering,  90.     Winn  v. 
Col.  Ins.  Co.  12  id.  279:    DebloU  v.  Ocean  Ins.  Co.  16  id.  303,)  cited  by  Mr. 
Phillips.) 


Rice  against  Clbndining  and  Adams. 

Where  a  vessel,  on  her  arrival  in  the  port  of  New  York,  is  ordered  to  per- 
form qvofantine  and  the  cargo  is  landed  and  stored  at  the  quaranUns 
ground,  the  shipper  or  consignee  of  the  goods  is  bound  to  pay  the  expense 
of  landing  and  storage. 

This  was  an  action  of  assumpsit.      Goods  were  shipped 
on  board  of  the  plaintiff's  vessel,  at  Wilmingtoni  for  the 
defendants,  at  'New  York.       On  arriving  in  the  harbor, 
the  vessel  was  stopped  at  the  quarantine  ground, 
[*184]    under  *the  act  of  the  legislature,  in  regard  to  quar- 
antine, and  the  cargo,  including  the  goods  of  the 
defendants,  was,  by  order  of  the  health  officer,  landed  and 
stored  ;  and  the  goods  were,  afterwards,  brought  up  to  the 
city  and  delivered  to  the  defendants,  by  the  plaintiff,  who 
had  paid  the  storage  at  Staten  Island,  and  the  expense  of 
transportation.      The  defendants  offered  to  pay  the  expense 
of  transportation,  but  refused  to  pay  xhe  storage;  to  recover 
the  amount  of  which  the  present  suit  was  brought. 

Bogert,  for  the  plaintiff. 

Woi'tman,  contra. 
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Per  Curiam.  The  impediment  in  this  case  did  not  come 
into  the  view  of  either  party  when  the  contract  for  the  voy- 
age was  made.  The  damages  which  either  party  sustainel, 
were  not  witliin  the  provisions  of  the  contract,  and  the  de- 
tention and  expenses  of  the  ship  must  be  borne  by  her  ow- 
ners, and  the  expenses  on  the  cargo  by  the  shippers. 

The  law  compelled  the  goods  to  be  put  on  shore,  and  the 
responsibility  of  the  master  thereupon  ceased.  Such  is  the 
established  usage  in  the  port  of  London,  where  ships,  in 
coming  from  Turkey,  are  obliged  to  perform  quarantine. 
The  consignee  sends  a  person  to  take  care  of  the  goods,  at 
his  own  expense ;  and,  if  he  nelgects  to  do  so,  the  master  is 
not  held  responsible  for  any  damage  arising  from  sending 
them  on  shore.  (Abbott,  part  3,  c.  3,  s.  12.)  We  are,  there- 
fore, of  opinion,  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff.(a) 


•Winton  against  Saidler.  ['IBS] 

Stewart  and  another  against  Currie. 

A  panon  is  not  a  oompatsnt  witnoBs,  to  impoach  the  ralidity  of  a  negotiabU 
notf'or  instrameiit,  which  he  has  made  or  endoiaed,  thoagh  be  ia  not  in- 
tereated  in  the  erent  of  the  aait. 

The  payee  and  endorser  of  a  promissory  note,  who  had  been  discharged  un- 
der the  bankrapt  law  of  the  United  States,  and  had  released  all  his  inter- 
est, was  held  to  be  an  incompetent  witness,  to  prore  that  the  note  was 
giyen  for  a  usnrions  consideration. 

These  were  actions  of  assumpsit.  The  first  suit  was  by 
the  plaintiff,  as  endorsee,  against  the  defendant,  as  endorser 
of  a  promissory  note,  payable  to  John  M.  Smith,  or  order, 
who  endorsed  it.  Smith,  since  endorsing  the  note,  had  been 
discharged  under  the  bankrupt  law  of  the  United  States,  and 
had  released  all  his  interest  in  the  residue  of  his  estate  to  his 

(a)  See  Abbott  on  Shipping,  Perkms  ed.  1846,  marg.  paging,  379,  S80. 
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which  he  was  a  party.     This  rule  was  adopted  on  the 
ground  of  public  policy,  and  appears,  for  some  time,  to  have 
been  received  in  practice,  and,  under  different  qualifications, 
applied  to  several  cases  at  nisi  pritis.     Lord  Kenyon,  in 
Bent  V.  Baker,  (3  Term  Rep.  34,)  is  reported  to  have  said 
that  he  agreed  to  the  principle,  that  when  a  person  has 
signed  a  negotiable  instrument,  he  shall  not  be  permitted  to 
invalidate  it,  by  his  own  testimony ;  and,  in  Charington  v. 
Milner,  and  Humphrey  v.  Moxon,  at  Nisi  Prius,  (Peake, 
6,  62,)  he  seems  to  have  adopted  it,  at  least  so  far  as  to  ex- 
clude a  witness  from  giving  testimony  to  destroy  his  own 
security,  by  showing  it  void  in  its  creation.    Afterwards,  in 
Adams  v.  Lingard,  and  Rick  y.  Topping,  (Peake,  117, 224, 
Esq.  N.  P.   171,)  he  held  a  different  opinion,  and  in  a  late 
case,  of  Jordaine  v.  Lashhrook,  (7  Term  Rep.  604,)  decided 
at  bar,  he  contradicts  the  report  of  Bent  v.  Baker,  and  denies 
be  ever  used  the  expression  there  ascribed  to  him.    At  the 
same  time,  Mr.  Justice  Bulier,  in  two  other  cases  at  Nisi 
Prius,  (Peake,  40.  Esp.  Cases,  298,  299,)  appears  to  have 
adhered  to  the  principle  laid  down  in   Walton  v.  Shelly 
Under  the  influence  of  these  opposite  opinions  the  rule  on 
this  subject  fluctuated  in  the  English  *courts,  until  it  was 
settled  by  the  decision  in  Jordaine  v.  Lashhrook.    In  that 
case,  the  rule  adopted  in  Walton  v.  Shelly  was  ex- 
ploded, by  a  majority  of  the  court  'of  K.  B. ;  for  al-    [•187] 
though  the  case  may  be  considered  as  governed  by 
the  express  provisions  o(  the  English  stamp  act,  and  as  a 
question  concerning  the  revenue,  yet  the  court  also  proceed 
on  general  grounds,  and  with  the  exception  of  Mr.  Justice 
Ashhurst,  who  had  concurred  in  the  first  opinion  with  Lord 
Mansfield,  plainly  overrule  the  decision  in  Walton  v.  Shelly. 
I  have  thus  briefly  stated  the  cases  in  the  English  books, 
on  the  question  before  us,  from  which  it  appears  that  the 
rule  which  excluded  a  witness  under  similar  circumstances, 
has  been  introduced  and  exploded  since  the  year  1786,  and 
there  being  no  determination  in  our  courts  on  the  subject,  it 
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is  considered  as  res  Integra^  and  free  from  the  inflaence  of 
any  controlling  authority. 

The  ground  of  objection  is  against  the  competency  of  the 
witness^  not  against  the  nature  of  the  defence*  As  to  the 
nature  of  the  defence,  it  is  generally  true  that  the  policy  of 
our  law  will  not  sulSer  the  innocent  bolder  of  negotiable 
paper  to  be  injured  by  any  transaction  between  the  original 
parties.  The  case  of  usury,  and  some  others  are,  however, 
exceptions  to  this  rule ;  and,  if  this  were  not  a  case  of  usury, 
from  the  facts  offered  to  be  proved,  the  plaintiffs  were  privy 
and  parties  to  the  original  transaction,  and  of  course  par- 
ticeps  criminiSf  and  equally  subject  to  the  consequences  of 
this  defence  as  if  they  had  been  the  immediate  payees  of  the 
note. 

As  to  the  mere  competency  of  the  witness,  it  is  certain 
that  the  objection  is  not  founded  on  any  general  rule  of 
evidence.  He  has  no  interest,  and  is  not  rendered  infamous 
by  any  crime,  to  disqualify  him  from  being  a  witness.  The 
objection  rests  on  a  supposed  principle  of  policy,  that  no  man 
shall  be  permitted  to  invalidate  his  own  act.  This,  in  many 
cases,  is  true,  particularly  in  relation  to  acts  done  by  the 
parties  in  the  suit ;  but,  I  apprehend,  it  is  not  the  correct 
principle  of  mercantile  law.  The  policy  of  our  commercial 
law  has  established  a  rule,  which  is  general,  that  no  defence 
which  might  exist  between  the  original  parties,  ex- 
[*188]  cept  in  the  specific  cases  *already  mentioned,  shall  be 
set  up  against  the  innocent  holder  of  negotiable  paper. 
It  is  not  directed  to  the  exclusion  of  any  taitnessj  or  any 
particular  mode  of  proof  which  would  be  admitted  in  other 
cases,  but  applies  to  the  nature  of  the  defence.  It  excludes 
the  defence  itself,  upon  any  species  of  proof .  It  forms  an 
objection,  not  to  the  witness,  but  to  the  entire  defence.  I 
cannot  perceive  any  legal  or  justifiable  principle  to  authorize 
'  a  different  application  of  the  rule.  As  between  the  original 
parties  to  a  written  instrument,  it  is  certain  there  are  many 
cases  in  which  they  may  impeach  its  validity.  A  mere 
want  of  consideration  in  simple  contracts,  and  an  illegal  con 
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sideratioD,  in  all  cases,  are  admitted  to  be  shown,  to  invali* 
date  such  instruments.  In  the  instance  of  negotiable  papery 
the  reason  and  justice  of  the  case  require  that  an  innocent 
holder  should  not  suffer.  In  general,  he  is,  therefore,  pro- 
tected ;  but  still,  in  the  case  of  usury,  which  is  the  case 
before  us,  and  in  gaming  contracts,  inconsequence  of  express 
provisions  by  statute,  he  cannot  be  protected.  As  far  as  the 
provisions  extend,  however  hard  in  their  operation,  we  are 
bound  to  carry  them  into  effect;  and  the  examination  of  the 
(acts  must  be  governed  by  the  same  rules  of  evidence  that 
are  applicable  to  other  cases.  If  the  innocent  holder  of  a 
usurious  note  is  liable  to  be  defeated  of  his  remedy,  in  the 
same  manner  as  the  original  usurer,  we  are  not  at  liberty  to 
adopt  a  different  rule  of  evidence  in  order  to  protect  him 
from  it.  All  persons  dealing  in  mercantile  paper  know  that 
they  are  liable  to  meet  this  defence  ;  and  it  appears  to  me  in- 
consistent to  admit  the  defence  itself,  and  to  refuse  the  mode 
of  proof  adopted  in  ordinary  cases. 

The  objection  that  the  witness,  in  this  case,  comes  to 
impeach  the  integrity  of  his  own  conduct  applies  to  his 
credit^  and  may,  under  different  circumstances,  have  more  or 
less  weight.  It  is  not,  of  itself,  sufficient  to  exclude  him. 
The  maxim  of  the  civil  law  nemo  aUegans  suam 
turpiiudinem  est  audiettduSyhowevet  it  may  be  there  [*I89] 
^applied,  is  not  adopted  into  our  own  law,  to  the  ex- 
tent now  pretended.  In  our  law,  there  are  many  cases  in 
which  witnesses  are  admitted,  although  they  are  not  com- 
pelled to  prove  facts  which  show  their  own  turpitude.  Such 
is  the  common  case  of  a  particeps  criminisj  and  many  others 
that  might  be  mentioned.  They  are  received  in  those  cases 
as  admissible  witnesses,  and  their  credit  is  to  be  weighed  by 
a  jury. 

The  argument  of  public  policy,  I  think,  has  no  application 
beyond  the  limits  I  have  mentioned.  To  carry  it  farther 
appears  to  me  rather  fanciful  than  solid,  and,  in  reality,  adds 
no  security  to  mercantile  paper,  which  the  policy  of  our 
statute  law  will  tolerate. 


1 


189  CASES  IN  THE  SUPREME  COURT. 

Winton  y.  Saidler. 

N 

If  it  were  important  in  a  commercial  view,  it  is  not  pro- 
bable that  the  rule  would  so  soon  have  been  abandoned,  in  a 
country  depending  so  essentially  on  the  interests  of  com« 
merce.  Indeed,  Lord  Mansfield  himself,  who  may  be  con- 
sidered as  its  author,  does  not  place  it  on  that  ground  solely, 
but  equally  applies  it  to  the  case  of  a  deed  or  any  other 
paper.  On  a  full  examination  of  the  subject,  I  am  satisfied 
that  the  objection,  as  founded  on  legal  policy,  is  properly 
applied  to  the  nature  of  the  defance  only,  and  not  to  the 
competency  of  the  witness,  or  any  particular  species  of  evi- 
dence. In  this  view  of  the  subject,  I  have  no  doubt  the 
witness  was  competent ;  and,  of  course,  I  am  of  opinion  that 
a  verdict  ought  to  be  entered  for  the  defendant. 

Kent,  J.  The  witness  offered  was  not  interested  in  the 
event  of  the  cause,  nor  was  he  incompetent  on  the  ground 
of  infilmy.  If  inadmissible,  it  must  be  from  a  rule  of  public 
policy,  according  to  the  doctrine  laid  down  by  the  court  of 
K.  B.,  in  the  year  1786,  in  the  case  of  Walton  v.  Shelly^ 
(1  Term  Rep.  296,)  which  was,  that  no  man  should  be  per- 
mitted to  give  testimony  to  invalidate  a  paper  or  deed 
[*I90]  which  he  had  signed.  It  seems  to  *be  admitted  in 
the  English  courts,  that  this  was  the  first  case  in 
which  the  doctrine  was  judicially  determined  and  settled. 
It  was,  however,  soon  questioned  by  the  judges  at  Nisi  Prius, 
and  one  of  them,  who  had  concurred  in  the  original  decision, 
thought  proper  to  confine  the  rule  to  the  subject  of  negotia- 
ble paper.  (1  Esp.  N.  P.  Cases,  176.  299.  Peake,  117.  224. 
3  Term  Rep.  34«)  At  last  in  the  case  of  Jardaine  v.  Lash- 
brook  and  others,  (7  Term  Rep.  601,)  in  the  year  1798,  the 
court  of  K.  B.  rejected  the  rule,  in  as  solemn  a  manner  as  it 
had  been  originally  established* 

This  court  has  never  given  any  opinion  on  the  question, 
and  as  the  recent  and  contradictory  decisions  in  England 
alBford  us  no  positive  guide,  we  must  examine  the  rule  upon 
the  general  principles  of  the  law  of  evidence. 

The  general  rule,  prior  to  the  case  of  Walton  v.  Shelly, 
was,  that  if  a  witness  capable  of  being  sworn,  was  not  shown 
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positively  to  be  incompetent,  because  interested,  or  because 
infamous,  he  was  to  be  admitted ;  and  the  courts  used  to  in- 
cline to  let  objections  go  rather  to  the  credit,  than  to  the 
competency  of  witnesses,  as  being  the  course  most  favorable 
to  the  investigation  of  truth.    The  question  of  interest  has, 
at  length  been  rescued  from  a  series  of  vibrating  decisions, 
and  brought  to  this  plain  standard,  viz.  will  the  witness 
gain  or  lose  by  the  event  of  the  cause  ?    This  was  the  de. 
cision  in  England,  in  the  case  of  Bent  v.  Baker,  (3  Term 
Rep.  34,)  and  was  recognised  and  established  by  this  court, 
at  the  last  January  term,  in  the  case  of  Van  Nuys  v.  Ter- 
hune*     (Ante,  p.  82.)     Incompetency  on   the  ground  of 
interest  being  thus  clearly  defined  and  limited,  I  am,  for  the 
reasons  which  guided  the  decision  in  that  case,  against  en- 
larging the  incompetency  of  witnesses,  on  any  other  ground 
beyond  the  established  practice.    I  think  it  neither  conve- 
nient  to  the  public,  nor  favorable  to  justice ;  and  the  reason- 
ing of  the  court  in  the  case  of  Jordaine  v.  Lashbrook, 
carries  conviction  to  my  mind.    If  a  party  be  at  *lib-    [*19IJ 
erty  to  invalidate,  by  other  proof,  the  negotiable 
paper  which  he  has  signed  and  circulated ;  if  instrumentary 
witnesses  may  be  admitted  and  heard  to  impeach  the  instru- 
ment which  they  have  attested  ;  (1  Black.  Rep.  366,)  if  it  be 
the  universal  practice  in  criminal  cases,  and  not  unfrequently 
in  civil,  (1  Mod.  283.  Bull.  N.  P.  286.  Cowp.  197.  Sayer, 
289,)  to  allow  a  witness,  who  was  a  particeps  criminis,  to 
allege  his  own  turpitude;  and  if  public  policy  and  good 
morals  forbid  any  shelter  or  security  to  fraud,  and  invite  per- 
sons to  come  forward  and  expose  violations  of  law,  (none  of 
which  positions  can  well  be  denied,)  I  see  no  sufficient  rea- 
son for  adopting  the  rule  in  Wcdton  v.  Shelly.    If  the  in- 
terest of  negotiable  paper  be  much  concerned  in  the  estab- 
lishment of  that  rule,  (of  which  I  doubt,)  that  interest  must 
yield  to  the  general  principles  of  law  and  to  public  conve- 
nience.   The  maxim  of  the  civil  law,  that  nemo  allegans 
suam  turpUudinem  est  audiendus,  which  Lord  Mansfield 
cited,  in  the  case  of  Walton  v.  Shelly,  must  certainly  be  re- 
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ceived  with  many  limitations ;  for,  as  a  general  rule,  it  is 
contradicted  by  daily  experience.  The  case  of  Clarke  v.  Skee 
and  Johnson^  (Gowp.  197,)  in  K.  B.  in  1774,  is  a  very  strong  ( 

case  to  show  that  it  has  no  application  to  witnesses,  even  in 
civil  suits.  It  was  an  action  of  assumpsit  for  money  lent, 
and  the  plaintiff  called  his  clerk  as  a  witness,  after  he  had 
released  him,  to  prove  that  he  had  received  the  plaintiff's 
money,  in  the  course  of  his  business  to  a  lai^e  amount,  and 
had  paid  it  to  the  defendant,  upon  the  chances  of  the  coming 
up  of  tickets  in  the  state  lottery,  contrary  to  the  lottery  act. 
The  witness  was  objected  to  as  a  particeps  criminisj  and 
consequently,  incompetent,  because  no  man  should  be  ad- 
mitted to  prove  his  own  turpitude ;  and  this  witness  was 
called  to  prove  himself  guilty  of  a  breach  of  trust,  in  em- 
bezzling his  master's  money,  and  also  of  a  breach  of  the  act 
of  parliament.  The  other  side  contended,  that  being  re- 
leased, and,  consequently,  disinterested,  the  plaintiff^ 
[*192J  an  innocent  man,  had  a  right  *to  his  testimony. 
Lord  Mansfield  said  there  could  be  no  doubt  of  his 
competency,  and  he  cited  the  case  of  Bush  v.  Rattling^ 
(Sayer,  289,)  in  the  time  of  Sir  D.  Ryder,  which  was  an  ac- 
tion of  debt  on  the  statute  of  2  Geo.  II.  against  bribery^ 
where  a  man  who  had  taken  the  bribery  oath,  was  held  a 
competent  witness  to  prove  himself  bribed,  and  in  that 
opinion  all  the  court  concurred. 

The  maxim  nemo  allegans^  Sec.  is  applicable  to  parties 
rather  than  to  witnesses ;  and  it  goes  no  more  to  the  exclu- 
sion of  witnesses  in  civil,  than  in  criminal  cases.(a) 

My  opinion,  accordingly,  is,  that  the  witness  offered  in 

(a)  Evans,  in  a  note  to  the  translation  of  Pothier  on  Obligations,  (vol.  3. 
p.  318,)  in  remarking  on  the  decision  in  Walton  v.  Skelly,  eays,  very  justly, 
that  the  real  principle  of  the  maxim  cited  by  Lord  Mansfield,  is  no  more  than 
that  a  person  shall  not  found  any  claim  or  defence  upon  his  own  iniquity, 
and  that  it  had  no  relation  to  the  case  of  a  witnest;  that  it  would  be  diffi- 
cult to  conceive  that  a  person  would  be  inclined,  as  a  witness,  to  state  his 
own  miroonduot,  in  opposition  to  the  truth,  unless  he  appeared  to  have  soma 
motive  for  doing  so,  connected  with  the  event  of  the  oaoae. 
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the  cases  stated,  was  a  competent  witness,  and  that  judgment 
ought  to  be  for  the  defendants. 

Thompson,  J.  This  was  an  action  of  assumpsit,  brought 
by  the  endorsee  against  the  endorser  of  a  promissory  notCf 
drawn  by  John  M.  Smith. 

It  is  stated  in  the  case,  that  Smith,  the  payee^  has  taken 
the  benefit  of  the  bankrupt  act,  since  making  the  note,  and 
has  released  to  his  assignees  all  interest  in  the  residue  of  his 
estate. 

Smith  is  offered,  on  the  part  of  the  defendant,  to  prove  that 
this  note  was  made  for  a  usurious  consideration,  and,  of 
course,  roid. 

The  question  submitted  to  the  decision  of  this  court,  is 
whether  John  M.  Smith  was  a  competent  witness  to  prove 
that  fact. 

The  circumstances  under  which  this  question  presents 
itself,  are  so  weighty  and  important,  that  it  is  with 
some  'diffidence  that  I  approach  the  decision.  Hav-  [*193] 
iog  been  argued  before  1  came  to  the  bench,  I  am 
left  to  decide  it,  unaided  by  the  light  which  might  have 
been  thrown  upon  it  by  the  counsel  concerned,  and  the  dif- 
ference of  opinion  between  my  brethren  imposes  upon  me 
the  task  of  deciding  the  question.  On  recurrence  to  the 
authorities  cited,  there  appears  to  be  no  case  prior  to  the 
year  1776,  in  which  this  point  came  directly  under  conside- 
ration ;  and  in  those  referred  to  since  that  period,  there  ap^ 
pears  to  be  great  contrariety  of  decision,  and  diversity  of 
opinion.  The  question,  therefore,  comes  before  this  court  as 
one  new  and  altogether  unsettled,  and  must  depend  upon 
the  reason,  justice,  propriety  and  policy  of  the  rule  to  be 
adopted.  Smith,  in  the  present  case,  conld  not  be  consid- 
ered as  interested  in  the  event  of  the  cause ;  neither  was  he, 
by  conviction,  rendered  infiimous,  so  as  to  exclude  bis  testi- 
mony. There  are  also  considerations  of  public  policy,  which 
weigh  strongly,  in  my  mind,  in  favor  of  the  admission  of 
this  witness.  It  is  certainly  right  and  proper,  that  the  statute 
against  usury  should  be  enforced,  and  I  do  not  hesitate  w 
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declarci  that  I  feel  it  my  indispensable  duty,  so  long  as  that 
statute  remains  in  force,  strictly  to  exercise  all  the  constitu- 
tional and  legal  powers  vested  in  this  court  for  the  purpose 
of  carrying  it  into  effect.    But  although  refusing  to  admit  a 
party  to  a  note,  as  a  competent  witness  to  prove  the  usury, 
may  perhaps,  render  it  more  difficult  to  establish  the  fact ; 
yet  I  think  a  contrary  decision  would  be  fraught  with  mis- 
chiefs far  more  pernicious.    The  rule  as  laid  down  by  Lord 
Mansfield,  in  the  case  of  Walton  v.  Shelly^  **  that  no  man 
shall  be  admitted  to  invalidate  his  own  paper,  and  especially 
negotiable  paper^^  seems  to  be  founded  in  so  much  good 
sense,  and  on  such  sound  principles,  that  I  think  it  ought 
not  to  be  shaken.    Although  the  interest  of  bonajide  holders 
of  a  promissory  note,  may  be  materially  affected  by  admit- 
ting  the  original  consideration  to  be  at  all  impeach- 
[*I94]    ed ;  yet  I  take  *thi8  principle  to  be  too  well  settled 
now  to  admit  of  doubt,  that  a  note  given  for  a 
usurious  consideration,  though  in  the  hands  of  a  fair  pur- 
chaser without  notice,  is  void.    The  necessity  of  the  case 
requires  the  law  io  be  thus  settled,  otherwise  the  statute 
would  become  a  dead  letter.    But  to  extend  the  principle  so 
far  as  to  admit  the  maker  of  the  note  himself  to  invalidate 
an  instrument  which  he  has  signed  and  put  into  circulation, 
as  a  bonajide  transaction,  seems  to  be  too  much  jeopardizing 
the  rights  of  third  persons,  and  clogging  the  circulation  of 
this  species  of  paper,  which  the  legislature  have  thought 
proper  to  encourage,  and  to  open  so  wide  a  door  to  fraud  and 
imposition,  and  afford  so  great  a  temptation  to  perjury,  that 
it  would  be  attended  with  evils  incalculable. 

As  contradictory  decisions  on  this  point  have  been  made 
in  England,  it  may  not  be  improper  to  examine  the  cases  in 
which  the  question  arose,  and  to  see  on  which  side  the 
weight  of  argument  and  authority  lies. 

No  case  prior  to  that  of  Walton  v.  Shelly^  is  to  be  found, 
in  which  this  question  is  directly  raised.  Yet  the  counsel 
in  that  cause  admit  the  rule  as  laid  down  by  Lord  Mansfield, 
to  be  correct,  but  denied  its  application,  because  the  action 
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was  not  founded  on  the  notes  in  question.    Their  language^ 
as  slated  b7  the  reporter,  is  this  :  "  If  there  is  no  objectfon 
to  this  evidence  in  point  of  interest,  the  only  consideration 
is,  whether  the  witness  shall  be  permitted  to  inraMdate  his 
own  security.    They  admitted  the  propriety  of  the  general 
rule,  that  no  person  ought  ever  to  bo  permitted  to  invalidate 
any  instrument  or  cash  paper  to  which  he  has  contributed 
to  give  a  currency^  by  affixing  his  name.    Bni^^^  say  they, 
**  that  rule  has  only  been  adopted  where  the  action  has  been 
brought  on  such  specific  note.    There  the  evidence  of  the 
endorser  could  not  be  received,  because  it  tends  to  impeach 
his  own  security."    And,  indeed,  the  judges,  in  de- 
livering their  *opinioi2S  in  that  cause,  speak  of  it  as    [•196] 
a  rule  never  before  doubted.    The  maxim  of  the 
civil  law,  "nemo  allegans  suam  turpitudinem  est  audien' 
dus,^  is  certainly  founded  in  good  sense.    It  seems  repug- 
nant to  the  sound  principles  of  morality  and  propriety,  that 
any  man  should  be  permitted,  and  much  more  compelled,  to 
come  into  a  court  of  justice,  and  allege  his  own  crimes ;  and 
altF)ough  perhaps  a  witness,  under  such  circumstances,  might 
not  carry  much  weight  with  a  jury,  if  the  objection  went  to 
his  credit,  and  not  to  his  competency,  yet  it  appears  to  me 
(00  dangerous  a  principle,  and  too  injurious  to  commerce,  to 
be  adopted.    I  do  not  mean   to  adopt  the  maxim  above 
quoted,  in  its  fullest  extent,  and  to  say,  that  in  no  case  shall 
a  man  be  heard,  to  allege  his  own  turpitude,  but  I  think  it 
is  contrary  to  sound  principles  that  he  should  be  compelled 
to  do  it.    So  far  as  the  decision  in  this  case  of  Walton  v. 
Shelly  ought  to  have  weight,  it  is  the  unanimous  opinion  of 
Che  court,  against  the  admission  of  the  witness. 

In  the  case  of  Bent  v.  Baker^  Lord  Ken  yon,  who  appears 
some  years  afterwards  to  have  changed  his  opinion,  admits 
the  rule,  as  laid  down  by  Lord  Mansfield,  to  be  proper,  when 
applied  to  negotiable  paper.  His  language,  as  stated  by  the 
reporter,  is  this :  "  It  has  been  said,  that  a  person  cannot  be 
admitted  to  give  evidence  to  invalidate  an  instrument  which 
he  himself  has  executed,  but  I  cannot  assent  to  that  as  a 
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general  proposition.  I  entirely  agree  with  the  distinction 
taken  by  my  brother  Bailer,  that  where  a  person  has  signed 
a  negotiable  instrument,  he  shall  not  be  permitted  to  invali- 
date it  by  his  own  testimony."  It  is  true,  T-iord  Kenyon, 
■omo  years  afterwards,  in  the  case  of  Rich  v.  Topping,  (1 
Esp.  Rep.  176,)  denied  that  he  made  use  of  the  words  im- 
puted to  him  in  Bmi  v.  Baker. 

In  the  case  of  Charrington  v.  Milner,  (Peak.  N.  P.  6,)  he 
again  recognizes  the  same  principle.    It  was  an  action  by 

the  endorsee  of  a  promissory  note  against  the  ma-  ( 

[•196]  ker.  •The  endorser  was  called  to  prove  that  the 
note  had  been  paid.  The  witness  was  objected  to, 
on  the  ground  that  a  man  should  not  be  permitted  to  invali- 
date his  own  paper.  Lord  Kenyon  admitted  the  witness, 
stating  that  he  was  competent,  because  his  evidence  did  not 
go  to  prove  the  note  originally  void,  clearly  implying,  that 
had  the  object  of  his  testimony  been  to  show  that  the  note 
was  originally  void,  he  would  not  have  been  competent. 

The  same  point  was  decided  by  Justice  Buller,  at  Nisi 
Prius,  in  the  case  of  Pheiheon  v.  Whitmore,  (Peak.  N. 
P.  40.) 

In  the  case  of  Humphrey  v.  Moxon,  (Peak.  62,)  Lord 
Kenyon  again  recognized  the  same  principle,  and  speaks  of 
it  as  a  point  well  settled.  He  says,  '*  the  courts  have  laid 
down  a  rule,  that  a  man  shall  not  destroy  his  own  security.'' 
Lord  Kenyon,  however,  afterwar(jls,  in  the  case  of  Adams  v. 
Lingard,  (Peak.  117,)  ruled  otherwise,  at  Nisi  Prius,  and  ad- 
mitted the  endorsee  of  a  bill  of  exchange  to  invalidate  it. 

In  the  case  of  Jordaine  v.  Lashbrooke,  the  question  again 
came  before  the  court  of  king's  bench,  when  Lord  Kenyon, 
together  with  Justices  Grose  and  Lawrence,  decided  that 
the  payee  of  a  bill  of  exchange,  in  an  action  by  the  endorsee 
against  the  acceptor,  was  competent  to  prove  the  bill  void  in 
its  creation.  Justice  Ashhurst  dissenting.  Thus  we  find 
different  decisions  at  different  periods,  in  the  court  of  king's 
bench ;  and,  on  so.ne  occasions,  I  think  it  may  fairly  be  said 
that  Lord  Kenyon  has  differed  with  himself.    Under  all 
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these  circumstances,  this  question  seems  to  be  unsettled  in 
the  English  courts.  No  decisipns  have  there  taken  place^ 
that  can,  in  any  measure,  influence  the  determination  of  this 
court.  Believing,  as  I  do,  that  to  admit  a  party  to  a  negoiir. 
able  note  to  come  forward  as  a  witness  to  impeach  that  note, 
would  greatly  embarrass  trade  and  commerce,  and  almost  en- 
tirely prevent  the  circulation  of  this  species  of  paper, 
and  that  if  itdid  not  have  this  'effect,  it  would  open  a  [*197] 
door  to  innumerable  frauds  and  impositions  upon  bona 
fide  holders  of  negotiable  paper,  and  that  it  would,  in  its  conse- 
quences, hold  outstrong  temptations  to  perjury  and  corruption, 
I  think,  on  the  whole,  that  principles  of  sound  policy  and  moral- 
ity demand  the  decision,  that  a  party  to  a  negotiable  7ioteo\ighl 
not  to  be  admitted  as  a  witness  to  invalidate  it.(a)    I  confine 

(a)  [Old  note.]  Peake,  in  hia  Law  of  Evidence,  (3d  ed.  190  in  1808,)  and 
Cbitty,  in  hie  Treatise  on  Bills  and  Notes,  (2d  ed.  p.  282,)  considers  the  rule 
laid  down  in  the  case  of  Walton  v.  Skellyj  as  no  longer  existing,  after  the 
■olemn  decision  of  the  court,  in  the  case  of  Jordaine  v.  Lashbrooke,  and  the 
competency  of  a  witness  seems  to  rest  wholly  on  the  qnestion  of  interest. 
See  also,  Kent  y.  Lower,  and  Skuttleworth  v.  Stephetid,  (1  Oampb.  N.  P., 
177,  408,)  and  Maundrel  y.  Kennett,  (lb.  note,)  Stevens  v.  Lynch,  (2  Campb. 
N  P.  332.) 

But  in  Coleman  v.  Wise,  (2  Johns.  Rep.  165,)  Spencer,  J.  in  delivering  the 
opinion  of  the  court,  considered  the  rule  laid  down  by  a  majority  of  the  court, 
in  the  case  of  Winton  v.  SaidleVf  as  too  solemnly  settled  to  be  disturbed. 
The  same  rule  appears  to  have  been  adopted,  on  the  authority  of  WaUon  y. 
Shelly,  in  the  supreme  court  of  Pennsylvania,  in  the  case  of  Stille  v.  Lynchp 
(2  Dallas,  194,")  and  in  the  supreme  court  of  Massachusetts,  in  the  cases  of 
Warren  v.  Merry,  (3  Mass.  Rep.  27,)  and  Churchill  v.  Sutter^  (4  Mass.  Rep. 
156.)  The  supreme  court  of  errors,  in  the  state  of  Connecticut,  in  Allen  y* 
HoUrine,  (1  Day's  Rep.  17,)  appears  to  have  adopted  the  rule  laid  down  in 
Walton  v.  Shelly,  in  its  full  extent,  that  a  person  was  not  a  competent  witness 
to  impeach  a  deed  or  instrument  in  writin|r  which  he  had  subscribed.  But 
in  Webb  v.  Danforth,  (1  Day's  Rep.  101,)  the  same  court  held,  that  a  party 
to  a  written  instrument  might  be  a  witness  to  facts,  subsequent  to  its  ezecu* 
tion. 

So  in  Warren  v.  Merry,  the  supreme  court  of  Massachusetts  held,  that  the 
maker  of  a  note  was  a  competent  witness  to  prove  any  facts  happening  after 
he  negotiated  the  note,  if  he  was  not  interested ;  and  this  court,  in  Baker  v. 
Arnold,  (1  Cnines,  258,)  held  that  the  endorser  of  a  note  was  a  competent 
witness  to  prove  that  the  endorsement  wai  made   after  the  note  was  due. 


197  CASES  IN  THE  SUPREME  COURT. 

^^ — " — ■ — T -----_  -,         f   ---     -^^J.^^-^ — M-^T — m^r-M-m-m-f-r — w ^*^ 

Winton  ▼.  Saidler. 

* ■        -  — ■    —. 

myself,  in  this  decision,  to  the  paKicular  case  of  negotiable 
notes,  and  do  not  mean  to. say,  generally,  that  in  no  case 
whatever,  a  party  to  any  instrument  shall  be  permitted  to 
impeach  it. 

Judgment  for  the  plaintifis.(6) 

thongh  Livingston,  J.  «nd  Thoropaoii,  J.  thoaght  the  witness  ineompeteDi, 
within  the  principle  laid  down  in  Winion  y.  SaidUr, 

See  farther,  Baring  y.  Retder,  (1  Hen.  &,  Mnnf.  174,)  in  the  snpreme 
court  of  Virginia,  the  opinion  of  Lyon,  J.  who  adopts  the  ease  of  Walton  y. 
Shelly  as  the  best  law.  The  supreme  court  of  South  Carolina,  in  the  ease  of 
Canty  y.  Sumter,  (9  Day's  Rep.  93,)  also  adopted  the  rule  of  that  case.  Sed 
qumre. 

(6)  Mr.  Smith  in  his  note  to  Bent  v.  Baktr,  (3  T.  R.  27,)  says :  «  The 
courts  ever  since  Bent  y.  Baker,  have  evinced  a  laudable  desire  to  let  in 
truth  wherever  precedent  will  admit  it,  by  holding  objections  to  apply  rather 
to  the  credit  than  the  competency.  Bent  v.  Baker  was  followed  by  Smith 
T.  Frager,  (7  T.  R.  60 ;)  and  by  the  celebrated  decisioa  in  Jordaine  y.  LotA- 
^oolrf,  (7  T.  R.  601,)  which  is  remarkable  because,  while  It  recognized  the 
general  principles  laid  down  in  Bent  y.  Baker,  it  afforded  Lord  Ken  yon  an 
opportunity  of  correcting  the  report  of  that  case,  as  to  certain  expressions 
there  attributed  to  him.  That  was  an  action  against  the  defendants,  as  ac- 
ceptors of  the  following  ImU  of  exchange : — 

**  Hamburg,  30th  December,  1796,  for  100/.  At  three  usances,  pay  this 
my  first  bill  of  exchange,  to  the  order  of  Messrs.  J.  Thynne  and  Co.,  1002. 
sterling  value  in  account,  and  place  it  to  account  of  G.  W.,  as  advised  by 
David  Hour  Meyer. 

'*  To  Messrs.  T.  Lashbrooke  and  Sons,  London." 
/  Accepted  by  the  defendants,  and  indorsed  by  Mesns.  Thynne  and  Co.,  the 
payees. 

At  the  trial,  Thynne  was  called  by  the  defendants  to  prove,  that  although 
dated  at  Hamburgh,  the  bill  was  drawn  in  London,  so  that  it  was  not  receivable 
In  evidenee  for  want  of  a  stamp.    The  witness  was  objected  to  on  the  ground 
of  incompetency,  bat  received  by  the  L.  C.  J.  Kenyon,  and  a  rule  for  a  new 
trial  on  that  ground  discharged.    **  The  proposition,"  said  Lord  Kenyon,  **  at* 
tempted  to  be  established  for  the  plaintiffs  is,  that  for  some  techinal  reason, 
ir  for  some  reason  of  policy,  a  court  of  justice  must  shut  its  ears,  and  not 
'iffer  facts  to  be  laid  before  them  by  a  witness  who  is  not  infamous  in  char- 
ter, and  who  has  no  interest  in  the  cause.    If  the  law  be  so,  there  is  some 
'elty  in  it    I  have  always  understood  the  law  to  be,  that  where  a  witness 
famous,  and  his  record  of  conviction  is  produced,  or  where  he  is  inter- 
in  the  event  of  the  cause,  he  cannot  be  received  ;  but  to  carry  the  rule 
\  that,  would  be  extending  it  further  than  policy,  morality,  or  the  in- 
f  the  subject  requires.    The  rule  contended  for  by  the  plaintilT  m  this, 


NEW  YORK,  JULY,  1803.  197—1 

Winton  ▼.  Saidler. 

that '  however  infamouaiy  yoa,  the  defendant,  may  have  been  need,  whatever 
may  be  the  rights  of  other  penons,  if  I,  the  plaintiff,  the  party  to  the  fraud, 
joan  get  on  the  instrumeat  the  name  of  the  peraon  who  may  be  the  only  wit* 
uesi  to  the  transaction,  I  will  stand  entrenohed  within  the  fonns  of  law,  and  im- 
pose silence  on  that  only  witness,  though  he  be  a  person  of  unimpeachable 
character,  and  not  interested  in  the  cause.*  But  I  cannot  conceive  on  what 
ground  snch  a  proposition  can  be  established.  It  is  contradicted  by  every 
hour's  experience.  It  would  tend  to  show,  that  a  party  to  an  instrument  shall 
not  be  permitted  to  contest  its  validity  in  a  conrt  of  law,  not  only  by  his  own 
evidence,  but  by  any  evidence  whatever.  But  in  actions  brought  on  bUls  of 
exchange  and  notes  of  hand,  it  is  permitted  to  the  defendant  to  show  that  the 
bill,  or  note,  was  given  on  an  usurious  or  gaming  consideration  ;  that  is  proved 
by.  every  day's  experience ;  then  the  general  proposition  is  not  true.  But 
does  the  policy  of  allowing  such  a  defence  to  be  made  apply  to  this  case  as 
strongly  as  to  those  7  Precisely  the  same.  And  not  finding  any  case  prior 
to  Walton  V.  SheUey,  (1  T.  R.  S96,)  in  which  such  a  defence  was  excluded, 
I  cannot  bring  my  mind  to  aMent  to  the  authority  of  that  case.  This  is  one 
of  the  most  important  questions  that  can  be  discussed.  On  the  rules  of  evi- 
dence depend  the  facts  of  every  qnestlon  that  can  be  discussed,  and,  there- 
fore, it  is  of  the  utmost  importance  to  preserve  those  rules.  It  has  been 
argued,  that  the  defendant  is  estopped  in  this  case  ;  but  estoppels  are  odious, 
and  noA  to  be  extended  farther  than  the  law  has  already  carried  them.  The 
word  estoppel  does  not  apply  to  such  a  case  as  the  present  When  the  drawee 
accepts  a  bill,  he  admits  it  to  have  been  signed  by  the  person  by  whom  it 
professes  to  have  been  made ;  bnt  he  does  not  thereby  admit  that  the  holder 
of  the  bill  is  in  a  condition  to  enforce  payment  of  it.  Most  of  the  cases  cited 
I  admit  to  be  law.  That  of  Bent  v.  Baker,  is  of  great  authority.  It  came 
here  on  a  writ  of  error  from  the  common  pleas ;  and  though  a  writ  of  error 
was  afterwards  brought  to  reverw  our  judgment,  it  was  at  length  abandoned. 
Bat  I  wish  to  correct  an  expi ession  imputed  to  me  in  the  report  of  that  case, 
'.that  where  a  person  has  signed  a  negotiable  instrqment,  he  shall  not  be  per* 
mitted  to  invalidate  it  by  his  testimony.'  Because  having  frequently  weighed 
this  subject  in  my  mind,  and  having  not  only  entertained  a  contrary  opinion, 
bnt  having  also  alwsys  acted  on  that  opinion  at  Nisi  Prius,  I  think  I  never 
could  have  used  the  expression  imputed  to  me.  The  ease  of  testamentary 
witneaws  cannot,  in  my  opinion,  be  distingnished  from  the  present ;  and  if  nott 
there  i£  abundant  authority  in  support  of  my  opinion.  Sir  J.  Jekyll  always 
permitted  the  subscribing  witnesses  to  a  will  to  give  evidence  to  impeach  the 
will,  and  the  same  thing  was  also  done  in  Lowe  v.  Joliffe,  (1  Bl.  365.)" 
The  principle  of  Walton  v.  Shelley,  (1  T.  R.  996,)  after  being  sustained  in 
the  principal  case;  Steinbaek  v.  Rhinelander,{}nfra,  269 ;)  Colman  v.  Wiee, 
(2  Johnson,  165 ;)  and  JIf ann  v.  Swan,  (14  Johnson,  270 ;)  and  recognized  in 
a  number  of  other  cases,  was  at  length  overthrown  In  New  York,  and  the 
rule  in  Jordaine  v.  Laehbrooke,  (7  T.  Ri  599,)  adopted.  {WiUiame  v.  Wal» 
bridge,  3  Wendell,  415.  Stafford  v.  Rice,  5  Cowen,  23.  Bank  of  Utiea  v. 
miliar d,  id.  153.)    The  decisions  in  Virginia,  {Taylor  y.  Beck,  3  Randolph* 
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316.)  Coniiecticut/(7oioRMfi^v.  Buah,  1  Connecticut,  260.)  MasaachoMtttr 
to  prove  defence  of  usury  under  the  stat.  of  1826,  c.  27,  ^  5,  (Little  y.  Rogers, 
I  Metcain  108.)  South  Carolina,  (Knight  t.  Packard,  3  M*Cord,  71 ;)  Ten- 
nessee, (Stumpy.  Napier,^  Yerger,35.)  Maryland,  (Ringgold  t.  Tyeon,  3 
Harris  &  Johnson,  172.)  New  Jersey,  (Freeman  y,  Brittan,2  Harrison,  191. 
Heath  v.  Everton,  id.  245.)  North  Carolina,  (Grey  y.  Hall,  3  Murphy,  151. 
Georgia,  Stack  v.  ilfoM,  Dudley,  161.  But  see  Wendell  y.  George,  R.  M^ 
Charlt.  51.)     Alabama,  (Toddy,  Stafford,  1  Stewart,  199.    Davidson y. Lone, 

I  Alabama,  133.  Grijffing  y,  Harris,  9  Porter,  226.)  Tlliuois,  (Wtf6«<«r  t. 
Vickers,  2  Scammon,  293.)  And  Missouri,  (see  Bank  of  Missouri  y.  HulU  7 
Missouri,  273,)  agree  with  the  later  decisions  in  New  York. 

On  the  other  hand  the  decisions  of  the  United  States  courts  follow  the 
rule  as  laid  down  in  Walton  v.  Shelley,  {ut  sup.  Henderson  y.  Anderson,  3 
Howard,  73.  Bank  of  U.  S.  y.  Dunn,  5  Peters,  51.  57.  Bank  of  Metropo* 
lis  V.  Jones,  8  Peters,  12.  U.  S.  v.  Liffler,  11  Peters,  86,  94,  95.  Scott  v. 
Lloyd,  12  Peters,  149.     Taylor  v.  Luther,  2  Sumner,  235.     Per  Story,  J.) 

And  the  decisions  in  Maine,  (Clapp  v.  Hanson,  3  Shepiey,  345.  Buck 
V.  Appleton,  2  id.  264.  Deering  y.  Sawtel,  4  Greenleaf,  191.  Chandler  y. 
Morton,  5  id.  374.  See  Lane  v.  Padelford,  2  Shepiey,  94.)  MassachaseitSy 
(Thayer  y.  Grossman,  1  Metcalf,4]6.  Churchill  v.  Sutor,  4  MaasaehnaettSy 
156.  Parker  v.  Lovejoy,  3  id.  565.  Barker  y.  Prentiss,  G  id.  430,  434. 
Widgery  v.  Monroe,  id.  449.  Jones  v.  Cooledge,  7  id.  199.  Mannin  v. 
Wheatland,  10  id.  502.  Fox  v.  Whitney,  16  id.  118.  Packard  v.  Riehard- 
son,  17  id.  122.  Hartford  Bank  v.  Barry,  id.  94.  But  see  Van  Sehaak  ▼. 
Stafford,  12  Pickering,  565.  American  Bank  v.  Jeuness,  2.Metealf,  288.) 
New  Hampshire,  (Bryant  y.  Rattlebush^  2  New  Hampshire,  112.  Hadduch 
V.  Willmarth,  5  id.  187.  Houghton  v.  Paige,  1  id.  60.)  Vermont,  (Chandler 
y.  Mason,  2  Vermont,  198.  But  see  Nichols  v.  Holgate,  2  Akin,  138.)  Penn- 
sylvania, (O'Brien y.  Davis,  6  Watts,  498  ;  Harrisburgh  Bank  ▼.  Foster,  8 
id.  304,  309.  Ross  y.  Wells,  1  Stewart,  139.  But  see  Todd  v.  Stafford,  id. 
199.)  See  a  very  complete  review  of  the  American  decisions  in  Messrs.  Cow. 
&,  Hill's  Notes  to  Phill.  Ev.  71-81 ;  1  Greenl.  Ev.  ed.  1842,  p.  430.  See  also 
Smith's  Leadg.  Cas.  by  Hare  and  Wallace,  Notes  to  Bent  y.  Baker.  Mr. 
Hare  in  commenting  on  the  rule  in  Walton  v.  Shelley ^  observes :  "  except  in 
as  far  as  it  may  be  comprised  in  the  common-law  doctrine  of  estoppel,  ii  has 
been  everywhere  decided  to  apply  only  to  those  instmments  which  are  ne- 
gotiable in  their  character ;  though  in  the  terms  in  which  it  was  expressed 
by  Lord  Mansfield,  it  extended  to  all  instruments  in  writing,  of  whatever 
descnption.  (Pleasants  v.  Pemberion,  2  Dallas,  196  ;  Barren  v.  Shippen,  3 
Binney,  165  ;  M'Ferran  v.  Powers,  1  Sergeant  &.  Rawle,  107 ;  Krank  y, 
Krank,  4  W.  dc  S.  128  ;  Dickinson  v.  Dickinson,  9  Metcalf,  471 ;  Blagg  v. 
Phasnix  Insurance  Company,  3  Washington  C.  C.  R.  5 ;  Loker  v.  Haynss, 

II  Masachusetts,  498  ;  United  States  y.  Leffler,  11  Peters,  95.''  See  1  Stark. 
Ev.  ed.  1842,  p.  164,  et  seq. ;  2  id.  256,  257,  and  note  a  ;  Chitty  on  Bills,  Am. 
•d.  1842,  669,  and  n.  1.) 
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*RiG08  against  Dbnniston.  [*198] 

To  charge  a  coanaellor  at  law  with  offering  himaelf  as  a  witDeis,  ia  order  to 
diTuige  the  secrets  of  his  client,  is  libellous ;  and  it  is  not  a  sufficient  justifi- 
cation, that  he  disclosed  matters  communicated  to  him  by  his  client,  which 
had  no  relation  or  pertinency  to  the  cause  in  which  he  was  engaged. 

The  teeraU  of  his  client,  which  the  counsel  is  bound  to  keep,  are  the  coromn- 
Dieatioos  and  instructions  of  the  client,  relative  to  the  management  or  de« 
fence  of  his  cause. 

To  charge  a  commUsioner  of  bankruptcy  with  being  a  misanthropist,  a  parti- 
san, stripping  the  unfortunate  debtors  of  every  cent,  and  then  depriving 
them  of  the  benefit  of  the  act,  &c.  is  libeUou»»  And  to  make  out  a  justifi- 
cation of  the  charge,  the  defendant  most  show  that  the  plaintiff,  as  commit' 
MtoneTy  wilfully  perverted  the  law  to  such  oppressive  purposes. 

Whether  the  law  allows  a  justification  of  a  libel  which  does  not  cliarge  any 
indictable  offence  ?  quare. 

This  was  an  action  for  a  libel.    The  case  came  before  the 
court  on  demurrer  to  the  pleas. 

The  following  is  a  brief  statement  of  the  pleadings.    The 
declaration  contained  three  counts. 

The  first  count  stated,  that  the  plaintiff  was  a  counsellor 
at  law,  of  this  and  other  courts,  and  also  a  commissioner  of 
bankruptcy,  under  the  act  of  congress  ;  and  that  the  defen- 
dant, maliciously  intending  to  defame  and  injure  him,  as 
counsellor  and  commissioner,  did,  on  the  20th  April,  1801 
falsely  and  maliciously,  print  and  publish  in  a  newspaper,  to 
the  following  effect,  viz.  "  Since  the  establishment  of  our 
independence  there  has  been  no  man,  appointed  to  an  office, 
80  unqualified  to  fill  it,  as  C.  S.  Riggs  (meaning  the  plaintiff) 
is  that  of  commissioner  of  bankruptcy.  Is  the  misanthropist 
and  the  violent  partizan  (meaning  the  plaintiff)  a  fit  character 
to  intrust  the  liberties  of  our  fellow  citizens  with  ?  Mr- 
Riggs  (meaning  the  plaintiff)  has  given  no  occular  demon- 
strations to  the  contrary.  He  (meaning  the  plaintiff)  has 
defeated  nearly  one  third  of  all  the  unfortunate  debtors  that 
have  been  before  him,  (meaning  the  plaintiff,)  first  stripping 
them  of  every  cent  they  have  in  the  world,  then  depriving 
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them  of  the  benefit  of  the  act  made  for  their  relief,  under  the 
most  trifling  pretences;  and,  by  that  means,  cutting  oflT a 
number  of  valuable  members  from  society ;  that  property 
being  taken  from  them,  (vieaning  the  said  unfortunate 
debtars,)  they  have  no  way  of  bringing  their  creditors  to  a 
settlement ;  and,  in  that  embarrassed  sitoation,  they  can  fol- 
low no  business,  and,  perhaps,  thrown  into  a  jail,  and  there 
expire  for  want.  Oh  !  how  grateful  must  this  be  to 
[199]  the  feelings  of  this  misanthropist,  "(meaning:  the 
plaintiff,)  more  so  than  to  keep  unfortunate  debtors 
in  jail  for  petty  law-costs,  when  his  (meaning  the  plaintiiTs 
client  is  willing  to  liberate  the  poor  sufferer,  that  has  been  in 
€on6nement  for  years ;  more  so  than  if  they  had  succeeded  in 
depriving  the  debtors  of  the  benefits  of  the  limits  ;  nay,  even 
more  so  than  to  receive  a  fee  of  50  dollars,  as  a  counsellor, 
(meaning  to  intimate,  &c.,  that  the  plaintiff  had  been  so 
employed,)  and  then  to  offer  himself  (meaning  the  plaintiff, 
and  that  he  had  voluntarily  offered  himself,  &;c.,)  as  an  evi- 
dence  against  his  client,  in  order  to  divulge  the  secrets  he 
(meaning  the  plaintiff)  received  as  counsellor,  &c  ,  (meaning 
thereby  that  he  had  divulged  his  client's  secrets,  contrary  to 
his  duty,  &c.)  1  (meaning  the  defendant)  cannot  but  con- 
trast the  conduct  of  the  two  sets  of  commissioners.  (Meai> 
ing  one  set  whereof  the  plaintiff  was  not  one  and  one  set 
whereof  the  plaintiff  was  one.)  The  one  (meaning  the 
set  whereof  the  plaintiHf  was  not  one)  acts  according 
to  the  intent  and  meaning  of  the  law,  &c.  They  do  not 
pervert  it  into  an  ex  post  facto  law,  and  because  a  man  can- 
not tell  the  loss  and  profit  of  a  transaction,  or  discount  paid 
upon  a  note,  things  that  had  taken  place  years  before,  &c.  to 
cut  him  off  from  society,"  &c.  (meaning  to  insinuate  and 
have  it  believe,  that  the  plaintiff  had,  as  commissioner,  &c. 
wilfully  and  knowingly,  perverted  the  law,  &;c.  for  illegal 
and  oppressive  purposes.) 

The  second  count  was  to  the  same  effect,  except,  that  it 
charged  the  libel  as  injurious  only  to  the  plaintiff  as  com- 
missioner. 
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The  third  count  was  similar,  but  charged  the  libel  as  in 
jurious  only  to  him  as  a  counsellor. 
The  plea  to  the  first  count  stated,  by  way  oi justification  : 

1.  That,  on  the  fourth  day  of  August,  1800,  Nathaniel  G. 
Ingraham  employed  the  plaintiff,  as  counsel,  in  a  case 
brought  against  him  by  Seixas  and  Abrahams,  and 

paid  *him  50  doliara.  That  Ingraham  then  inform-  [*200j 
ed  him,  as  a  secret  communicated  to  counsel,  that  he 
had  concealed  himself  to  avoid  being  arrested  in  that  cause, 
and  had,  for  that  purpose,  left  the  city ;  which  secret  the 
plaintiif  did  aftervvards  divulge  to  W.  W.  Woolsey,  and  after- 
wards on  the  30th  December,  1800,  at  an  inquest  holden 
before  the  district  judge,  to  inquire  whether  Ingraham  had 
becom^  a  bankrupt,  the  plaintiff  canne  and  offered  himself  asa 
witness  against  Ingraham,  in  order  to  divulge  the  said  secret. 

2.  That  the  plaintiff,  before  the  publication,  &c.  did 
wrongfully  and  unlawfully  use  his  power,  as  commissioner  ; 
for  that  be,  as  commissioner,  did,  for  one  hour,  examine  a 
certain  Napthali  Judah,  in  the  al)sence  of  the  other  com. 
missioners,  (the  said  Napthali  being  then  a  bankrupt,) 
and  did  require  answers  to  questions  put  to  him,  without 
giving  the  said  Napthali  a  reasonable  time  to  make  correct 
answers,  and  did  cause  such  examination  to  be  reduced  to 
writing,  and  compel  the  said  Napthali  to  sign  the  same, 
with  the  intent  that  such  examination  should  be  used  by  the 
commissioners,  in  deciding  whether  the  said  Napthali  was 
entitled  to  the  benefit  of  the  act,  6c,c. 

3.  That  the  plaintiff,  before  the  publication,  &;c.  did  with- 
out assigning  any 'reason,  refuse,  as  commissioner,  &rC.  to 
certify  in  the  case  of  the  said  Napthali,  and  in  the  case  of 
John  Blagge,  who  had  before  been  under  examination  as  a 
bankrupt,  and  who  are  entitled  to  their  certificates. 

4.  That  the  plaintiff,  before  the  publication,  &c.  did,  as 
commissioner,  6cc,  examine  the  said  John  Blagge,  then  be* 
fore  him  as  a  bankrupt,  and  also  the  said  Napthali  and  the 
said  N.  G.  Ingraham,  also  bankrupts,  touching  the  loss  and 
profit  on  transactions  many  years  before  the  bankrupt  law 


toe  CASES  IN  THE  SUPREME  COURT. 


RiKK>  ▼•  DenniitoD. 


was  in  force,  and  becanse  they  could  not  tell,  &c.  the  plain- 
tiff, as  a  commissioner,  under  such  pretences,  did  de- 
[*201  J  pri  ve  them  of  the  benefit  of  the  act.  Therefore,  *the 
defendent  published  the  words  in  the  first  count,  as 
he  lawfully  might. 

There  were  pleas  of  justification  to  the  like  effect,  to  the 
second  and  third  counts  in  the  declaration  ;  except,  that  the 
matter  of  justification  in  the  second  plea  was,  in  confor* 
mity  to  the  second  count,  confined  to  the  plaintiff's  conduct 
as  commissioner,  and  in  the  third  plea^  to  his  conduct  as 
counsellor. 

The  fourth  plea  was  to  the  whole  declaration,  and  to  the 
effect  'Uhat  at  the  time  of  printing  and  publishing  the  words, 
the  same  were  true ;  wherefore,  the  defendant  prin^d  and 
published  them  as  he  lawfully  might,"  &c. 

There  was  a  special  demurrer  to  the  first  plea,  because : 

1.  It  did  not  deny  any  of  the  libellous  matters  set  forth  in 
the  first  count,  nor  set  forth  any  legal  justification  or  excuse, 
for  a  great  part  of  the  libellous  words. 

2.  That  the  first  count  sets  forth  the  meaning  of  the 
words  by  innuendoes^  and  the  plea  admits,  not  only  the  pub* 
lishing  the  words,  but  the  innuendoes^  and  does  not  allege 
any  fact  tending  to  justify  them  in  the  sense  they  are  stated 
to  have  been  published.  It  neither  expressly  adnyts,  nor 
traverses  and  denies  the  innuendoes. 

3.  That  the  pretended  justification  does  not  meet  and  jus- 
tify the  allegations  in  the  bill,  neither  as  to  the  direct 
charges,  nor  as  to  the  meaning,  &c. 

4.  That  the  plea  alleges  thn  plaintiff  did  certain  acts  as 
commissioner,  in  the  absence  of  the  other  commissioners ; 
but  does  not  describe  who  those  absent  commissioners  were. 

5.  That  the  plea  alleges  a  certain  examination  was  inten* 
ded  to  be  used  on  the  inquiry,  whether,  d&c.  which  allega- 
tion is  impertinent  and  senseless. 

There  were  also  special  demurrers,  to  the  like  effect,  to 
the  second  and  third  pleas. 
The  special  demurrer  to  the  fourth  plea  stated,  that  the 
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plea  did  not  set  forth  one  fact  to  show  the  truth  of  the  libel, 
nor  any  matter  of  fact  on  which  an  issue  could  be  taken, 
and  was  too  general  and  uncertain. 

*Hopkinsj  in  support  of  the  demurrer.  1**202] 

Riker^  contra. 

Kent,  J.  delivered  the  opinion  of  the  court.  There  can 
be  no  doubt  but  that  the  charges  contained  in  the  declara- 
tion are  libellous,  and  actionable.  They  were  published  of 
the  plaintiff,  in  relation  to  his  profession  and  oflSce,  and  ten- 
ded to  injure  and  disgrace  him.  They  charged  him  with 
a  want  of  fidelity  in  his  profession,  and  with  partial  and  op- 
pressive  conduct,  as  a  commissioner.  They  were  printed, 
and,  consequently,  had  a  wider  circulation  and  more  perma- 
nent existence.  The  only  question,  therefore,  that  can  arise 
upon  the  record,  is,  whether  the  pleas  contain  matter  which 
amount  in  law  to  a  justification  of  the  libel. 

One  charge  in  the  libel  is,  that  the  plaintiff  had  voluntari- 
ly offered  to  divulge  the  secrets  intrusted  to  him  by  his  cli- 
ent, contrary  to  his  duty  as  a  counsellor.  The  first  plea  (to 
which  I  now  confine  myself)  states,  by  way  of  justification 
of  this  charge,  that  the  plaintiff  being  employed  by  Nathan- 
iel G.  Ingraham  in  a  certain  cause,  was  informed  by  him,  as 
a  secret,  that  he  (Ingraham)  had  concealed  himself  and  left 
the  city,  to  avoid  being  arrested  in  that  cause ;  and  that  the 
plaintiff  afterwards  divulged  this  secret  to  W.  W.  Woolsey, 
and,  again,  at  an  inquest  held  before  the  district  judge,  offer- 
ed himself  as  witness  against  his  client,  in  order  to  divulge 
that  secret.  The  fact  of  his  having  divulged  this  secret  to 
Woolsey,  I  consider  as  irrelative  and  impertinent.  The  li- 
bel charges  the  plaintiff  with  a  breach  of  trust  and  duty  as 
counsel,  in  that  he  voluntarily  offered  himself  as  an  evidence 
to  divulge  the  secret.  The  disclosure  to  Woolsey  was  no 
answer  whatever  to  the  libel,  nor  does  that  disclosure  appear 
to  have  been  intended;  nor  could  it  in  judgment  of  law,  have 
operated  to  the  injury  or  prejudice  of  his  client. 
The  nature  of  the  privilege  of  a  counsellor  *is,  that  [•203] 
he  shall  not  disclose  his  client's  secrets  in  any  ac- 
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tion.  The  law  has  an  eye  to  the  disclosure  only  as  a  wit* 
ness,(a)  and  the  libel  pointed  only  to  such  disclosure.  I 
therefore  lay  the  fact  of  that  part  of  thedisclosrure  out  of  view. 
The  other  fact,  that  the  plaintiff  at  the  inquest,  offered 
himself  as  a  witness,  in  order  to  divulge  the  secret  is  objec- 
ted to,  as  insufficiently  alleged,  because  it  is  not  averred  tha  t 

(a)  A  coansel,  atioroey,  or  8olicitor>  shall  not  be  required  nor  permitted  to 
divulge  auy  matter  communicated  to  him  in  professional  confidence,  and  this 
privilege  is  not  thst  of  the  attorney,  &.C.,  but  of  the  client.    {Rhoadet  v.  Se- 
lin,  4  Wash.  C.  C.  7lrf.     Heisler  v.  Davis,  3  Yates,  4.     Yordan  v.  //ess,  13 
Johns.   492.     Chirac  v.  Reinieker,  11  Wheat.  280.    Parker  v.  Carter,  4 
Munf.  273.    Rogers  y.  Dare,  Wright,  136.     Crawford  ▼.  M'Kieeaek,  1  Por- 
ter, 433.)    This  privilege  is  not  confined  to  facts  disclosed  in  relation  to  snits 
actually  peudiug,  but  extends  to  all  cases  in  which  a  counsel  or  attorney  is 
applied  to  in  the  line  of  his  profession,  whether  such  facts  were  communicated 
with  an  injunction  of  secresy,  or  for  the  purpose  of  asking  advice,  or  other* 
wise.    (Parker  v.  Carter,  5  Munf.  273.)    In  New  Hampshire,  the  privilege  of 
plients  to  have  their  communications  to  counsel  kept  secret,  extends,  not  only 
to  communications  made  to  professional  men,  but  to  those  made  to  any  other 
person  employed  to  manage  a  cause  as  counsel.   {Bean  v.  Quimby.  5  N.  Hump 
94.    But  see  Parker  v.  Cartir,  4  Munf.  273.      See  Grab.  Prac.  3rd  ed    vol. 
1,  p.  212.)     See  a  full  consideration  of  this  question  and  numerous  authori- 
ties in  Messrs.  Cow.  &.  Hills'  notes,  p.  277,278,281,28*2,  283;  2  Stark. 
Ev.  ed.  1842,  p.  319,  et  »eq, ;  1  Greenl.  Ev.  ed.  1842,  p.  272,  el  aeq.  and  note. 
'*  This  protection,**  said  Lord  Ch.  Brougham,  **  is  not  qualified  by  any  refer- 
ence  to  proceedings  pending,  or  in  contemplation.    If,  touching  matters  that 
come  within  the  ordinary  scope  of  professional  employment,  they  receive  a 
commuoication  in  their  professional  capacity,  either  from  a  client,  or  on  his 
account  and  for  his  benefit,  in  the  transaction   of  his  business,  or,  which 
amounts  to  the  same  thinir,  if  they  commit  to  paper,  in  the  course  of  their 
employment  on  his  behalf,  matters  which  they  know  only  through  their  pro- 
fessional relation  to  the  client,  they  are  not  only  justified  in  withholding  such 
matters,  but  bound  to  withhold  them,  and  will  not  be  compelled  to  disclose  the 
information  or  produce  the  papers,  in   auy  court  of  law  or  equity,  either  as 
party  or  as  witness.    The  foundation  of  this  rule,**  he  adds,  **  is  not  on  ac- 
count of  any  particular  importance  which  the  law  attributes  to  the  business 
of  legal  professors,  or  any  particular  disposition  to  aflTard  them   protection. 
But  it  is  out  of  regard  to  the  interests  of  justice,  which  canuot  bo  upholden, 
and  to  the  administration  of  justice,  which  cannot  go  on  without  the  aid  of 
men  skilled  in  jurisprudence,  in  the  practice  of  the  courts,  and  in  those  mat- 
ters aflTecting  rights  and  obligations,  which  form  the  subject  of  all  judicial  pro- 
eeediogs."      (Oreenough  v.  Oaskell,  1  Mylne  and  Keen,  102,  103,  per  Lord 
Brougham,  Cb.) 
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he  voluntarily  offered  himself,  and  whether  voluntary  or  not^ 
was  traversable.  A  voluntary  offer  is  here  to  be  understood, 
and  the  meaning  of  the  allegation  is  certain  to  a  common 
intent,  which  is  well  enough  in  a  plea.  The  plaintiff  might 
have  traversed  the  fact ;  and  the  defendant  would  have  been 
bound,  on  the  trial,  to  have  shown  the  offer  to  have  been  vol- 
untary, for  that  is  the  gist  of  this  part  of  the  libel,  and  the  in- 
tendment of  the  plea.  This  allegation  in  the  plea  can  have 
on  other  reasonable  intendment.  It  is  the  language  of  the 
libel  itself,  which  is  admitted  to  mean  a  voluntary  offer,  and, 
according  to  the  just  observation  of  Lord  Ch.  J.  De  Grey, 
(Cowp.  687,)  a  man  cannot  defame  in  one  sanse,  and  defend 
himself  in  another. 

But  the  fact  which  the  plaintiff  offered  to  divulge,  does 
not  amount  to  a  justification  of  the  libel.  What  the  law 
understands  by  secrets  between  the  attorney  and  his  client, 
are  communications  made,  tts  instructions,  for  conducting 
the  cause,  and  not  any  extraneous  or  impertinent  communi- 
cations ;  (4 Term  Rep.  432,)  and  it  does  not  appear  that  the 
fact  in  question  had  any  pertinency  to  the  merits  of  the  cause 
in  which  the  plaintiff  was  employed.  Whether  Ingraham 
had  or  had  not  concealed  himself  to  avoid  the  process,  could 
not  be  any  matter  of  instruction  in  the  defence.  It  had  no 
relation  to  it,  and  was,  as  Lord  Kenyon  observes,  (4  Term 
Rep.  432,)  a  mere  gratis  dictumj  which  the  plaintiff  was 
under  no  obligation  to  keep  secret,  in  his  character  as  coun- 
sel. At  any  rate,  it  was  incumbent  on  the  defen- 
dant to  have  'stated,  that  the  fact  communicated  had  [*204] 
connection  with  the  instructions  for  a  defence,  and 
so  have  given  the  plaintiff  an  opportunity  to  traverse  that 
allegation.  The  plea,  therefore,  as  far  as  it  justifies  the  li- 
bel upon  the  plaintiff  as  a  counsellor,  is  bad. 

Another  part  of  the  libel  charges  the  plaintiff  with  hav- 
ing wilfully  and  knowingly  perverted  the  law,  while  acting 
as  commissioner  of  bankrupts,  for  illegal  and  oppressive  pur- 
poses. The  facts  stated  in  the  plea,  by  way  of  justification 
of  these  charges,  are,  that  the  plaintiff,  as  commissioner,  sep- 
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arately  examined  Napthali  Judah,  and  required  his  answers, 
without  giving  him  a  reasonable  time  to  make  correct  ones ; 
that  the  plaintiff,  without  assigning  any  reason,  refused  to 
certify  as  commissioner  in  the  cases  of  Napthali  Judah  and 
John  Blagfge ;  and  that  he  examined,  as  commissioner,  Ju- 
dah, Blagge  and  Ingraham,  touching  transactions  that  hap* 
pened  many  years  before  the  bankrupt  act  was  passed,  and 
because  they  could  not  answer,  refused  them  their  certifi- 
cates. My  opinion,  on  these  facts,  is,  that  neither  of  them 
amounts  in  law,  to  a  justification,  because  neither  of  them 
import,  with  certainty,  even  to  a  common  intent,  that  the 
plaintiff  wilfully  perverted  the  law,  for  illegal  and  oppres- 
sive purposes.  They  may  ail  be  true,  and  yet  consist  with 
rectitude  of  intention. 

The  examination  of  Judah,  in  the  absence  of  the  other 
commissioners,  may  have  been  legal,  for  what  appears  to  the 
contrary.  If  the  bankrupt  be  in  execution,  or  cannot  be 
brought  before  the  commissioners,  (which  might  have  been 
the  case  here,)  any  one  of  them  may  attend  and  take  his  dis- 
covery; (Laws  of  U.  S.  vol.  5,  p.  60,)  and  what  amounted 
to  reasonable  time  to  give  a  correct  answer,  was  matter  of 
opinion.  There  is  nothing  in  this  transaction,  that  by  a 
common  intent,  implies,  or  that  is  averred  to  mean,  deprav- 
ity of  heart,  and  in  that  consisted  the  essence  of  the  libel. 
The  same  remark  applies,  and  with  stronger  force, 
[♦205]  to  the  other  fact  *of  withholding  the  certificates. 
The  plea  does  not  meet  and  justify  the  charges.  It 
is  substantially  defective. 

There  are  other  charges  in  the  libel  which  the  plea  has 
not  attempted  to  answer  or  justify,  and  which  charges  were 
clearly  libellous,  because  they  threw  contumely  and  odium 
upon  the  plaintiff,  in  his  character  as  commissioner.  These 
charges  represented  him  as  a  misanthropist,  a  violent  par* 
tizan,  as  stripping  unfortunate  debtorsof  every  cent,  of  being 
gratified  in  their  distresses,  &c.  It  is  unnecessary,  at  present, 
to  examine  the  question,  whether  the  law  will  allow  of  a 
justification  of  such  charges,  which  do  not  fix  upon  the  party 
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any  indictable  offence.  It  is  sufficient  to  observe,  that  in  re- 
spect to  the  pleas  now  in  question,  no  justification  is  set  up  in 
answer  to  them,  and  as  the  plea  does  not,  therefore,  either  by 
denying  or  jnstifying,  meet  the  whole  matter  or  gravamen 
contained  in  the  count,  it  is  for  that  reason  also  bad.  (2 
Vent.  193.    Cro.  Jac.  27.    Cro.  Eliz,  434.) 

I  have  confined  myself  hitherto  to  the  first  plea,  but  the 
second  and  third  pleas  being  to  the  same  effect,  the  same  re- 
marks will  apply  to  them. '  The  fourth  plea  contains  only  a 
general  allegation  that  the  words  in  the  libel  were  true.  If 
those  charges  in  the  libel,  such  as  misanthropy,  &c.  to  which 
no  justification  is  set  up.  be  capable  of  being  justified,  (and 
on  which  point  we  give  no  opinion,)  this  general  allegation 
is  sufficient,  because  such  a  character  as  the  libel  bestows 
upon  the  plaintiff,  is  not  formed  by  one  specific  act,  but  by 
habitual  conduct.  However,  as  toother  parts  of  the  libel^ 
the  plea  is  too  general  and  vague.  It  ought  to  have  stated  the 
precise  facts  which  were  to  justify  the  charges,  so  that  the 
plaintiff  might  have  an  opportunity  of  denying  them. 

Upon  the  whole,  we  are  of  opinion,  that  all  the  pleas  are 
bad,  and  that  judgment  ought  to  be  for  the  plaintiff. 

Judgment  for  the  plaintiff.(a)(6) 

(a)  [Old  note.]    Id  Aa^ust,  1802,  a  jury  of  ioqairy  asiieMed  the  damajfea 
of  the  plaintiff  at  600  dollars. 

(b)  In  Dexter  V.  Spear,  (4  Mason,  115,)  a  libel  ii  defined  to  be  any  publica- 
tion, the  tendency  of  which  is  to  degrade  and  injure  another  person,  or  to 
bring  him  into  contempt,  hatred,  or  ridicule,  or  which  accuses  him  of  a  crime 
poniehable  by  law,  or  of  an  act  odious  and  disgraceful  in  society,  is  a  Ubel. 
In  Steele  v.  Southwick,  (9  Johnson,  214,)  a  libel  is  said  to  be  a  censorious  or 
ridiculing  writing,  picture,  or  sign,  made  with  a  mischievous  and  malicious 
intent,  towards  goTemment,  magistrates,  or  individuals.  In  Commonwealth 
V.  Clapp,  (4  Massachnsetts,  163,  168,)  it  is  called  a  mah'cious  publication 
expressed  either  in  printing  or  writing,  or  by  signs  and  pictures,  tend* 
ing  either  to  blacken  the  memory  of  one  dead,  or  the  reputation  of  one  who  is 
alive,  and  expose  him  to  public  hatred,  contempt  or  ridicule.  And  in  State 
V.  Farley,  (4  M'Cord,  317,)  a  libel  is  a  censorious  or  ridiculing  writing,  pic- 
ture, or  sign,  made  with  a  mischievous  and  malicious  intent.    And  in  the 

same  case  it  is  decided  that  nothing  but  that  which  is  criminal,  immoral,  or 
ridiculous,  can  be  libellous,  and  it  is  incumbent  on  the  preeecution  to  stamp 
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that  character  on  the  tranaaction.  Thus  a  publication  which  aasaili  the  in- 
tegrity or  capacity  of  a  judge,  is  actionable.  Robhint  ▼.  TVeadway,  (2  J.  J. 
Maiah.  540.)  And  on  a  publication,  ironically  charging  the  plaintiff  with  in- 
sanity, ia  libellous,  as  holding  op  I  be  plaintiff  in  a  ridiculous  point  of  light. 
(Southwick  V.  Stevent,  10  Johns.  443  )  And  it  is  libellous  to  publish  a  cor- 
rect account  of  judicial  proceedings,  if  accompanied  with  comments  and 
insinuations  tending  to  asperse  a  man's  character.  {Commonwealth  v.  Bland- 
ing,  3  Pick.  304.  {Thomao  v.  Cronoell,  7  Johns.  264.)  So  it  is  a  libel  to 
publish  in  writing  of  a  man,  that  he  has  put  in  circulation  a  false,  scandalons, 
and  scurrilous  report.  ( Colby  v.  Reynolds,  6  Verm.  489.)  And  where  a 
resolution  was  adopted  by  a  county  medical  society,  in  New  York,  and  enter- 
ed among  their  proceedings,  expelling  a  member,  on  ihe  ground  that  be  did 
not  possess  the  requisite  qualifications,  and  obtained  his  admission  by  false 
pretences,  it  was  held,  that  the  resolution  was  a  libel,  their  doings  In  such  a 
case  being  without  their  jurisdiction,  and  that  the  member  introducing  the 
resolution  was  liable  to  an  action.  {Fawcett  ▼.  Charlto,  13  Wend.  473.)  And 
a  publication,  stating  that  the  plaintiff  is  about  to  commence  a  suit  for  libely 
but  that  he  will  not  like  to  bring  it  to  trial  in  a  particular  county,  **  because 
he  is  known  there,"  is  libellous.  (Cooper  ▼.  Greeley,  1  Denio,  347.)  Such 
a  publication  amounts  to  a  charge  that  the  plaintiff  is  in  bad  repute  in  the 
county  referred  to,  and  for  that  reason  would  not  like  to  bring  the  suit  to 
trial  in  that  county,  {ib.) 

The  books  are  full  of  cases  upon  thb  subject,  confirmatory  of  tbe  principle 
of  Rigg9  ▼.  Dennuton;  White  ▼.  NiehoU^  3  Howard,  U.  S.  266.  Torrance 
T.  Hvrd,  Walker,  403  ;  Newbra^gh  ▼.  Cyrry,  Wright,  47  ;  Howard  t.  Thomp- 
son, 21  Wendell,  319  ;  Sehenek'v,  Sehenek,  Spencer,  208 ;  Woodhurn  r.  Mil-, 
ler,  Che?es,  194  ;  Hillhouse  v.  Dunning,  6  Connecticut,  391 ;  U.  &  Dig.  tit 
Libel,  I ;  id.  Suppl.  tit.  Libel,  I ;  Starkie  on  Slander,  Am.  ed.  1843,  vol.  1,  p. 
132.  4  PhiU.  E?.  Cowen  &.  Hills,  ed.  236,  et  seq.  2  Starkie  Ev.  ed.  1842, 617, 
et  seq,  3  Steph.  N.  P.  2221,  ef  seq.  2  Wheaton*s  Selwyn,  ed.  1848,  p.  1061, 
ei  seq.  2  Greenleafs  Et.  p.  330,  §  410,  «<  seq. 
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•WiLKiE  against  Roosevelt.  [*206] 

In  an  action  on  a  promiaBory  note,  the  defence  wai  utury,  and  the  jyidge,  at 
the  trial,  charged  the  jndge  that  the  note  was  ai#iir»oii«,  (tee  ante,  p.  66,) 
and  that  they  ought  to  find  for  the  defendant ;  but  the  jury  found  a  Terdict 
for  the  plaintiif ;  and  the  court  afterwards  let  aside  the  Terdict,  and  granted  a 
new  trial.  On  the  second  trial,  the  jury,  on  substantially  the  same  evi- 
dence, notwithstanding  the  opinion  of  the  court,  found  a  verdict  for  the 
plaintiff,  and  the  court  set  aside  the  Terdict,  as  against  law,  and  granted  a 
third  trial. 

When  a  Terdict  is  against  law,  a  new  trial  will  be  granted  without  costs. 

Although,  after  two  verdicts,  the  court  will  proceed  with  the  utmost  caution 
and  deliberation  in  granting  another  trial,  yet  when  the  Terdict  is  against  law, 
there  can  be  no  question  as  to  the  right  of  this  court  again  to  interfere. 
Per  Thompson,  J. 

If  a  promissory  note  is  given  for  a  uturioiu  contract,  it  is  absolutely  void, 
even  in  the  hands  of  an  innocent  person,  who  has  taken  it  in  the  fair  and 
regular  course  of  trade,  without  knowledge  of  the  usury. 

Usury  consists  in  extorting  or  taking  a  rate  of  iuterest  for  money,  beyond  what 
is  allowed  by  law.  It  is  not  necessary  that  money  sliould  be  actually  ad- 
vanced, in  order  to  constitute  the  offence  of  usury,  but  any  pretence  of 
contrivance  whatever,  to  gain  more  than  le^al  interest,  where  it  is  the 
intent  of  the  parties  to  contract  for  a  loan,  will  make  that  contract  usuri- 
ous.   Per  Tkompoon,  J. 

When  a  contract  is  usurious  in  its  inception,  no  subsequent  transactions  will 
cure  it ;  but  if  the  original  contract  is  not  usurious,  nothing  done  afterwards 
can  make  it  so.    Per  Thompson,  J. 

Proof  of  usury  generally  depends  on  circumsitances,  and  where  those  circum- 
stances are  so  strong  as  to  produce  abnolote  conviction  in  the  mind,  they 
are  cerUinly  entitled  to  as  much  weight  as  direct  and  positive  testimony , 
Per  Thompoon,  J. 

The  jury  should  be  the  triors  of  the  fdct,  and  the  court  j:id^ei  of  the  law 
Per  Thompoon,  J.  and  Radeliff,  J. 

On  a  second  trial  of  this  cause,  (see  ante,  p.  66.)  the  jury 
again  found  a  v^erdict  for  the  plaintiff,  and  a  motion  was  now 
made  to  set  aside  the  verdict,  and  for  a  new  trial,  on  a  case 
containing  substantially  the  same  facts  as  appeared  in  the 

former  case. 
The  only  difference  was,  that  Mark,  one  of  the  drawees, 

who  had  been  discharged  under  the  insolvent  act,  and  whose 
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interest  was  released,  was  admitted  as  a  witness;  but  this 
evidence  did  not  vary  from,  but  rather  corroborated,  that 
given  by  the  other  witnesses  at  the  former  trial. 

As  the  case  is  important,  m  respect  to  the  statute  against 
usury,  as  only  three  judges  were  on  the  bench  when  the 
first  motion  for  a  new  trial  was  argued,  and  as  a  difference 
of  opinion  existed  among  them,  it  may  be  useful,  particularly 
in  regard  to  the  power  exercised  by  the  court,  in  granting 
new  trials,  to  state  the  judgment  of  the  court,  after  the 
second  argument,  on  a  motion  for  a  third  trial  of  the  cause. 

The  motion  was  argued  by 

Jones  and  Hamilton,  for  the  defendant,  and 

Golden  and  Hoffman,  for  the  plaintiff. 

Thompson  J.  Two  questions,  arising  out  of  the  above 
case,  present  themselves  for  the  consideration  of  this  court. 

1.  Whether  this  note  was  given  for  a  usurious  consi* 
deration. 

2.  If  so,  whether  the  court  ought  again  to  interfere  and 
grant  a  new  trial. 

Usury  consists  in  extorting  or  taking  a  rate  of 
[•207]  interest  *for  money,  beyond  what  is  allowed  by  law. 
It  is  not  necessary  that  money  should  be  actually 
advanced,  in  order  to  constitute  the  offence  of  usury,  but  any 
pretence  or  contrivance  whatever,  to  gain  more  than  legal 
interest,  where  it  is  the  intent  of  the  parties  to  contract  for  a 
loan,  will  make  that  contract  usurious. 

It  is  admitted  that  the  parties  to  this  suit  are  innocent,  and 
that  Edward  Wilkie  paid  a  valuable  consideration  for  the 
note.  This,  however,  cannot  affect  the  present  question,  for 
if  this  note  was  given  upon  a  usurious  contract,  it  is  abso- 
lutely void^  even  in  the  hands  of  an  innocent  person,  who  may 
have  taken  it  in  a  fair  and  regular  course  of  trade,  without 
any  notice  of  the  usury.  If  the  contract  was  usurious  in  its 
inception,  no  subsequent  transactions  will  cure  it ;  but  if  the 
original  contract  was  not  usurious,  nothing  done  f^terwards 
could  make  it  so. 
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Taking  these  principles  as  settled,  bow  stood  the  fact  in 
this  cause,  as  applicable  to  them  ? 

From  the  facts^  as  stated  in  the  case,  there  can  be  no 
donbt,  but  the  note  in  question  is  the  same  note  which  Mark 
&  Co.  executed,  and  which  was  endorsed  by  James  I  Roose- 
Telt,  and  delivered  to  Charles  W.  Goodrich.    That  being  the 
case,  the  note  was  given  for  the  sum  of  1,366  dollars  and  66 
cents,  payable  in  90  days.     It  appears  evident,  also,  from 
the  testimony  of  Goodrich  and  Mark,  and  from  the  account, 
or  memorandum,  that  was  kept  of  their  money  concerns, 
that  Mark  ic  Co.  were  credited  only  for  the  sum  of  1,244 
dollars,  on  account  of  that  note.    There  can  be  no  doubt 
then,  that  the  interest  or  premium  allowed  in  this  transaction, 
was  122  dollars  and  66  cents,  which  is  a  rate  of  interest  far 
beyond  what  is  allowed  by  law.    These  facts  are  strongly 
fortified  by  the  circumstances  that  Mark  &,  Co.  were  much 
in  want  of  money,  and  that  about  the  time  when  application 
was  made  for  the  money,  and  the  note  given,  Good- 
rich told  Mark  the  rate  of  ^interest  would  be  higher    [*208] 
than  usual ;  and  more  than  two  per  cent,  per  month 
was  mentioned.     If,  therefore,  these  witnesses  are  to  be 
credited,  there  cannot  remain  a  doubt  but  that  this  was  a 
usurious  contract.    The  application  to  Goodrich  was  for  the 
purpose  of  loaning  some  money,  to  answer  present  exigen- 
cies, and  the  whole  transaction  shows  that  it  was  a  borrow- 
ing and  lending,  between  Mark  and  Goodrich,  and  that  the 
manner  in  which  the  business  was  conducted  was  for  the 
purpose  of  concealment,  and  to  evade  the  statute.    Proof  of 
usury  generally  depends  on  circumstances,  and  where  those 
circumstances  are  so  strong  as  to  produce  absolute  conviction 
in  the  mind,  they  are  certainly  entitled  to  as  much  weight  as 
direct  and  positive  testimony.  Although  I  consider  Mark  as  an 
incompetent  witness,  yet  his  testimony  must  be  taken  into 
consideration,  in  deciding  the  present  question ;  for  to  reject  it 
now  would  be  depriving  the  party  of  an  opportunity  of  prov- 
ing the  same  facts  by  other  witnesses,  if  in  his  power  to  do  it, 

I  come  now  to  the  second  point,  to  wit,  whether  this  court 
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ought  to  interfere  and  grant  a  new  trial.  The  granting  of 
new  trials  is  a  matter  of  sound  discietion  in  the  court,  under 
all  the  circumstances  of  the  case,  it  is  undoubtedly  for  the  fur- 
therance of  justice  that  the  powers  of  the  court,  and  the  pow- 
ers of  the  jury  should  be  confined  within  their  proper  limits. 
That  the  jury  should  be  the  triors  of  the  fact,  and  the  court 
judges  of  the  law(a.)     And  although,  after  two  verdicts,  the 

(a)  The  grtueral  principle  of  the  commoD  law  is  that  ad  questionem  faeti 
non  respondent  judiees  ad  questionem  legU  non  respondent  juratoree,  (8  Rep. 
308  ;  Bro.  Max.  43  ;  Co.  Litt  295,  b. ;  9  Rep.  13  ;  BUhop  of  Meath  ▼.  Mar- 
qmU  of  Winchester,  B.  N  .  C.  217 ;  BushneWs  Case,  Vaughan,  149.)     The 
object  in  Tiew  oq  the  trial  of  m  cause  is  to  find  oat,  by  due  examination,  the 
truth  of  the  point  in  issue  or  question  between  the  parties,  whereupon  jvidg* 
ment  may  be  pveo.    For  ex  facto  jus  oritur — the  law  arises  out  of  the  fact. 
If  the  fact  be  perverted  or  misrepresented,  the  law  which  arises  thence  will 
unavoidably  be  unjust  or  partial ;  and,  in  order  to  prevent  this,  it  is  necessary 
to  set  rij^ht  the  fact  and  establish  the  truth  contended  for,  by  appealinfr  to  some 
mode  of  probation  or  trial  which  the  law  of  the  country  has  ordained  for  a  crite- 
rion of  truth  and  falsehood.  (2  Inst.  49  ;  3  Bla.  Com.  329,  330  ;  Bro.  Max.  43.) 
As  the  question,  then,  between  the  parties  is  twofold,  so  is  the  trial  thereof ;.  for, 
either  it  is  queMtio  juris,  which  shall  be  tried  by  the  judges  upon  demurrer, 
special  verdict,  or  bill  of  exceptions,  or  it  is  qu^stio  facti,  the  truth  of  which 
shall  be  determined  by  the  jury.    {Abbott  of  Strata  Marcella*s  case,  9  Rep. 
13,  25 ;  Co.  Litt.  125,  a. ;  BusheWs  Case,  Vaugh.  R,   143,  144 ;  M*Curry 
V.  King,  3  Humphrey,  267  ;  M'Orath  v.  Lorton,  2  M'Cord,  26  ;  see  1  Nott 
&  M'Cord,  563  ;  fiason  v.  United  States,  1  Gallison,  53  ;  Hollister  v.  John- 
won,  4  Wendell,  634  ;  Hathorne  v.  Stinson,  I  Fairfield,  224.)     It  is  observa- 
ftble,  however,  that  questiones  juris  and  queistiones  facti,  are  often  so  curi- 
ously blended,  that  it  would  be  difficult,  nay  impossible,  to  separate  them  in 
the  ordinary  course  of  the  administration  of  justice,  and  therefore  both  must  be 
decided  by  the  jury,  subject  however  to  the  revisory  power  of  the  court  where 
the  law  has  been  violated.    (Bro.  Max.  44.) 

Thus  for  example,  in  an  action  for  indicting  maliciously  and  without  prob- 
able cause,  {Payson  v.  Caswell,  9  Shep.  212 ;  Dodge  v.  Brittain,  1  Meigs, 
84 ;  Hall  v.  Hawkins,  5  Humph.  357  ;  Wood  v.  Wier,  5  B.  Munroe,  544  ; 
Leidig  v.  Ratoson,  1  Scam.  272  ;  Kelton  v.  Bevins,  Cooke,  90  ;  Candler  v. 
Petit,  2  Hall,  315 ;  Murray  v.  Long,  1  Wend.  140 ;  Bell  v.  Ursury,  4  Litt. 
334;  Campbell  v.  Threlkeld,fi  Dana,  425;  Turner  v.  Walker,  3  Gill  and 
Johns.  377  ;  Pangburn  v.  Bull,  1  Wend.  345 ;  M'Cormick  v.  Sisson,  7  Cow. 
715;  Marshall  v.  Maddock,  Litt.  Sel.  Cas.  106;  O'DriscoU  v.  WBurney,  2 
N.  &  M.  54 ;  Morris  v.  Corson^  7  Cow,  281 ;  Thomas  v.  De  Graffenreid,  2 
N.  dt  M.  143  ,  Garrard  v.  Willett,  4  J.  J.  Marsh.  628;  Smith  v.  Shackle- 
ford,  1  N.  dc  M.  36 ;  Stone  v.  Stevens,  12  Conn.  219  ;  Young  v.  Gregorie^ 
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court  will  proceed  with  the  utmost  caution  and  deliberation  in 
granting  another  trial,  yet  when  the  verdict  is  against  law, 

3  Call,  446  ;  Blunt  ▼.  Little,  3  Maion,  102 ;  Marshall  v.  Bussard,  Gilmeri 
9  ;  Munnt  v.  Dupont,  2  Browne,  App»  42 ;  Lyon  ▼.  Fox,  ib.  67  ;)  the  ques- 
tion of  probable  cause  is  a  mixed  proposition  of  law  and  fact.    Whether  the 
circumstances,  alleged  to  show  it  probable  or  not  probable  are  tme  and  ex- 
isted, is  a  matter  of  fact    {Stone  v.  Crocker,  24  Pick.  81.    Hemmenway  t. 
Woods,  1  ib.  524.     Maraton  ▼.  Deyo,  2  Wend.  424.    Lipford  ▼.  JtCollum^ 
1  Hill,  S.  C.  82.    Munns  t.  Dupont,  3  Wash.  C.  C.  31.     Turner  v.  Walker, 
3  GUI  dL  Johns.  377.     TravU  ▼.  Smith,  1  Penn.  State  Rep.  234.    Leggett  v. 
BUmnt,  2  Tayl.  123.     See  Wells  t.  Parsons,  3  Harring.  505,  cited  infra.) 
Bat  whether,  supposing  them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.    {Johnstone  ▼.  Sutton,  (in  error,)  1  T.  R.  544,  545,  547. 
Blaeh/ord  ▼.  Dod,  2  B.  dc  Ad.  179.    Reynolds  v.  Kennedy,  1  Wils.  232. 
James  ▼.  Phelps,  1 1  A.  &  £.  483.    Hemmenway  ▼.  Woods,  1  Pick.  424. 
Nye  V.  Otis,  8  Mass.  122.     Crahtree  v.  Horton,  4  Munf.  59.    Lipford  r» 
WCollum,  1  Hill,  S.  C.  82.    Munro  r.  Dupont,  3  Wash.  C.  C.  31.     Turner 
T.  Walker,  3  Gill  Sl  Johns.  377.    Stone  ▼.  Crocker,  24  Pick.  81.     Trattis  t« 
Smith,  1  Penn.  State  Rep.  234.    Leggett  ▼.  Blount,  2  Tayl.  123.    See  Wells 
V.  Parsons,  3  Harring.  505.)    It  therefore  falls  within  the  legitimate  province 
of  the  jury  to  investigate  the  truth  of  the  facts  ofiered  in  evidence,  and  the 
justice  of  the  inferences  to  be  drawn  from  such  facts ;  whilst,  at  the  same 
time,  they  receive  the  law  from  the  judge,  that,  according  as  they  find  the 
facts  proved  or  not  proved,  and  the  inferences  warranted  or  not,  there  waa 
reasonable  and  probable  gronnd  for  the  prosecution,  or  the  reverse ;  and  this 
rule  holds,  however  complicated  and  numerous  the  facta  may  be.    {Panton 
V.  Williams,  2  Q.  B.  169,  194,  cited  argument ;  Peek  v.  Boyes,  7  Scott  N. 
R.  441  ;    Michell  v.  Williams,  11  M.  &  W.  205.     See  BushelVs  Case, 
Vaugh.  R.  147 ;  Weinberger  v.  Shelley,  6  Watts  &  Serg.  336 ;  Trairs  r. 
Smith,  1  Penn.  SUte  Rep.  234  ;  Plumner  v.  Oheen,  3  Hawks,  66 ;  Nash  v. 
Orr,  3  Brevard,  94 ;  Parts  v.  Waddell,  1  M'Mullan,  358 ;  Pomeroy  v.  Golly, 
Geo.  Dects.  Part  I,  26 ;  Dodge  v.  Brittain,  1  Meigs,  84.) 

It  was  stated  in  Foot  v.  WiswaU,  (14  Johnson,  304,)  that  all  questions 
compounded  of  law  and  fact,  as  for  instance,  the  question  of  negligence  in 
an  action  for  running  foul  of  a  sloop  must  be  submitted  to  the  jury,  unleas 
there  be  a  demurrer  to  the  evidence 

The  application  of  this  maxim  will  be  illustrated  by  a  few  cases  in  which 
it  has  been  considered.  Mr.  Broom  puts  one  which  strikingly  exhibits  the 
distinction.  There  are  two  requisites  to  the  validity  of  a  deed :  1st,  that  it  be 
sufficient  in  law,  on  which  the  court  shall  decide  ;  2dly,  that  certain  matters 
of  fact,  as  sealing  and  delivery,  be  duly  proved,  on  which  it  is  the  province 
of  the  jury  to  determine.  (Co.  Litt  255,  a ;  Altham's  Case,  8  Rep.  308 ; 
Dr.  Leyfieldi's  Case,  10  Rep.  92,  cited  Jsnkin  v.  Peace,  6  M.  dc  W.  728.) 

The  construction  of  all  written  instruments  belongs  to  the  court  aIone« 
{Harris  v.  Doe,  4  Blackfordi  369,)  whose  duty  it  is  to  construe  ftU  such  in- 
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there  can  be  no  question  as  to  the  right  of  this  court  again  to  in« 
terfere.  and  I  think  there  can  be  but  little  doubt  as  to  the  duty  of 

etramentfl  as  looii  ae  Uie  true  oieaning  of  the  words  in  which  Uiey  are  coached,  I 

and  the  sttrrooDdins^  circumstances,  if  any,  haye  been  ascertained  as  facts 
by  the  jury  ;  {WeUh  ▼.  Dmwar,  3  Binn.  337.  DemtoUk  ▼.  WerU,  7  S.  and  R. 
372.  Moth  ▼.  MaUr,  15  S.  and  R.  100.  Vincent  ▼.  Huff,  8  S.  and  R.  381. 
Moore  t.  Miller,  4  S.  and  R.  279.  Fowle  v.  Bigelow,  10  Mass.  384.  Adams 
▼.  Belt,  1  Watts,  425.  Poage  ▼.  Bell,  3  Rand.  586.  Levy  v.  Oadehy,  3 
Cranch,  180  ;)  though  it  has  been  held,  that  if  an  instrument  be  not  iDtelligible 
without  reference  to  extraneous  facts,  the  jury  may  be  permitted  to  judge  of 
the  whole.  {Watoon  v.  Blaine,  12  S.  and  R.  131.  5.  P.  Harper  r.  Kean, 
11  S.  and  R.  280.  Overton  ▼.  Traeey,  14  S.  and  R.  311.  Evane  ▼.  Negley, 
13  S.  and  R.  219.  Etting  y.  Bank  of  United  Statee,  12  Wheat.  59.  3 
Murph.  551,  556.  7  S.  and  R.  147.)  And  it  is  the  duty  of  the  jury  to  take 
the  construction  from  the  court  either  absolutely,  if  there  be  no  words  to 
be  construed,  as  words  of  art  or  phrases  used  in  commerce,  and  no  sur* 
rounding  circumstances  to  be  ascertained,  or  conditionally,  when  such  words 
or  circumstances  are  necessarily  referred  to  them.  Unless  this  were  so,  thens 
would  be  no  certainty  in  the  law ;  for  a  misconstruction  by  the  court  is  the 
proper  subject,  by  means  of  a  bill  of  exceptions,  of  redress  in  a  court  of  error, 
but  a  misconstruction  by  the  jury  cannot  be  set  right  at  all  effectually.  (Per 
Parke,  B.,  delivering  the  judgment  of  the  court,  NeiUon  ▼.  Harford,  8  M. 
and  W.  823.  Per  Erskioe,  J.,  Shore  ▼.  Wiloon,  5  Soott,  N.  R.  988.)  Upon 
this  principle,  it  may  here  be  remarked,  that  the  construction  of  foreign  laws, 
written  and  unwritten,  belongs  exclusively  to  the  court  {Sidioell  ▼.  Evans, 
1  Penn.  388.)  And  generally  it  may  be  said  that  the  legal  effect  of  written 
evidence  is  to  be  determined  by  the  court  {MCoy  ▼.  Lightner,  2  Watts, 
347.)  For  instance,  the  construction  of  a  doubtful  document  given  in  evi* 
deuce  to  defeat  the  Statute  of  Limitations  is  for  the  court,  and  not  for  the 
jury  ;  if  it  be  explained  by  extrinsic  facts,  from  which  the  intention  of  the 
parties  may  be  collected,  they  are  for  the  consideration  of  the  jury,  {Morrell  v. 
Frith,  3  M.  and  W.  402 ;  Doe  d.  Curxon  v.  Edmonde,  6  M.  and  W.  295,)  for  aa 
we  have  just  seen  where  the  determination  of  extrinsic  facts  is  required  to  ren- 
der an  instrument  intelligible,  the  jury  may  be  permitted  to  judge  of  the  whole. 
(WatMon  V.  Blaine,  12  S.  and  R.  131.  iS  P.  Harper  v.  Kean,  U  S.  and  R. 
280.  Overton  v.  Traeey,  14  S.  and  R.  31 1.  Evane  v.  Negley,  13  S.  and  R. 
219.  Etting  V.  Banil;  of  UniUd  StaUe,  12  Wheat  59.  3  Murph.  551,  556. 
7  S.  and  R.  147.)  The  common  course,  however,  is  for  the  court  to  direct 
the  effect  of  the  extrinsic  evidence,  and  put  the  case  to  the  jury  upon  what 
shall  be  the  construction,  if  certain  facts  are  proved.  {Foiole  v.  BigeUno,  10 
Mass.  384 )  But  the  date  of  an  instrument  is  to  be  determined  by  inspec- 
tion, and  the  decision  of  a  court  determining  it  will  not  be  revised,  especially 
when  only  a/oc  eimUe,  fk  preserved  by  the  bill  of  exceptions.  {Butterywrtk 
V.  Rateliff,  7  Mis.  550.) 
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the  court  to  exercise  that  right.(6)    I  do  not  consider  this  as 
one  of  those  cases  where  the  rigorous  execution  of  extreme 

On  the  above  maxim,  moreover,  is  founded  the  principle  of  the  taw  of  evL 
d«nee — that,  whether  there  is  any  evidence  is  a  question  for  the  judge,  but 
whether  the  evidence  is  sufficient  is  a  question  for  the  jury.  (Per  Buller,  J., 
Ctarpent€r*9  Company  v.  Hayward,  Dougi.  375  ;  1  Ph.  Ev.  9th  ed.  38.)  And 
the  court  cannot  give  an  unqaalified  charge  to  the  jury,  that  the  evidence  is 
insufficient  to  support  the  action,  except  in  cases  where  it  would  be  bound 
to  set  aside  the  verdict  if  found  for  the  plaintiff.  (Governor  v.  Shelby, 
9  Blackf.  2f).  See  also  Hurt  v.  Miller,  3  Manh.  337.  Keel  v.  HerherU  1 
Wash.  203.)  But  as  it  is  the  province  of  the  court  to  determine  whether  the 
evidence  conduces  to  prove  the  issue ;  and  if  the  plaintiff  wholly  fails  to  make 
out  his  case,  the  court  may  instruct  the  jury  to  find  for  the  defendant  (Perry 
V.  Clarke,  5  How.  Miss.  495.)  And  the  court  may  in  all  cases  inform  a  jury 
that  there  is  no  evidence,  or  no  evidence  sufficient  in  point  of  law,  to  estab* 
lish  a  fact  sought  to  be  proved.  {Farmert  Bank  v.  Duvall,  7  Gill  and  Johns. 
78.) 

Again,  what  is  reasonable  time,  reasonable  notice,  &.c.,  is  to  be  decided  by 


(6)  1  Burrill's  Prac.  2d.  ed.  470  471,  DavU  v.  Hale,  Geo.  Decis.  Part  II. 
82.  Row  V.  Roao,  5  B.  Munroe,  20.  Cuming  v.  Frier,  Dudley,  Geo.  182. 
Mum  V.  Perkin$,  1  Smedes  &.  Marsh.  412.  But  see  Stampo  v.  Baeh,  7  How. 
Miss  255,  and  The  Commiononere  v.  Jameo,  C.  &  N.  556.  If  the  jury  at 
the  second  trial  find  for  the  party  against  whom  the  former  verdict  was  ffiven 
the  court,  if  the  case  be  doubtful  or  the  second  verdict  do  not  accord  with  the 
justice  of  the  case,  may  be  induced,  under  circumstances,  to  grant  a  third 
trial.  It  is  entirely  in  the  discretion  of  the  court,  however,  to  do  so  or  not ; 
for  the  losing  party,  in  such  a  case,  is  not  entitled  to  it  by  any  rule  or  prac* 
tice  of  the  court :  and  it  has  accordingly  been  refused,  where  the  second  ver- 
dict was  satisfactory.  (2  W.  Bl.  963.)  It  is  also  in  the  discretion  of  the  court, 
to  grant  a  third  trial,  after  two  concuring  verdicts.  (4  Burr.  2108.).  But  this 
is  seldom  done :  and  the  court  have  refused  to  grant  it  after  a  new  trial  for  ex- 
cessive damages,  and  the  same  damages  given  by  the  second  verdict ;  (2  Salk. 
649  ;  2  Str.  692  ;)  and  the  same  where  the  two  concurring  verdicts  were  for 
the  defendant,  even  although  the  judge  before  whom  the  aeoond  trial  was 
bad,  expressed  himself  dissatisfied  with  the  verdict ;  (3  Taunt  232  ;)  and  even 
where  the  court  themselves  cousidered  the  verdict  as  against  the  weight  of 
evidence.  (7  Wendell,  275.)  But  where  in  such  a  case  the  action  was  brought 
for  a  matter  savoring  of  the  reality,  and  the  plaintiff  would  have  been  con*' 
eluded  by  the  verdict,  the  court,  under  circumstances,  set  aside  the  last  ver^ 
diet,  and  ordered  a  nonsuit  to  be  entered  leaving  the  plaintiff  to  contest  the 
matter  a  third  time,  if  he  would.  (2D.  &  R.  198 ;  'see  Graham  on  New 
Trials,  541—556.) 
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legal  justice  is  hardly  reconcilable  to  conscience,  and  that  on 
that  ground  the  court    ought  not  again  to  grant  a  new 

the  ooort  wbea  the  facta  are  aacertainedi  {Greere  ▼.  Dinghy,  U  Sheplej, 
131.  See  as  to  coBstruotive  notice,  OonxaUn  t.  Hoover,  6  Serg.  and  Rawle« 
118.  See  alio  3  Pickenag,  149.  1  U.  S.  Dig  lU.  Bill  ef  Exchange,  pi.  132.) 
tboagh  all  questiona  of  reaaoaablenesa — reasonable  canse,  reasonable  time, 
and  the  like— are,  strictly  speaking,  matters  of  fact,  even  where  it  falls 
within  the  province  of  the  jadge  or  the  court  to  decide  them.  (See  per  Lord 
Abtnger,  C.  B.,  Startup  ▼.  Maedonald,  7  Scott,  N.  R.  280  ;  Co.  Litt  5H,  b ; 
see  Burton  t.  Griffiths,  1 1  M.  and  W.  817.)  But  where  the  fact  is  in  dis- 
pute it  is  to  be  decided  by  the  jury,  under  the  instruction  of  the  court  as  to 
the  law.  (Id.)  And  where  a  question  arises  as  to  the  admissibiiity  of  evi- 
dence, the  facts  upon  which  its  admissibility  depends  are  to  be  determined  by 
the  judge,  and  not  by  the  jury,  because  if  the  opposite  coune  were  adopted,  it 
would  be  equivalent  to  leaving  it  to  the  jury  to  say  whether  a  particular  thing 
were  evidence,  or  not.  (Per  Alderson,  B.,  BartUt  v.  Smith,  1 1  M.  and  W.  486. 
See  1  Phil.  Ev.  9lh  ed.  2.)  These  eases  are  however  to  be  regarded  as  ex- 
eeptiona  to  the  general  rulot  many  of  which  are  said  to  exist.  (Judgment  in 
Wat$on  V  Qtttiler,  11  Meeson  and  Welsby,  707.) 

But  while  in  trials  at  law,  it  is  iuvariabiy  true  that  decisions  on  the  weight 
of  evidence  belong  exclusively  to  the  jury,  it  is  equally  true  that,  wheuever 
instructions  upon  evidence  are  asked  from  the  ooart  to  the  jury,  it  is  the  right 
and  duty  of  the  former  to  judge  of  the  relevancy,  and,  by  necessary  impiica* 
tiou,  to  some  extent  upon  the  certainty  and  definiteuess  of  the  evidence  pro* 
posed.  (Roach  Y,  Hulingt,  16  Pet.  3t9.)  If,  therefore,  in  the  opinion  of  th« 
court,  the  plaintift^s  evidence,  though  all  of  it  be  true,  does  not  tend  to  prove 
such  facts  as  will,  iu  law,  entitle  him  to  recover,  it  is  their  duty  so  to  iustruct 
the  jury,  and  if,  after  such  instruction',  a  verdict  is  found  for  the  plaintiff, 
it  is  theij  duty  to  set  it  aside.  (MaUon  v.  Fry,  1  Watts,  433.  See  also 
Townaand  v.  The  State,  2  Blackford,  151  ;  Bogle  r.  SuUwant,  7  Call,  561 ; 
StouJUe  V.  Latohan,  2  WaUs,  167 ;  Clayton  v.  Anthony,  6  Randolph,  285;) 
And  it  is  error  to  allow  a  jury  to  pass  on  a  point  on  which  there  is  no  evi- 
dence. {Switzland  v.  Holgate,  8  WatU,  386.)  But  the  prerogative  of  thv 
court  to  withdraw  from  the  jury  the  consideration  of  facts,  is  not  exercised 
except  in  cases  where  the  evidence  is  so  indefinite  and  uncertain  that  noibingt 
but  wild  conjecture,  &c.  could  induce  the  jury  to  find  the  verdict  that  is  sought ; 
or  where  the  evidence  is  all  on  one  side,  and  not  controverted.  {Ferguton  v. 
Tucker,  2  Har.  dt  Gill.  182.  Babb  v.  Clemeon,  12  S.  &  R  328.  Mercer 
V.  Walmeley,  5  Har.  &.  J.  27.  PerUy  v.  Little,  3  Greenh  97.)  The  court 
cannot  give  an  unqualified  charge  to  the  jury,  that  the  evidence  is  iDsuflicient 
to  support  the  action,  except  in  cases  where  it  would  be  bound  to  set  as^de  the 
verdiot  if  fouud  for  the  plaintiff  (Oovernor  v.  Shelby,  2  Blackf.  26.  See, 
alM  Hurt  V.  Aftiier,  3  Marshy  337.  Keel  v.  Herbert,  1  Wash,  203.)  The 
court  may  instruct  s  jury  to  find  for  a  plaintifiT  if  the  evidence  is  beliovedi 
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trial.  If  the  statute  against  *u8ury  is  an  uncon-  [209] 
scientious  defence,  or  the  law  impolitic,  it  is  the 

where  there  is  no  conflict  of  evidence,  and  it  directly  proves  the  fact  in  iaiae 
or  where  that  fact  is  necessary  and  invariable  inferenoe  of  law  from  what  is 
proved,  though  if  there  be  any  conflict  in  the  evidence,  or  if  it  only  shows  facts 
from  which  the  main  fact  is  to  be  presumed  or  inferred  by  the  jury,  the  case 
should  be  left  to  the  jury,  under  proper  legal  instructions.  (Lindtay  v.  Lind- 
«05f,  11  Verm.  621.)  But  it  is  no  invasion  of  the  privilege  of  the  jury  for  the  court 
to  present  to  them  their  views  of  the  nature,  bearing,  tendency  and  weight, 
of  the  evidence.  United  States  v.  Fourteen  paekaget,  Gilpin,  235.  And  it 
is  the  right  of  the  parties  to  demand,  and  the  duty  of  the  court  to  give,  in- 
structions to  the  jury,  within  proper  limits,  though  if  a  party  ask  for  instruc- 
ttous  OB  points  of  fact  as  well  as  law,  the  court  is  not  bound  to  separate  the 
fact  from  the  law,  but  may  refuse  the  instruction  altogether.  {Brooke  v. 
Young,  3  Rand.  106.) 

It  li  the  province  of  the  court,  when  the  facts  are  undisputed,  to  decide 
what  acts  or  declarations  amount  to  a  new  promise  which  will  take  a  case 
out  of  the  operation  of  the  statute  of  limitations.  (Miller  v.  Laneaoter,  4 
Greenl.  159.  Fiske  v.  Needham,  11  Mass.  456.  Bangs  v.  Hall,  2  Pick  368. 
Clarke  v.  Duteher,  9  Cow.  679.  See  Fisher  v.  Duncan,  1  H.  &  M.  563, 
also  13  Sergeant  &  Rawie,  124.  Coutra.  3  New  Hampshire,  467,)  and 
finally  upon  this  branch  of  the  subject  it  may  be  observed,  that  it  is  the  right 
and  duty  of  the  judge  to  comment  on  all  the  evidence  of  a  case  to  the  jury, 
and,  in  cases  of  complicated  facts,  to  giye  to  the  jury  the  aid  of  his  ezperi* 
«nce,  discrimination,  and  judgment  upon  the  evidence,  as  well  as  the  law, 
so  as  he  finally  leaves  the  ultimate  deciaion  of  ail  the  facts  to  their  judgment, 
{Doelin  v.  Killcrease,  2  M'MuIlan,  425.  See  The  State  v.  Bennett,  3  Bre- 
vard, 5L4  ;  and  see  Nason  v.  The  United  States,  I  Gallison,  53  ) 

The  diatiDCtion  between  the  powers  of  the  court  and  the  jury  under  this 
maxim,  are  already  sufficiently  apparent,  but  a  few  other  cases  are  added  by 
way  of  further  iliuatration.  The  jurors  are  triers  of  the  facts,  not  from  personal 
knowledge,  but  upon  the  testimony  of  others  who  have  personal  knowledge 
of  the  facts.  (Clarke  v.  Hobinsonj  5  B.Muane,  55)  And  afler  the  court 
have  aided  the  jury  by  full  and  precise  instructions  as  to  the  principles  of  law 
applicable  to  the  case,  the  burden  of  proof,  the  presumptions  to  be  drawn  from 
particular  facts  and  circura:itattees,  and  the  nature  and  application  of  the 
rules  of  evidence,  and  the  question  is  one  of  fact,  about  which  diflereut  mtnds 
may  honeally  differ,  it  is  the  province  of  the  jury  ultimately  and  definitively 
to  decide  it.  {Coffin  v.  Phmnix  Ins  Co.  15  Pick.  291.  See  also  Hickman  v. 
Bird,  1  Missouri,  495)  Thus  questions  of  intention,  as  for  example,  whether 
in  trover,  the  property  in  question  was  purchased  by  the  plaintiff  for  the  de- 
fendant;  {Bumhamy.  Toothaker,  1  Appleton,  371,)  whether  the  plaintifiT 
gave  credit  originally  to  the  defendant  or  a  third  person,  {Locke  v.  Brown,  3 
8hep.  108,)  whether  the  defendant  purchased  on  his  own  account  or  as  a  public 
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province  of  the  legislature  to  repeal  it.  But  as  long  as  it  re- 
mains in  force,  it  is  the  indispensable  duty  of  a  court  and 
jury  to  carry  it  into  effect.  And  from  an  attentive  examina- 
tion of  all  the  circumstances  of  this  case,  I  cannot  discover 
any  plausible  grounds  the  jury  could  have  taken  in  giving 
their  verdict,  consistent  with  the  law  arising  from  the  facts. 
Considering,  therefore,  the  verdict  as  both  against  law  and 
evidence,  I  am  opinion  that  a  new  trial  ought  to  be  granted. 
Radcliff,  J.  This  is  an  application  to  set  aside  a  sec- 
ond verdict  obtained  by  the  plaintiff,  on  a  note  alleged  to  be 
usurious.  The  facts  stated  in  the  present  case  are  substan- 
tially the  same  as  appeared  on  the  first  trial,  and  on  which  a 

■gent,  {Stnoart  v.  JoAfuon,  Cox  27,)  or  rotde  a  certain  admission  in  reference 
to  certain  notes,  {Chamberlain  v.Smithf'l  Missouri,  482)  wkat  teas  embraced 
in  a  former  tuitt  {Stewart  y.  O  Neale,  Riley  266)  questions  of  insanity,  (TVars 
T.  Ware,  8  Greenleaf,  42  ;)  of  the  weight  of  evidence,  {Allen  v.  Smith,  3 
Scammon,  97 ;  Ford  ▼.  Meaehre,  Riley,  250  ;)  of  the  delivery  of  deede,  of 
mtnerohip,  of  payment,  {Shewell  v.  Meredith,  3  Penns.  13  :  Childereton  ▼. 
Cammion,  9  Sergeant  &.  Rawle,  68  ;)  and  other  questions  of  fact,  are  the 
proper  proTinces  of  the  jury,  except  as  before  mentioned.     Whether  a  re- 
newed patent,  after  a  surrender  of  a  defective  one,  is  substantially  for  a  dif- 
ferent invention,  ia  a  question  to  the  jury,  and  not  for  the  court.     {Stimpeon 
T.  Weot  Chester  Rail  Road  Co.  4  How.  U.  S.  380.)     And  also  the  question 
whether  two  machines  differ  in  principle,  {Smith  v.  Pearce,  2  McLean,  176.) 
In  some  states  it  has  been  held  that  in  criminal  cases  the  jury  are  the 
judges  of  the  law  as  well  as  of  the  fact.    {The  State  v.  Snoto,  6  Shep.  346. 
The  State  v.  Jones,  5  Ala.  666.    Armstrong  v.  The  State,  4  Blackf.  247. 
Warren  ▼.  The  State,  4  Blackf.  150.)     Bat,  in  Ohio,  the  right  of  the  jury  to 
judge  of  the  law  in  a  criminal  case  is  to  be  exercised  under  the  direction  of 
the  court.    {Montgomery  v.  The  State,  11  Ohio,  424)    The  doctrine  on  the 
whole  subject  cannot  be  better  summed  up,  than  by  saying,  in  the  language  of 
Totonsend  v.  State,  (2  Blackford,  151.)     The  jury  are  the  judges  of  the  facts, 
both  in  civil  and  criminal  cases  ;  but  they  are  not,  in  either,  the  judges  of 
the  law.    They  are  bound  to  find  the  law  as  it  is  propounded  to  them  by  the 
court.    They  may  find  a  general  verdict,  including  both  the  law  and  the 
facts  ;  but  if,  in  such  verdict,  they  fiud  the  law  contrary  to  the  instructions 
of  the  court,  they  thereby  violate  their  oath.     (See  a  large  collection  of  au* 
thorities  in  that  valuable  work.  United  States  Digest  and  Supplement,  tit 
Conrt,  II.  III. ;  Jurors,  VI II.  VI. ;  Bro.  Max.  43,  et  seq. ;  to  both  of  which 
works  the  editor  acknowledges  the  fullest  obligations.    For  the  power  of 
juries  in  cases  of  libel,  see  infra,  p.  411,  n.  a  ) 
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new  trial  was  awarded.  The  witnesses  are  the  same,  except 
that  Jacob  Mark  was  examiued  on  the  second  trial,  instead 
of  his  clerk ;  and  if  there  be  any  di&erence  in  the  effect  of 
their  testimony,  it  is  that  Mark  supports  the  other  proof  to- 
establish  the  usury  more  fully  than  his  clerk.  On  this,  as 
on  the  former  occasion,  there  is  no  doubt,  on  the  evidence,  as 
to  the  fact  of  usury.  The  proof  is  direct  and  complete,  and 
if  the  principles  heretofore  adopted  by  the  court  in  this  cause, 
and  in  the  case  of  Jones  v.  Hake^  (2  Johns.  Cases,  60,)  be 
correct,  there  is  no  doubt  of  the  fact  of  usury.  There  exists 
no  contrariety  of  evidence  on  which  the  mind  can  balance* 
The  charge  of  the  judge,  at  the  last  trial,  as  applied  to  the 
evidence,  was  also  explicit  in  favor  of  the  defendant,  aAd  I 
therefore,  think  it  unnecessary  to  express  an  opinion  as  to 
the  other  points  suggested  in  it. 

The  only  question  is,  whether  in  a  case  of  usury,  after  two 
verdicts,  where  no  opposite  testimony  appears,  the  verdict  of 
the  jury  ought  to  prevail  against  the  law  and  evidence.  I 
consider  it  as  a  verdict  against  law  as  well  as  evi* 
dence,for  where  the  facts  are  fully  and  *satisfactori-  [*210] 
ly  proved,  and  no  controversy  exists  respecting  them, 
the  decision  upon  them  must  be  a  decision  of  law  as  much 
as  upon  a  special  verdict. 

In  setting  aside  the  former  verdict,  and  in  the  case  of  Jones 
V.  Hake,  we  have  already  determined  that  the  nature  of  this 
defence  is  not  a  reason  for  submitting  implicitly  tothe  verdict 
of  a  jury.    Without  expressing  an  opinion  as  to  the  expedi- 
ency of  the  act  in  question,  or  as  to  the  morality  of  the  trans- 
action, or  of  this  defence,  we  have  considered  ourselves  con- 
trolled by  the  statute,  and  not  at  liberty  to  say  this  is  one  of 
those  cases  of  hardship  and  unconscientious   defence,  in 
which  if  a  party  has  succeeded  in  obtaining  the  verdict  of  a 
jury,  we  will  not  interfere  to  disturb  ii.      The  legislature 
have  considered  the  practice  of  usury  as  an  evil ;   they  have 
declared  it  unlawful  and  corrupt,  and  have  anxiously  pro- 
vided every  guard  in  their  power  against  it.      After  this  ex- 
pression of  their  sense,  I  cannot  think  myself  authorized  to 
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view  it  in  a  different  light,  or  to  permit  a  statute  intended  by 
them  as  an  important  regulation  of  public  policy,  to  be  eva- 
ded or  controlled,  on  the  idea  that  its  provisions  are  unjust 
or  unconscientious.  1  therefore  consider  this  defence  as  stan- 
ding on  the  same  with  any  other  arising  on  a  question  of 
property,  and  subject  to  the  same  rules ;  and  I  can  see  no 
cause  for  the  apprehension,  that  to  award  another  trial,  un- 
der the  circumstances  of  this  case,  would  in  any  degree  in* 
terfere  with  the  privilege  of  trial  by  jury.  I  am  inclined  to 
respect  that  privilege  as  highly  as  any  of  its  advocates,  bnl 
Co  preserve  that  mode  of  trial  in  its  purity,  and  to  maintain 
the  confidence  which  it  oug^ht  to  possess,  it  is  necessary  to 
direct  it  to  its  proper  objects,  and  to  restrain  the  license  of 
juries,  when  they  step  out  of  their  province,  and  undertake 
to  decide  the  law,  in  opposition  to  the  opinion  of  the  court 
and  to  a  positive  statute.     If  this  were  not  ths  case,  judges, 

instead  of  being  judges  of  law,  would  become  mere 
[•211]    chairmen  of  forms,  or 'at  best  advisers  of  juries,  and 

the  latter  would  finally  determine  the  law  on  every 
subject.  The  fluctuations  and  evils  attending  such  a  system 
would  be  incalculable ;  and  could  not  be  tolerated  in  any 
country.  It  is  sufficient  to  say  that  such  is  not  our  system. 
Asa  court,  we  are  bound  to  administer  justice,  according  to 
law,  and  when  we  see  the  law  manifestly  evaded,  it  is  our 
duty  to  correct  the  evil.  In  the  present  case,  there  is  no 
doubt  of  the  facts,  (n  contemplation  of  law,  they  present  a 
case  of  usury.  Being  clearly  of  this  opinion,  for  the  reasons 
given  on  setting  aside  the  former  verdict,  I  think  this  ver- 
dict ought  not  to  prevail  any  more  than  the  first. 

On  the  trial,  nn  objection  was  made  to  the  incompetency 
of  Mark,  one  of  the  witnesses,  and  who  was  one  of  the  ma- 
kers of  the  note,  on  the  ground  that  he  could  not  be  admit* 
ted  to  impeach  its  validity  in  the  hands  of  any  other  person. 
This  objection  has  been  considered  as  valid  in  the  case  of 
Winton  v.  Saidlerf{c)  (ante,  p.  185,)  decided  in  the  present 

(e)  The  case  or  Winton  ?.  Saidler  has  booQ  ovorruledi  aod  the  priaeipl* 
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term,  and  the  witness  must,  therefore,  now  be  considered  as 

incompetent.    But  what  he  has  said  does  not,  in  any  degree, 

vary  the  merits  of  this  cause.      The  testimony  of  Goodrich 

is  fall  and  complete  on  the  subject,  and  he  is  not  opposed  by 

aoy  other  evidence.    I  am,  therefore,  of  opinion,  there  ought 

to  be  another  trial. 
Kent,  J.    This  is  the  second  application  for  a  new  trial 

in  this  cause.  A  verdict  was  formerly  obtained  for  the  plain* 
tiff  on  testimony  to  the  same  effect  as  that  contained  in  the 
present  case*  and  a  new  trial  was  awarded,  at  the  last 
January  term,  because  the  verdict  was  clearly  against  evi- 
dence. I  was  of  opinion  in  that  case,  that  Goodrich  was  to 
be  considered  the  lender  of  the  money,  and  that  the  evidence 
of  usury,  between  him  and  the  drawer  of  the  note,  was  de- 
cisive  and  unequivocal. 

The  testimony  in  the  present  instance  is  certainly  as 
strong  as  it  was  on  the  former  occasion,  and  the 
question  *now  is,  whether  there  be  any  reasonable    [*212] 
evidence  at  all  in  support  of  the  verdict ;  or  whether 
we  are  to  consider  the  verdict  as  the  result  of  the  prejudice 
of  the  jury  against  the  defence,  and  of  their  determination 
to  resist  it. 

I  admit  that  if  Goodrich,  when  he  passed  the  note  to 

Peck|  acted  merely  as  agent  of  the  drawers,  and  passed  the 

note  as  belonging  to  them,  and  not  as  his  own  property, 

there  was  no  usury  in  the  case ;  because  it  is  stated  that 

Peck  settled  with  him  for  the  amount  of  the  note.    But  I  do 

not  conceive  any  reasonable  color  for  such  a  construction. 

Goodrich  states  that  he  received  the  note  to  be  discounted, 

and  that  the  proceeds  were  to  be  applied  in  payment  of 

money  lent  by  him  to  the  drawers.    Goodrich,  therefore, 

received  the  note  for  his  own  use  and  benefit,  and  he  passed 

it  to  Peck  as  his  own  property.    The  amount  of  it  was 

settled  between  them.    There  is  no  intimation,  no  conduct^ 

from  which  to  infer  that  he  acted  as  agent.    In  the  account 

of  Jcrdaine  ▼.  Lashhrooke,  (7  T.  R.  599,)  has  been  followed  in  the  later  eases 
in  New  York.    (See  tvpra,  p.  197,  n.  (6)  to  Winton  ▼.  Saidltr, 
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rendered  by  him  to  the  drawers,  the  note  is  charged  by  him 
to  themi  aud  they  are  credited  with  the  proceeds  of  it.  In 
fact,  Goodrich  charged  them  with  an  interest,  at  the  rate  of 
about  3  1-2  per  cent,  per  month.  The  clear  truth  of  the 
case  is,  that  Goodrich  took  the  note,  as  he  states,  in  payment 
of  money  lent,  and  was  to  charge  them  with  such  an  interest 
for  the  money  advanced,  by  way  of  discount  on  the  note,  as 
his  conscience  should  allow  him  to  take,  provided,  however, 
that  it  was  not  to  exceed  such  a  rate  of  interest,  for  he  says 
he  was  limited  in  the  allowance  of  discount.  I  cannot 
avoid  seeing  and  believing  that  this  was  a  usurious  transac- 
tion between  Goodrich,  as  the  lender^  and  Mark  &  Co.  as 
borroweTs  of  the  money.  The  defendant  who  endorsed  the 
note  only  lent  his  name  by  way  of  accommodation.  The 
negotiation  was,  directly  and  wholly,  between  Goodrich  and 
the  drawers.  If  a  case  of  such  palpable  usury  as 
[*213]  this  is  not  within  *the  act,  or  if  a  jury  will  not  listen 
to  a  plea  of  usury  supported  like  the  present,  there 
is  an  end  to  the  statute. 

It  had  better  be  formally  repealed,  for  it  would  be  a  dead 
letter.  I  am  perfectly  satisfied,  that  if  the  jury  had  thought 
the  defence  a  just  and  honorable  one,  they  would  not  have 
hesitated  in  finding  for  the  defendant,  and  shall  we  permit 
hostility  lo  the  law  to  triumph  ?  On  this  question  I  have 
no  hesitation ;  and  thinking,  as  I  do,  that  on  the  issue  be* 
tween  the  parties,  there  is  no  ground  at  all  for  the  verdict, 
and  that  it  is  a  verdict  absolutely  against  law,  I  am  for 
granting  a  new  trial.  (4  Burr.  2108.  1  Term  Rep.  170, 
171.) 

I  put  out  of  view  every  consideration  drawn  from  the 
hardship  of  the  case ;  as  that  the  plaintiff  is  an  innocent 
holder,  and  the  defence  summum  jus  and  contrary  to  good 
faith.  This  might,  and  would  deserve  weight,  if  the  case 
was  doubtful ;  if  there  was  evidence  on  both  sides ;  if  we 
could  believe  that  the  jury  deliberated  with  a  steadfast  and 
single  eye  to  the  credibility  of  the  testimony,  and  the  just 
conclusions  to  be  drawn  from  it,  and  did  not  suffer  the  poli- 
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cy  of  the  statute  to  mingle  with  their  deliberations,  and  to 
influence  their  judgments.  But  if  a  statute  be  constitutional 
in  its  provisions,  and  clear  and  precise  in  its  injunctions,  the 
courts  are  bound  to  see  it  respected  and  obeyed.  It  is  not 
for  them  to  arrest  its  operation,  merely  because  the  question 
its  policy. 

There  is  no  ground  to  disbelieve  the  testimony  of  Good- 
rich, who  discloses  the  whole  transaction  fully ;  and  as  to 
the  identity  of  the  note,  I  cannot  see  any  possible  doubt. 

I  am  for  a  new  trial,  and  that  without  costs,  as  I  consider 
this  a  verdict  against  \€LW.{d) 

Lewis,  Ch.  J.  and  Livingston,  J.  dissented. 

New  trial  gran  ted  .(e) 

{d)  See  note  6  p.  208. 

(e)  That  a  usnrioas  note  or  bill  does  not  become  valid  by  the  endorsement 
to  a  bona  fide  holder,  so  as  to  give  the  latter  a  right  of  action  against  the 
maker  or  acceptor,  see  Chitty  on  Rills,  ed.  1842,  89, 89,  a.  89,  6.  and  notes. 
If  a  promissory  note  be  made  on  a  nsurions  contract,  it  will  be  void,  even  in 
the  hands  of  a  boria  fide  bolder  for  a  valuable  consideration.  (ChurehUl  v. 
Suter,  4  Mass.  156,  161.  Ckadhourny.  Waits,  10  lb.  131,  123.  Ayerv, 
Hutchins,  4  ib.  370,  372.  Bagley  v.  Taber,  5  ib.  286, 293.  Payne  v.  Treze, 
vant,  2  Bay,  23.  Powell  v.  Waters,  8  Cow.  669.  Young  v.  Berkley,  2  N. 
Hamp.  410.)  Bat  where  the  payee  of  a  usurious  note  endorsed  it  to  a  third  per- 
son, for  a  valuable  consideration,  who  took  it  without  notice  of  the  usury,  and 
afterwards  brought  an  action  against  the  payee,  seeking  to  charge  him  as  en- 
dorser;  held,  that  the  endorsement  amounted  to  a  new  and  independent 
contract  between  the  parties,  and  that  the  usury  was  no  defence.  (MeKnight 
V.  Wheeler,  6  Hill,  492.  Ord.  on  Usury,  109.  Edwards  v.  Dick,  4  Bam.  Sl 
AM.  212.    See  U.  S.  Dig.  and  Suppl.  tit.  Usury.) 
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[*214]    •Jackson,  ex  dent.  Gomez  and  others,  against 

Hendricks. 

Same,  ex  dem.  Same,  against  Marmet  and  Hendricks. 

A.  a  feme  covert  died  MiBed  of  landa,  in  June,  1 795,  leaving  a  boiband  and 

two  soua  and  three  daughten.    The  huaband  cootiiiued  seised,  as  tenant 

by  the  curtesy,  until  his  death,  in   1798.     B.,  the  eldest  soo,  died  abroad, 

ill  1784,  an  infant,  intestate,  and  wiihoat  issue.    C,  the  other  son,  on  tlie 

death  of  his  father,  entered  as  heir  to  his  mother.    It  was  held,  that  tha 

descent  was  suspended,  during  the  tenancy  by  the  curtesy,  and  that  A. 

being  last  seised,  was  the  stock  of  descent ;  and  as  she  died  before  the 

statute  of  descents,  C,  the  second  son,  took  the  inheritance,  as  sole  heir 

to  his  mother. 
1 

These  were  siCiions  of  ejectment.    The  causes  were  tried 
at  the  last  June  sittings,  in  New  York,  before  Mr.  Justice 
Radcliff,  when  verdicts  were  taken,  by  consent,  for  the  plain- 
tiffs, in  each  cause,  for  three  undivided  seventh  parts  of  the 
premises  in  question,  subject  to  the  opinion  of  the  court,  on 
tlie  following  case.    Esther  Hendricks  died  seised  of  the 
premises  in  question,  in  June,  1775,  intestate,  leaving  a  hus- 
band and  two  sons  and  three  daughters.     Mordecai  was  the 
oldest,  and  Haman,  the  defendant,  the  second  son.    The 
daughters  were  married  and  with  their  husbands  were  lessors 
of  the  plaintiff.     The  husband  of  the  intestate  was  seised, 
during  his  lifetime,  as  tenant  by  the  curtesy,  until  his  de- 
cease, on  the  27th  September,  1798.    On  his  death,  Haman, 
one  of  the  defendants,  entered  as  heir  at  law  to  his  mother 
and  continued  to  hold  against  his  sisters,  the  lessors,  and 
the  other  defendant  was  his  tenant.     Mordecai,  the  eldt-st 
son,  died  at  the  age  of  thirteen,  intestate,  and  without  issue, 
in  March,  1784,  having  been,  for  several  years,  previous  to 
and  at  the  lime  of  his  death,  out  of  the  United  States. 

Hoffman,  for  the  plaintiff. 

Ilarison  and  JRigffs,  contra. 

Per  Curiam.    The  statute  of  descents  does  not  apply  to 
these  cases ;  and  it  expressly  declares,  that  in  all  cases  not 
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mentioned  in  it,  the  common  law  shall  govern.  In  the  case 
of  dower,  and  by  the  curtesy^  the  descent  is  suspended 
during  the  continuance  of  those  estates,  and  the 
*heir  is  not  seised,  so  as  to  form  a  new  stock  of  de-  [*215] 
scent,  or  to  constitute  a  possessio  frcUris.  Esther 
Hendricks  died  in  1776,  and  her  husband  continued  in  pos- 
session, as  tenant  by  the  curtesy,  until  1798.  Mordecai,  the 
eldest  son,  died  while  an  infant,  abroad,  and  before  entry, 
fourteen  years  before  the  death  of  his  father,  and  so  not  be- 
ing seised  he  could  not  transmit  the  inheritance.  His 
mother  was  the  person  last  seised,  from  whom  the  defen- 
dant must  claim  an  immediate  descent.  She,  not  her  eldest 
son,  Mordecai,  is  the  stock  of  descent.  The  inheritance  re- 
lates back  to  her,  and  as  she  died  before  our  statute  of  de- 
scents was  passed,  the  defendant  became  her  sole  heir.  In 
both  cases,  therefore,  there  must  be  judgment  for  the  defen- 
dants«(a) 

Judgment  for  the  defendants.(6  j 

(a)  [Old  note.]  See  WaUEisB  on  DeaceuU,  65,  66,  67,  85,  110,  118,  123. 
Litt.  8.  394,  Co.  Lilt  4),  b.  7  Viiier,  5G8,  E.  3.  Gilb.  Teuares,  15,  16. 
[Add  Salli?an  on  L.  T.  153 ;  Stearns,  29,  30,  32—34 ;  Co.  Litt.  14,  15,  241.] 

(6)  This  case  ia  decided  upon  the  old  English  doctrine,  "nonjtu  nd  uu 
tinafacit  stipitem"  (Fleta,  lib.  Ti.  c.  14.)  It  is  not  the  right,  bat  the  sei- 
■en,  which  makes  a  person  the  stock  from  which  the  inheritance  must  de- 
scend. (Noy,  Max.  9th  ed.  p.  72,  n.  b.)  No  person,  says  Sir  W.  Blackstone, 
(speaking  of  the  law  as  it  existed  prior  to  the  stat  3  and  4  Will.  4,  c.  106,)  can 
be  properly  such  an  ancestor  as  that  an  inheritance  of  lands  or  tenements 
can  be  derived  from  him,  unless  he  has  had  actual  seisin  of  such  lands,  either 
by  his  own  entry,  or  by  the  possession  of  his  own  or  his  ancestor's  lessee  for 
years,  or  by  receiving  rent  from  a  lessee  of  the  freehold,  or  unless  he  has 
had  what  is  equivalent  to  corporal  seisin  m  hereditaments  that  are  incorpo- 
Ral,  such  as  the  receipt  of  rent,  a  presentation  to  the  church  in  case  of  an 
advowson,  and  the  like.  But  he  shall  not  be  accounted  an  ancestor,  who 
ho  had  only  a  bare  right  or  title  to  enter  to  be  otherwise  seised ;  for  the  law 
requires  this  notoriety  of  possession  as  evidence  that  the  ancestor  had  that 
property  in  himself  which  Is  now  to  be  transmitted  to  his  heir.  The  seisin, 
therefore,  of  any  person,  thus  understood,  makes  him  the  root  or  stock  from 
which  all  future  inheritance  by  right  of  blood  must  be  derived ;  and  this  is 
Tery  briefly  expressed  by  the  maxim,  teisina  faeit  ttipitem.  (2  Bla.  Com* 
209.)    The  rule  of  law,  therefore,  with  respect  to  the  descent  of  land,  where 
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■ttch  deBC^nt  took  place  prior  to  the  1st  day  of  Janoary,  1834,  was,  and  tUIl  is ; 
(for  the  Stat.  3  and  4  Will.  4,  c  106,  does  not  apply  to  any  descent  which  took 
place  prior  to  January  1,  1834.    See  sect.  11  ;)  that  the  heir  had  not  plenum 
dominium,  or  full  and  complete  ownership,  till  he  had  made  an  actaal  cor- 
poral entry  into  the  lands ;  for,  if  he  died  before  entry  made,  bis  heir  would 
not  have  been  entitled  to  take  the  possession,  bat  the  heir  of  the  peiaon  who 
was  last  actually  seised.    It  was  not  therefore,  a  mere  right  to  enter,  bat 
the  actaal  entry,  that  made  a  roan  complete  owner,  so  as  to  transmit  the  in- 
heritance to  his  own  heirs.    (2  Bla.  Com.  209, 312.)     It  may,  then,  be  stated 
briefly,  as  the  dear  result  of  all  the  aathorities,  that,  wherever  a  party  sue- 
ceeded  to  an  inheritance  by  descent,  he  moat  have  obtained  an  actual  seisin, 
or  poMession,  as  contradistinguished  from  a  seisin  in  law,  in  order  to  make 
himself  the  root  or  stock  from  which  the  future  inheritance  by  right  of  blood 
must  have  been  derived  ;  that  is,  in  other  words,  in  order  to  make  the  estate 
transmtssihle  to  his  heirs.     (Judgment,  Doe  d.  Parker  v.  Thomao,  4  Scott, 
N.  R.  468.)    With  respect,  however,  to  the  descents  which  take  place  on 
,  deaths  since  January  1st,  1834,  the  law  has  been  entirely  altered  by  the 
Stat  3  and  4  Will.  4,  c.  106,  of  which  sect.  1  enacts,  that,  in  the  construc- 
tion of  that  act,  the  expression  "  person  last  entitled  to  land'*  shall  extend 
to  the  last  person  who  had  a  right  thereto,  whether  he  did  or  did  not  ob- 
tain possession  or  receipt  of  the  rents  and  profits  thereof ;  and  section  S 
enacU,  that  such  person  shall  be  deemed  the  purchaser.    (Bro.  Max.  226.) 
Mr.  Hilliard,  in  his  American  Law  of  Real  Property,  (ed.   1U46,  vol.  2,  p. 
184,)  thus  comments  on  the  rule,  •<  It  would  seem  that  in  this  country,  in 
most  of  the  States,  the  English  rule  is  either  not  adopted,  or  expressly,  or  by 
implication,  abrogated.    In  New  York,  UDd«r  the  Statute  of  Descents  of 
1 786,  the  rule  was  repeatedly  held  to  be  in  force  ;  but  the  language  of  the 
Revised  Statutes,  upon  inheritances,  is  made  sufficiently  comprehensive,  to 
render  transmissible  by  inheritance  every  possible  right  or  title  to  real  estate, 
whether  accompanied  by  actual  seisin  or  not,  with  the  exception  of  estates 
pour  ajitre  vie.    The  Massachusetts  Revised  Statutes  are  equally  compre- 
hensive.   And  Chancellor  Kent  remarks,  that  the  same  alteration  of  the 
common  law  rale  has  taken  place  in  Rhode  Island,  Connecticut,  New  Jer- 
sey, Pennsylvania,  Delaware,  Virginia,  South  Carolina,  Georgia  and  Ohio, 
and  probably  in  other  States ;  while  in  Vermont,  New  Hampshire,  Mary- 
land and  North  Carolina,  the  doctrine  of  possenio  fratrio  would  seem  still 
to  exist.    (Jackoon  v.  Hendricks,  3  Johns.  Cas.  214  ;  Batea  v.  Shraeder,  13 
Johns.  260 ;  Jaekton  v.  Hilton,  3  Kent,  388 ;  Adamo  v.  Chaplin,  1  Hill» 
S69  ;  4  Mass.  467 ;  2  Pet.  59 ;  2  Tuck.  Black.  App.  n.  b.)    In  Ohio,  any 
right  or  title  descends ;  the  rule  of  last  oeioed  is  not  in  force.    In  Maine,  an 
heir  may  bring  an  action  before  entry.    (Walk.  333 ;  Me.  Rev.  St.  610.) 
In  North  Carolina,  lands  descend  to  the  issue  of  a  person,  who  died  la$t 
aetttdlly  or  legally  otioed.    In  Tennessee,  the  right  of  one  disseised  descends 
to  his  heir.    (1  N.  C.  Rev.  St  236 ;  Ouion  v.  Burton,  Meigs,  565.)    These 
views  have  been  approved,  and  the  same  general  doctrine  established,  by  a 
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▼ery  recent  decision  of  the  supreme  coort  of  Massachusetts.  The  same 
point  has  been  also  decided  in  Connecticut.  The  coort  seem  to  ground  their 
opinion  chie6y  upon  the  consideration,  that  the  statute  of  distributions  passes 
both  real  estate  and  personal  to  the  same  persons.  {HillhouMe  v.  Chetter,  3 
Day,  166  ;  4  Day,  306 ;  Runell  v.  Hoar,  3  Metcalf,  167  ;*'  4  Kent,  413,  n. ; 
See  Crabb's  Law  of  Real  Property,  p.  1016,  et  teq,  §  2394,  et  teq. 
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Lawrence   against  The  New- York  Insurance  Com* 

PANY. 

The  rule  by  which  to  calculate  a  partial  lost,  in  case  of  a  policy  of  inrar- 
ance  on  goods,  arising  from  sea  damage,  is  the  difierence  between  the 
gross  proceeds  of  the  sound  and  damaged ;  that  is,  a  proportion  of  the 
prune  cost  of  the  damaged  goods  corresponding  to  the  proportion  of  the 
diminution  of  the  gross  proceeds  thereof! 

The  insurer  on  goods  has  nothing  to  do  with  the  fluctuation  of  the  market, 
or  the  freight  or  duties  and  port  charges  on  the  goods  after  their  arrival  at 
the  port  of  destination. 

This  was  an  action  on  a  policy  of  insurance  on  the  cargo 
of  the  brig  America,  on  a  voyage  from  New  York  to  Cadiz. 
The  cargo,  which  consisted  of  logwood  and  tobacco,  cost,  in 
New  York,  8,189  dollars  and  50  cents ;  8,000  dollars  was  in- 
sured tliereou  by  the  defendants.  During  the  voyage  to  Ca- 
diz, 38  hogsheads  and  3  tierces  of  the  tobacco,  (which  cost, 
in  New  York,  3,361  dollars  and  81  cents,)  were  damaged  by 
sea  water.  If  the  38  hogsheads  and  3  tierces  had  arrived  at 
Lisbon,  undamaged,  they  would  have  sold  for  4,971  dollars 
and  55  cents  ;  and  the  freight  of  them  would  have  been  971 
dollars;  but,  on  account  of  the  damage  they  had  sustained. 
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they  sold,  at  Cadiz,  for  no  more  than  92  L  dollars  and  86 
cents. 

The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  as  to  the  amount  of  damages 
[*218]  *to  be  recovered,  on  the  following  question,  whether 
the  insured  ought  to  receive  from  the  insurers  a  pro- 
portion of  the  prime  cost  of  the  damaged  tobacco,  correspon- 
ding to  the  proportion  of  the  diminution  of  the  net  proceeds 
of  the  same  article,  in  consequence  of  the  damage,  or  whe- 
ther he  ought  to  receive  a  proportion  of  the  prime  cost,  cor- 
responding to  the  proportion  of  the  diminution  of  the  gross 
proceeds  of  the  sale  ?  If  the  court  should  be  of  opinion  that 
the  loss  ought  to  be  calculated  upon  the  net  proceeds^  then 
the  jury  found  the  damages  to  be  3,443  dollars  and  60  cents ; 
but  if  the  court  should  be  of  opinion  that  the  loss  ought  to 
be  calculated  upon  the  gross  proceeds  of  the  sale,  then  the 
jury  found  the  damages  to  be  2,530  dollars  and  six  cents. 

Hamilton,  for  the  plaintiff. 

Hoffman,  contra, 

Thompson,  J.  The  different  modes  of  calculation  adop- 
ted  by  the  parties  in  this  cause,  produce  very  different  re- 
sults. Although  the  decision  is  of  consequence,  as  it  respects 
the  event  of  this  cause,  yet,  in  many  other  points  of  view, 
it  is  of  more  importance  that  the  principle  should  be  settled, 
than  which  way  it  is  determined.  Although  no  case  is  to 
be  found  wherein  the  question  has  immediately  and  directly 
come  under  consideration,  yet  I  think  principles  have  been 
settled,  which,  if  we  adopt,  will  require  that  we  take  the 
gross  produce  of  the  sales,  in  order  to  make  the  calculation 
of  the  average  loss. 

The  mode  of  calculating  an  average  loss,  as  laid  down  in 
the  case  of  Lewis  v.  Rucker,  (2  Burr.  1167,)  and  which  is 
admitted  to  be  the  rule,  is,  *^  to  take  the  proportion  of  the 
difference  between  the  price  of  the  sound  and  the  damaged 
articles,  at  the  port  of  delivery ;  and  for  the  insurer  to  pay 
that  proportion  upon  the  value  of  the  goods  speci- 
[*219]    fied  in  *the  policy."    Although  in  that  case  it  is  not 
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expressly  stated,  whether  the  calculation  was  made  upon 
the  gross  or  net  proceeds,  at  the  port  of  delivery,  yet  I 
think  it  is  fairly  to  be  inferred,  from  the  sum  stated,  that  it 
was  made  upon  the  gross  proceeds.  It  is  there  said,  that 
the  price  of  the  damaged  sugar  was  20  pounds  per  hogs- 
head, and  of  the  sound  83  pounds  per  hogshead,  and  on 
these  sums  the  proportion  of  the  prime  cost  was  ascertained. 
It  is  here  particularly  to  be  noted,  that  the  term  price  is 
made  use  of.  In  mercantile  langnoge,  there  is  a  material 
difference  between  the  terms  price  and  value.  In  the  case 
of  Johnstone  v.  Sheddon^  (Burn  on  Insurance,  166,)  Mr. 
Oliphant,  a  very  respectable  merchant  examined  on  the  trial, 
recognize»  this  distinction,  and  says  that  va/ue  is  what  comes 
net  into  the  merchant's  pocket ;  and  by  price,  I  presume, 
from  what  he  says,  he  meant  the  gross  sum  for  which  the 
goods  sold.  Thence,  I  infer,  that  if  the  net  proceeds  were 
to  be  taken  as  the  standard,  the  language  of  the  rule  in  Lew- 
is V.  Rucker  would  have  been,  that  you  must  take  the  differ- 
ence between  the  value  instead  of  the  price  of  the  sound 
and  damaged  goods,  &c.  The  contract  of  insurance  is  a 
contract  of  indemnity,  and  the  underwriters  never  ought  to 
be  teade  liable  to  pay  more  than  a  total  loss.  To  adopt  the 
rnle  contended  for  by  the  plaintiff's  counsel,  would,  I  think, 
produce  that  result ;  for  the  damaged  tobacco  sold  at  Cadiz 
for  921  dollars  and  86  cents,  and  the  freight  and  charges 
upon  it  amounted  to  971  dollars.  The  prime  cost  of  the 
tobacco  in  New-York  was  3,361  dollars  and  81  cents,  and 
the  loss  which  the  underwriters  are  to  pay,  by  the  plaintiff's 
mode  of  calculating,  is  3,443  dollars  and  60  cents,  which  is 
81  dollars  and  79  cents  more  than  a  total  loss.  Thus  the 
underwriters  are  in  a  worse  situation  than  they  would  have 
been  had  the  whole  of  the  damaged  tobacco  been  thrown 
overboard.  No  rule  that  produces  such  consequences  can, 
in  my  judgment,  be  correct. 

It  is  laid  down,  (Park,  63,)  that,  as  between  the    [*220J 
owners  of  the  goods  and  the  underwriters  upon  the 
cargo  the  underwriters  have  nothing  to  do  with  the  freight 
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Where  the  loss  is  total  no  freight  is  due ;  but,  as  between 
the  owners  of  the  ship  and  cargo,  no  loss  is  total  where  part 
of  the  property*  is  saved.  In  the  present  case,  then,  freight 
would  be  due,  and  to  take  that  into  view  in  the  calculation, 
would  be  making  the  underwriter  on  the  cargo  indirectly 
answerable  for  the  freight,  whicb  would  be  contrary  to  his 
engagement  by  the  policy. 

In  the  case  of  Johnstone  v.  Sheddon,  the  witness,  Mr. 
Oliphant,  who  settled  the  average,  professed  to  pursue  the 
rule  laid  down  in  Lewis  v.  Rucker^  and  although  the  case 
is  imperfectly  reported,  yet,  from  what  can  be  collected  from 
it,  and  from  what  fell  fron  Lord  Kenyon,  I  am  inclined  to 
think  the  rule   there  adopted  was,  to  take  the  gross  price 
of  the  sound  and  damaged  goods,  in  order  to  settle  the  av<» 
erage.      Lord  Kenyon  says  the  damaged  and  sound  goods 
must  be  taken  free  from  the  duties,  in  order  to  make  the  cal- 
culation, and  pu|s  it  on  the  same  footing  as  if  the  goods  had 
been  sold  on  board  the  vessel,  before  any  duties  or  charges 
had  accrued.      On  the  whole,  I  am  of  opinion  that  the  un« 
der writers  ought  to  pay  a  proportion  of  the  prime  cost  of  the 
damaged  goods  corresponding  to  the  proportion  of  the  dim- 
inution of  the  gross  produce  of  the  sales.    The  other  mode 
of  calculation  appears  to  me  to  be  making  the  underwriters 
upon  the  cargo  indirectly  answerable  for  the  freight,  duties 
and  charges,  with  which  they  have  nothing  to  do  by  the 
terms  of  the  contract ;  and  more  especially,  because  it  would, 
in  many  instances,  and  certainly  in  the  case  now  before  the 
court,  make  the  underwriter  pay  more  than  a  total  loss. 
Livingston,  J.   aud   Radcliff,  J.  were  of  the  same 
opinion. 
[•221]         •Kent,  J.    The  plaintiff  ought  to  recover  a  pro- 
portion of  the  prime  cost  of  the  damaged  tobacco, 
corresponding  to  the  proportion  of  the  diminution  of  the 
gross  proceeds  thereof.    In  the  case  of  Lewis  v.  Rucker^  (2 
Burr.  1167,)  it  was  settled,  that  the  insurer  was  to  pay  on 
damaged  goods,  the  like  proportion  of  the  sum  at  which 
they  were  valued  in  the  policy,  as  the  price  of  the  damaged 
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goods  bore  to  the  price  of  the  sound  goods,  at  the  port  of 
delivery ;  but  the  distinctioa  betw^een  the  net  and  grass  pro- 
ceeds, at  the  port  of  delivery,  was  not  then  expressly  raised 
or  considered.  Afterwards,  in  the  case  o{  Johnstone  v.  Shed- 
don,  which  was  tried  before  Lord  Kenyon,  at  Nisi  PriuSy 
^ee  Burn  on  Insurance,  (164,  167,)  the  damages,  in  a  case 
like  the  present,  were  liquidated  according  to  the  calculation 
of  a  Mr.  Oliphant,  who  said  he  went  upon  the  principles  laid 
down  in  Lewis  v.  Rucker,  and  determined  the  damages  by 
what  come  net  into  the  pocket  of  the  plaintiff  from  the 
damaged  goods,  compared  with  what  he  would  have  recei- 
ved net,  if  they  had  been  sound,  and  taking  such  a  propor- 
tion as  rhey  bore  to  each  other,  out  of  the  sum  insured.  He 
observed  further,  that  the  loss  sustained  by  the  duty  being 
the  same  on  the  damaged  as  the  sound,  was  a  certain  effect 
of  the  dama£[e,  and  ought  to  be  made  good  by  the  insurer  ; 
and  that  he  had  been  in  the  constant  habit  of  settling  average 
losses.  Lord  Kenyon  observed,  that  the  ground  on  which 
Mr.  Oliphant  went,  was  extremely  clear. 

This  Nisi  Prius  decision  is  in  favor  of  taking  the  nei 
proceeds,  at  the  port  of  delivery,  and  those  are  all  the  cases 
to  be  met  with,  that  look  towards  the  question.    A  dictum 
of  a  late  very  accurate  writer,  seems,  however,  to  intimate 
an  opinion  in  favor  of  the  gross  proceeds.    The  mode  of 
settling  a  contribution  to  a  general  average,  says  Abbott, 
(p.  292,)  in  cases  where  the  average  is  adjusted 
*after  the  ship's  arrival  at  the  place  of  destination,    [*222] 
is  to  value  the  goods  at  the  clear  price  which  they 
would  have  fetched  at  the  place  of  destination ;  for,  in  this 
case,  equity  requires,  that  the  person  whose  loss  has  procured 
the  arrival  of  the  ship  should  be  placed  in  the  same  situation 
with  those  whose  property  had  arrived,  by  considering  his 
goods  as  having  arrived  there  also.    The  clear  price  men- 
tioned must  be  the  same  as  the  net  proceeds  ;  and  he  then 
observes,  that  this  rule  does  not  exist  as  between  merchant 
and  insurer,  for  there  the  prime  cost  is  the  only  value,  be^ 
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cause  the  contract  of  iDsurance  is  u  contract  of  indemnity 
against  loss,  and  not  a  contract  of  security  of  gain. 

I  think  the  calculation  on  the  net  proceeds  cannot  be  the 
just  rule,  because  it  may  lead  to  this  result,  that  the  net 
proceeds  exceed  the  prime  cost.  Thus,  from  the  facts  stated 
in  the  present  case,  it  appears  that  the  prime  cost  of  the^  ** 
damaged  tobacco  was  3,361  dollars  and  81  cents ;  and  that 
calculating  the  loss  upon  the  net  proceeds,  the  insurer  is  to 
pay  3,443  dollars  and  sixty  cents,  or  81  dollars  and  79  cents 
more  than  the  prime  cost.  This,  on  the  first  view  of  it,  must 
be  an  erroneous  rule,  since  it  is  the  prime  cost  with  the  du* 
ties  and  expenses  till  the  goods  are  put  on  board,  that  is  to 
be  the  standard  of  the  indemuity  of  insurance.  "  If  goods 
arrive,"  says  the  case  of  Lewis  v.  Rucker^  "  lessened  in  value 
by  damage  received  at  sea,  the  nature  of  an  indemnity 
speaks  demonstrably,  that  it  must  be  by  putting  the  insured 
in  the  same  situation  (relation  being  had  to  the  prime  cost 
or  value  in  the  policy)  which  he  would  have  been  in,  if  the 
goods  had  arrived  free  from  damage,  i.  a.  by  paying  such 
proportion  or  aliquot  part  of  the  prime  cost  or  value  in  the 
policy,  as  corresponds  with  the  proportion  or  aliquot  part  of 
the  diminution  in  value,  occasioned  by  the  damage."  It  is 
impossible,  then,  from  the  result  found  in  this  case,  that  only 

a  due  proportion  of  the  value  in  the  policy  has  been 
[*223]    preserved,  by  the  calculation  on  the  net  'proceeds. 

If  so,  the  insurer  is  in  a  worse  situation  than  he 
would  have  been  in  if  the  damaged  tobacco  had  been  totally 
lost  at  sea.  A  rule  with  this  consequence  can  never  be  right. 
This  net  amount  must  have  been  produced  by  including 
port  charges  and  freight ;  and  such  charges  ought  not  to 
fall  on  the  insurer  upon  the  cargo.  It  must  have  embraced 
expenses  for  which  the  insurer  is  not  responsible ;  and  al- 
though 1  do  not  know  exactly  the  data  on  which  it  was 
formed,  1  am  satisfied  that  it  is  turning  the  policy  into  a 
security  for  gain,  or  covering  charges  not  within  the  in- 
demnity. 
I  am,  therefore,  for  the  calculation  on  the  gross  proceeds. 
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Lewis,  Ch.  J.  was  of  the  same  opinion,  and  deliyered  his 
reasons  at  length,  and  showed,  by  various  calculations,  that 
if  the  net  proceeds  were  taken  as  the  rule,  the  insurer  on 
the  goods  would  have  to  indemnify  for  freight^  port  duties^ 
&c.  which  could  not  be  right. 

Per  totam  Curiam^  according  to  that  opinion. 

Judgment  for  the  plaintifi'.(a)(i) 

(«)  [Old  note.1  The  cue  of  JohMlone  t.  Skeddon,  tried  before  Kenyon 
at  N.  P.  and  cited  in  the  above  cause,  afterwards  came  before  the  conrt  of 
king's  bench,  who  overmled  the  decision  of  Lord  Kenyoo,  founded  on  the 
net  proceeds,  and  decided  (July,  1802)  that  the  calculation  of  the  partial  Iom 
most  be  made  between  the  grM$  proeeedi  of  the  sound  and  damaged  goods. 
This  decision  was  made  by  Lawrence,  J.  Grose,  J.  aod  Le  Blanc,  J.  Lord 
Eltenboiongh,  Cb.  J.  who  had  succeeded  to  Lord  Kenyon,  giving  no  opinion, 
as  the  case  was  argued  before  he  came  to  the  bench.  (3  East,  58 L)  This 
decision,  however,  was  not  known  here,  until  after  judgment  was  given  in 
the  above  cause. 

(b)  The  rale  by  which  to  calculate  a  partial  loss  on  a  policy  on  goods  by 
reason  of  sea  damage,  is  the  difference  between  the  respective  gross  proceeds 
of  the  same  goods  when  sound  aod  when  damaged  and  not  the  net  proceeds 
{Joknton  V.  Sheddon,  3  East,  581.)  To  take  the  net  proceeds  to  calculate 
by,  there  are  several  objections  ;  one  is,  that  by  taking  the  net  proceeds, 
as  the  basis  of  the  calculation,  instead  of  the  gross  proceeds,  it  will  hap* 
peBi  where  equal  charges  are  to  be  paid  on  the  sound  and  damaged 
commodity,  that  the  underwriter  will  be  aflected  by  the  fluctuation  of 
the  market,  which  he  ought  not  to  be.  This  is  obvious  from  consider- 
ing, that  if  you  take  equal  quantities  from  two  unequal  quantities,  the 
smaller  such  unequal  quanties  are,  the  greater  will  be  the  difference  be- 
tween the  remainders :  s.  g,  suppose  sound  goods,  including  all  charges,  to 
sell  for  600/.,  damaged  for  300/. ;  let  the  charges  on  each  be  100/. ;  the  dif- 
ference after  they  are  deducted  will  be  300/.,  or  three-fifths.  But  let  the 
goods  come  to  a  fallen  market  with  the  same  degree  of  deterioration,  and  let 
the  sound  sell  for  300/.  and  the  damaged  for  150/.,  and  deduct  from  each  the 
charges,  the  net  proceeds  of  the  sound  will  be  200/.,  and  of  the  damaged 
50/.,  and  the  difference  will  be  three -fourths.  But  as  the  deterioration  is  the 
same  in  both  cases,  the  underwriter  should  pay  the  same,  whatever  be  the 
state  of  the  market ;  which  he  will  do,  if  the  gross  produce  be  taken  set'/, 
half  the  valued  or  invoice  price.  Another  consequence  of  taking  the  net  pro- 
duce will  be,  that  you  will  make  the  underwriter  responsible  for  a  loss  not 
arising  from  the  deterioration  of  the  commodity  by  sea  damage,  but  for  that 
loss  which  the  assured  suffers  {torn  being  liable  to  pay  the  same  charges  on 
the  sound  and  damaged  commodity. 

In  Lewis  v.  Ruektr,  (2  Burr.  1170.  rwsog.  ibid.  582,)  it  was  decided,  that 
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the  anderwritor  waa  not  sobjected  to  the  floetaation  of  the  market,  hot  that 
the  Ion  for  whieh  the  anderwriter  waa  responaible,  was  that,  which  arisea 
from  the  deterioration  of  the  commodity  by  sea  damage  ;  and  that  he  was 
not  liable  for  aay  loss  which  may  be  the  consequence  of  the  duties  or  charges 
to  be  paid  after  the  arriTal  of  the  commodity  at  the  place  of  its  destination. 
(Vide  etiam  Hurry  ▼.  Royal  Exchange  A»9vranee  Comp.  3  B.  &.  P.  308.) 

*In  Uther  y.  NobU,  (12  East,  646,)  Lord  Rllenborough  stated,  «  Li  the  case 
of  a  Talued  policy,  the  valuation  in  the  policy  is  the  agreed  standard  ;  in  case 
of  an  open  policy,  the  invoice  price  at  the  loading  port,  including  premiums 
of  insurance  and  commission,  is,  for  all  purposes  of  either  total  or  average 
loss,  the  Utfual  standard  of  calculation  resorted  to  for  the  purpose  of  ascer- 
taining this  value.  The  selling  or  market  price  at  the  port  of  delivery  can- 
not be  alone  the  standard,  as  that  does  not  include  premiums  of  insurance 
and  commission,  which  must  be  brought  into  the  account,  in  order  to  consti- 
tute an  indemnity  to  an  owner  of  goods,  who  has  increased  the  original 
amount  and  value  of  his  risk  by  the  Tory  act  of  insuring.  The  proportion  of 
loss  is  necessarily  calculated  through  another  medium,  namely,  by  comparing 
the  selling  price  of  the  sound  commodity,  with  the  damaged  part  of  the  same 
commodity  at  the  port  of  delivery.  The  difference  between  these  two  sub- 
jects of  comparison  a^rds  the  proportion  of  loss  in  any  given  case,  u  e.  it 
gives  the  aliquot  part  of  the  original  value,  which  may  be  considered  as  de- 
stroyed by  the  perils  insured  against,  and  for  which  the  assured  is  entitled  to 
be  recompensed.  When  this  is  ascertained,  it  only  remains  to  apply  this  li- 
quidated proportion  of  loes  to  the  standard  by  which  the  value  is  calculated , 
t. «.  to  the  invoice  price,  being  itself  calculated  as  before  stated  ;  and  you  then 
get  the  oue-half,  the  one-fourth,  or  one-eighth  of  the  loss  to  be  made  good  in 
terms  of  money."  (3  Stephens  N.  P.  2191,  et  teq.  2  Phillips  on  Ins.  ed. 
1840,  p.  214,  215,  219.  Sedgwick  on  Damages,  252,  et  9eq,  2  Archbold  N. 
P.  150,  270.    2  Wheaton's  Selwyn:  ed.  1848,  p.  992,  et  eeq,) 
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*Lbnox  against  The  United  Insurance  Com-    [*224] 

PANY 

A  policy  of  inrarance  on  g^oods,  contained  a  clanw,  that  the  lots  was  to  be 
paid  "  thirty  dayt  after  pooof  thereof,**  The  property  having  been  cap- 
tured, the  iniared  abandoned,  and  aa  proof  of  the  loss  and  interest,  laid  be- 
fore the  insurers  the  proteet  of  the  roaster,  in  the  nsnal  form,  stating  the 
loss,  and  the  bill  of  lading  and  invoice.  This  was  held  to  be  sufficient  pre- 
luninary  proof,  within  the  meaning  of  the  policy,  to  entitle  the  plaintiff  to 
bring  his  action  after  the  expiration  of  the  thirty  days. 

Strict  technical  proof,  or  the  oath  of  the  party  or  of  witnesses,  is  not  requisite 
in  such  case. 

This  was  an  action  on  a  policy  of  insurance,  dated  the 
13th  March,  1800,  on  three  boxes  of  muslins,  on  board  of 
the  vessel  called  the  Rambler,  at  and  from  New  York  to 
Monte  Christe,  &c.  The  goods  were  valued  at  2,610  doU 
lars,  the  sum  insured.  The  vessel  was  captured  by  the 
French,  during  the  voyage,  and  the  plaintiff  abandoned  for 
a  total  loss.  By  the  policy,  the  loss  was  made  payable 
**  thirty  days  after  proof  Iherisof."  The  plaintiff,  at  the  time 
he  abandoned  and  claimed  a  total  loss,  exhibited  to  the  de- 
fendants the  customary  protest  of  the  master,  stating  the 
loss,  and  the  bill  of  lading  and  invoice  of  the  goods.  The 
two  latter  were  not  sworn  to,  and  the  defendants  refused  to 
admit  the  invoice,  without  the  oath  of  the  plaintiff,  which 
he  declined  to  give,  as  not  requisite  on  his  part. 

At  the  trial,  the  interest,  loss  and  abandonment  were  fully 
proved  by  the  plaintiff,  and  the  jury  found  a  verdict  for  the 
plaintiff,  for  a  total  loss. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Hamilton,  for  the  plaintiff. 

Harison  and  Troup,  contra. 

Thompson,  J.  The  true  question  arising  out  of  the 
above  case,  and  which  is  submitted  to  the  decision  of  the 
courty  appears  to  be,  to  determine  what  is  the  construction  to 
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be  given  to  that  part  of  the  policy  which  declares,  "  that  the 
loss  is  made  payable  in  thirty  days  after  proof  thereof^ 
On  the  part  of  the  defendant  it  is  contended,  that  proof  of 
loss  is  a  condition  precedent ;  that  the  plaintiff  com- 
[*225]  menced  his  action  prematurely,  without  'producing 
to  the  underwriters  the  kind  of  proof  contemplated 
in  the  policy ;  that  the  proof  previously  necessary  to  be  ex- 
hibited, must  be  proof  of  interest  as  well  as  loss,  and  that 
by  witnesses,  or  at  least  by  the  oath  of  the  party  himself. 
In  the  present  case,  no  such  proof  was  offered  before  the  com- 
mencement of  the  plaintiff's  action.  The  evidence  of  loss 
and  interest  exhibited  to  the  defendants,  consisted  of  the  cus- 
tomary protest,  and  the  bill  of  lading,  and  invoice  of  the 
muslins ;  but  the  bill  of  lading  was  not  sworn  to.  On  the 
part  of  the  plaintiffs,  it  is  contended,  that  these  were  all  that 
were  necessary  to  be  offered,  in  order  to  satisfy  the  terms  of 
the  contract. 

It  is  a  governing  rule,  in  expounding  policies  of  insurance, 
as  well  as  other  contracts,  that  the  intent  of  the  parties  ought 
to  be  sought  after  and  carried  into  effect,  where  it  can  be  dis- 
covered from  the  instrument  itself.  Proof  in  strict  legal 
construction,  means  evidence  before  a  court  or  jury,  in  a  ju- 
dicial way.  It  is  certain,  however,  that  such  could  not  have 
been  the  understanding  of  the  parties  to  this  contract,  as  to 
the  meaning  of  the  term.  And  it  was  not  contended  by  the 
defendants'  counsel  that  such  kind  of  proof  was  contempla- 
ted ;  but  that  proof  collateral,  and  out  of  court,  would  sat- 
isfy the  terms  of  the  contract ;  that  this  proof  must  be  either 
by  witnesses,  or  by  the  affidavit  of  the  plaintiff. 

The  parties  to  a  contract  have  undoubtedly  a  right  to  mo- 
dify it  as  they  think  proper,  and  to  impose  on  each  other 
such  restrictions  as  they  shall  choose,  if  not  illegal.(a)  So 
that,  if  it  was  clearly  inferrible  from  the  instrument,  that  it 
was  the  intent  of  the  parties,  that  before  the  loss  was  payable, 

(«)    Bro.  Mix.  305-^09.    Chitt.  Cont  ed.  1848,  jk  657.    Ml  .Die.  and 
Diflr.  Sect  Law  242. 
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proof  by  witnesses,  or  by  ihe  oath  of  the  party,  of  both  loss 
and  interest,  must  be  exhibited  to  the  underwriters,  the  con- 
tract ought  to  be  so  construed  as  to  carry  that  intention  into 
eff^t  But  I  think  the  terms  do  not  necessarily  warrant 
such  an  inference,  and  all  rational  presumption  is  against 
such  conclusion.  It  is  not  fairly  to  be  presumed 
that  the  plaintiff  would  lay  himself  under  'restric-  [*226] 
tions  that  might  totally  prevent  a  recovery  in  case  of 
a  loss ;  and  such  might  be  his  situation  in  case  it  was  nec- 
essary for  him  to  produce  proof  by  witnesses,  of  his  interest 
and  loss,  before  he  could  bring  his  action,  as  no  mode  is  pro* 
vided  in  the  law  to  compel  witnesses  to  appear  before  any 
officer  or  magistrate  to  attest  to  such  facts.  Although  it  was 
in  the  power  of  the  plaintiff,  by  his  own  affidavit,  to  attest 
to  his  interest,  yet,  in  my  judgmant,  that  ought  not  to  be  re- 
quired, unless  it  was  essential,  in  order  to  satisfy  the  terms  of 
the  contract.  And  although  I  do  not  think  it  necessary,  for 
the  purpose  of  deciding  the  present  question,  to  determine 
how  far  voluntary  oaths  ought  to  be  tolerated,  yet  I  do  not 
hesitate  to  say,  they  ought,  very  rarely,  if  ever,  to  be  admin- 
istered. 

It  is  a  circumstance  worthy  of  notice,  that  by  this  policy, 
the  loss  is  made  payable  in  thirty  days  after  proof  of  lass 
only,  and  not  after  proof  of  loss  and  interest ;  and  although 
on  the  trial,  it  is  incumbent  on  the  insured  to  prove  his  in- 
terest as  well  as  loss,  yet  he  would  be  bound  to  do  this,  in- 
dependent of  this  clause  in  the  policy.  This  is  a  clause  pe- 
culiar to  our  own  policies,  and  I  cannot  think  it  ought  to  re- 
ceive a  construction  that  will  impose  on  the  insured  the 
necessity  of  producing  the  same  proof  preliminarily,  thai 
would  be  requisite  on  the  trial,  to  entitle  him  to  recover. 
Admitting,  therefore,  that  proof  necessarily  implies  evidence 
under  oath,  still,  as  to  loes^  (which  is  all  that  is  expressly  re- 
quired by  the  policy,)  the  protest  of  the  captain  furnishes 
that  species  of  proof.  It  was  stated  in  ailment,  by  the  plain- 
tiff's counsel,  and  not  denied  by  the  defendants,  that  poUciee 
bad  lately  undergone  an  alteration  in  this  clause.     Thai 
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formerly,  the  loss  was  made  payable  in  so  many  days  after 
proof  ofloss  and  interest ;  bot  that  lately,  the  word  interest 
had  been  expunged.      Taking  this,  then,  as  a  fact,  it  would 
afford  a  strong  inference,  that  it  was  the  intention  of  the 
parties  to  dispense  with  any  proof  of  interest,  as  a 
[*227]    ^preliminary  step  under  this  clause ;  at  all  events, 
that  nothing  more  should  be  required  than  the  usual 
documents,  to  wit,  the  invoice  and  bill  of  lading.    The  in- 
terest of  commerce,  as  well  as  the  convenience  of  parties, 
demands  this  construction,  unless  forbidden  by  the  terms  of 
the  contract,  and  more  especially,  as  the  clause  is  peculiar  to 
our  own  policies.    One  of  the  principal  objects  of  this  clause, 
no  doubt,  was,  to  give  the  underwriters  lime  to  determine, 
after  being  apprized  of  the  loss,  whether  they  would  pay 
without  a  suit ;  and  for  the  purpose  of  furnishing  them  with 
evidence  on  which  to  ground  their  determination,  they  ought 
to  have  offered  what  may  afford  them  a  reasonable  satisfac- 
tion, according  to  the  course  of  mercantile  business.     I  am, 
therefore,  of  opinion,  that  the  documentary  proof,  to  wit,  the 
protest,  bill  of  lading,  and  invoice  of  goods  insured,  were  alt 
the  preliminary  proofs  necessary  for  the  plaintiff  to  exhibit 
to  the  underwriters  previous  to  his  bringing  his  action,  ac- 
cording to  the  legal  import  and  true  intent  and  meaning  of 
this  clause  in  the  policy ;  and  more  especially,  in  the  present 
case,  as  it  is  stated,  that  the  plaintiff's  interest  and  loss  were 
fully  proved  on  the  trial,  and  the  only  possible  benefit  resul- 
ting to  the  defendants  from  the  contrary  construction,  would 
be  to  turn  the  plaintiff  round  to  bring  a  new  suit.     This 
consideration  ought  not,  however,  to  influence  the  decision, 
if  it  was  clearly  made  necessary  by  the  contract,  that  the 
preliminary  proof  should  be  different  from  that  offered.    Bat 
as  I  do  not  think  that  requisite,  I  am  of  opinion,  the  verdict 
ought  not  to  be  set  aside. 

Radcliff,  J.  The  question  is,  whether  by  the  terms  of 
the  policy,  the  plaintiff  was  obliged  to  make  oath  of  his  in- 
terest in  the  cargo,  before  he  was  entitled  to  demand  pay* 
ment  of  the  defendants.    The  proof  required  on  this  occasion 
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was  the  plaintiff's  owd  oath,  and  not  proof  by  witness* 
es,  or  any  other  species  of  evidence.    Proof  in  *gen-    [*228] 
eral,  in  a  legal  sense,  means  proof  by  witnesses^  and 
if  it  be  contended  that  the  defendants  had  a  right,  in  this  in* 
stance,  to  demand  legal  proof  of  the  loss,  thirty  days  before 
bringing  the  action,  that  proof  ought  to  have  been  by  wit- 
nesses, or,  at  least,  by  some  evidence  which  would  be  admit- 
ted in  a  court  of  justice,  and  not  proof  by  the  oath  of  the 
party.     The  contract  itself  does  not  require  the  oath  of  the 
party,  and  without  such  a  provision  in  the  contract,  the 
policy  of  the  common  law  will  certainly  not  tolerate  the 
principle  that  one  party  may  impose  on  another  the  necessity 
of  swearing  to  his  right  of  action,  before  he  shall  be  entitled 
to  recover.      It  is  not  competent  to  any  one  thus  to  judge 
bis  adversary  upon  oath.     A  party  to  a  suit  is  not  even 
bound  to  disclose  the  particular  grounds  of  his  action,  or  any 
fact  of  his  defence,  either  directly  or  collaterally,  except  when 
he  comes  to  ask  a  favour,  and  his  conduct  is  liable  to  sus- 
picion, as  on  putting  off  a  trial  to  an  unusual  period*     If  it 
could  on  any  principle  be  allowed,  I  think  the  party  demand- 
ing it  ought  to  be  concluded  by  it,  and  not  be  permitted  thus 
to  entrap  his  adversary,  by  professing  a  reliance  on  his  ver- 
acity, and  afterwards  disputing  it.     If,  therefore,  the  terms 
of  the  policy  admit  of  any  other  interpretation,  we  ought  to 
adopt  it,  and,  I  think,  they  evidently  admit  of  a  different 
and  more  rational  construction.     The  expression  is  general, 
^  thirty  days  after  proof  of  loss."    It  must  be  taken  in  con- 
nection with  the  subject  matter,  and  according  to  the  usual 
course  of  such  proceedings.    The  loss  itself  is  usually  proved 
by  the  protest  of  the  captain,  and  this,  as  far  as  it  goes,  is 
proof  upon  oath,  and  thus  far  the  expression  ^'  proof  of  loss" 
may  be  teehnically  proper ;  and  I  believe  that  thus  far  only 
was  proof  upon  oath  originally  contemplated.     As  far  as 
proof  of  interest  may  be  required,  independent  of  the  cap- 
tain's protest,  I  think  it  can  only  be  construed  to  mean  the 
usual  documentary  proofs  attending   the  subject,  the  bill 
of    lading,  invoice  and    other  papers,  if  there  be  any. 
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[*229J  'These  satisfy  the  terms  of  the  expression,  granting 
that  proof  of  loss  also  implies  proof  of  interest, 
which  may  admit  of  some  question.  The  parties  in  this  case 
could  not  mean  legal  proof  which  can  only  be  taken  in  a 
course  of  legal  proceeding.  They  plainly  referred  to  a 
different  mode  of  proof,  before  the  commencement  of  any  le- 
gal process;  and  I  thiuk  could  only  have  contemplated  the 
production  of  that  species  of  evidence  which  would  satisfy 
a  reasonable  mind.  They  must  have  had  in  view  the  exis- 
ting laws  of  the  country  to  govern  their  contract ;  and  could 
not  mean  that  an  extrajudicial  mode  of  inquiry  should  be 
instituted  to  obtain  a  new  species  of  proof.  Such  a  procee- 
ding is  unknown  to  the  law,  and  wholly  unauthorized.  There 
is  no  tribunal  before  which  such  proof  could  be  made,  and 
no  one  authorized  to  examine  or  decide  upon  it.  Indeed,  1 
am  strongly  inclined  to  think  that  no  magistrate  has  author- 
ity to  take  the  proof  required  by  the  defendants.  Mr.  Justice 
Blackstone,  in  his  Commentaries,  says,  that  it  is  much  to  be 
questioned  how  far  any  magistrate  is  justifiable  in  taking  a 
voluntary  affidavit,  in  any  extrajudicial  matter;  and  we 
ought  not  to  give  a  construction  to  this  contract  which 
would  require  a  proceeding  altogether  novel,  and  in  itself 
improper. 

The  cases  which  have  been  cited  on  the  argument  are  ex- 
tremely loose,  and  have  established  no  certain  rule  on  th« 
subject.  In  the  case  of  Tedcasth  v.  HoltDellj  (Cro.  Eliz. 
236,)  the  defendant  covenanted  to  pay  in  one  month  after 
notice  of  the  goods  which  might  be  embezzled  by  an  appren- 
tice, the  same,  (the  embezzlement)  being  sufficiently  proved* 
Gawdy  and  Fenner,  two  of  the  justices,  conceived  the  proof 
ought  to  be  before  action  brought  by  some  collateral  meane, 
but  in  what  manner,  or  by  what  means,  they  did  not  say, 
aud  the  case  was  decided  on  a  different  ground. 

In  Oold  V.  Deaths  (Cro.  Jac  381 ;    Hob.  92 ;    1  Lutw. 

666 ;  3  Bulst.  56,)  the  covenant  was  to  pay  in  three 

[*230]    months  "after  due  proof  thereof  made  by  ttie  con/ct- 

sion  of  the  apprentice,  or  otherwise  howsoever^  and 
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notice  thereof  given,  'rhe  court  resolved  that  the  proof  in- 
tended was  proof  before  action  brought,  which  could  not  be 
by  trial,  but  ought  to  be  in  such  manner  as  it  may;  and  if 
made  to  the  defendant,  they  said  it  ought  to  be  only  by  wit* 
nesses  who  will  affirm  it  before  him;  and  if  to  be  made  to 
J.  S«  (a  third  person)  by  witnesses  produced  before  him ; 
and  Dodderidge,  J.  added,  that  the  proof  referred  to,  being 
the  confession  of  the  party,  it  was  sufficient  if  he  confessed 
it  under  his  hand.  The  expressions,  confession  under  his 
hand,  witnesses  produced  before  him^  or  who  will  affirm  it 
before  him,  in  the  sense  there  used,  do  not  imply  proof  upon 
oath ;  and  that  case  was  decided  on  the  ground  of  the  party 
having  confessed  it  under  his  hand,  which  was  held  suffi- 
cient. 

I  In  Cockaine  v.  Ooodlage,  (1  Bulst.  40,)  where  the  con- 
dition of  a  bond  was  to  pay  in  three  months  after  demand, 
and  due  proof  made  of  embezzlement  by  an  apprentice,  the 
court  held  that  proof  was  necessary  to  be  made  three  months 
before  the  suit  was  brought,  and  that  it  might  have  been 
proved  by  an  accouut  stating  the  arrearages,  &c. 

The  case  of  Lee  v.  Fydge^  (Cro  Jac.  488,)  turned  on  a 
defect  in  the  plea,  and,  at  most,  decided  only  that  the  mode 
of  proof  ought  to  have  been  set  forth. 

In  Tracy  v.  Cheshue^  (2  Keb.  239,)  the  condition  was  to 
pay  by  a  certain  day,  all  such  sums  of  money  as  should  ap- 
pear  to  be  due.  The  court  decided  that  by  proof  generally, 
is  meant  proof  to  a  jury,  and  that  there  wtis  no  difference 
between  a  condition  to  pay  what  is  due  and  what  shall  ap^ 
pear  to  be  due.  In  that  case  Twisden,  J.  at  first  dissented, 
saying  that  proof  by  such  a  day  cannot  be  by  jury,  and, 
therefore,  may  be  by  note^  affidavit  or  otherwise^  but  he  after- 
wards agreed  with  the  rest  of  the  court,  on  the  general 
ground.  There  is  nothing  in  that  case  in  any  way  appli- 
cable to  the  one  before  us,  but  the  dictum  of  Justice 
Twisden,  the  result  of  his  first  impression,  *and  [*231] 
which  he  afterwards  relinquished  as  foreign  from 
the  point  decided. 
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In  Crockhay  v.  Woodward^  (Hob.  217,}  the  coart  agreed, 
that  where  the  form  of  proof  was  appointed  by  the  parties, 
that  should  prevail,  as  iu  Gold's  Case  above  mentioned ;  as 
if  it  were  to  be  made  by  certificate  in  writing,  or  by  wit- 
nesses before  two  aldermen,  or  the  like,  which  proof  could 
not  be  judicial. 

The  case  of  Ahel  v.  Potls^  (3  Esp.  242,)  related  to  the  com- 
petency of  the  proof  of  interest  at  the  trial.  In  the  case  of 
Camberling  v.  Af  Calif  (2  Dallas,  230,)  there  was  no  sort  of 
proof  offered  before  the  action  was  commenced. 

None  of  these  cases  apply  to  the  present,  unless  it  be  that 
of  Crockhay  v.  Woodward^  in  which  the  court  agreed  to 
the  general  principle,  that  the  form  of  proof  appointed  by 
the  parties  should  prevail ;  as  if  it  were  appointed  to  be 
made  by  certificate,  or  by  witnesses  before  two  aldermetif 
or  the  like.  It  is  a  sufficient  answer  to  say  that  in  the  case 
before  us,  the  form  of  proof  was  not  prescribed,  and  that 
the  expression  is  after  ^^  proof  of  loss^  genemlly.  But  for 
the  reasons  already  given,  I  should  not  be  inclined  to  sub- 
scribe to  the  correctness  or  authority  of  that  case,  in  rela- 
tion to  the  supposed  proof  by  witnesses  before  two  aldermen. 
That  mode  of  proof  appears  to  have  been  mentioned  mere- 
ly incidentally  by  the  court,  in  reasoning  on  the  subject,  and 
was  not  distinctly  considered. 

Upon  the  whole,  I  am  of  opinion,  that  there  is  no  adjudged 
case  which  is  decisive  of  the  question  before  us,  and  that  on 
principle  and  reason,  and  according  to  the  usual  course  of 
such  proceedings,  the  proof  offered  by  the  plaintiff  was  suf- 
ficient. 

Kent,  J.    The  only  question  raised  in  this  case  is, 
whether  the  plaintiff  produced  to  the  defendants 
[*232J    proof  *of  loss,  before  bringing  his  suit,  sufficient 
to  entitle  him  to  recover? 

The  plaintiff  exhibited  the  protest,  bill  of  lading  and  in- 
voice. This  species  of  proof  has  been  aptly  termed  docu- 
mentary evidence.  The  interest  of  the  assured  may  be  pro- 
ved by  such  documents.    The  bill  of  lading  is  always  re* 
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ceired  as  a  document  of  the  goods  laden  on  board,  and  ia 
the  present  case,  the  authenticity  of  the  hand-writing  of  the 
master  was  not  questioned.  The  protest  is,  in  mercantile 
understanding,  high  evidence  of  loss ;  and  it  may  well  have 
been  intended  by  the  parties,  since  the  strict  proof  requisite 
on  a  trial  was  surely  never  within  their  contemplation.  As 
long  as  the  words  of  the  policy  can  be  satisfied,  by  furnish- 
ing the  papers  that  were  produced,  we  ought  not  to  extend 
them  so  far  as  to  include  proof  by  the  oath  of  witnesses,  or 
the  oath  of  the  party,  which  seems  to  have  been  required  in 
the  present  case.  The  law  will  not  sanction  an  oath  ad- 
ministered, at  the  instance  of  an  individual,  when  there  is 
not  a  lis  pendens,  unless  there  be  a  positive  provision  for 
the  case.  Many  difficulties  would  arise  under  the  construc- 
tion, that  the  parties  intended  proof  by  witnesses.  These 
difficulties  are  avoided  by  confinin j^  the  words  to  the  vouch- 
ers respecting  the  property  on  board,  and  as  to  the  loss ; 
and  such  vouchers  are  to  be  furnished  to  the  insurer,  not  in 
the  light  of  proof,  technically  considered,  but  as  reasonable 
information  or  notice,  upon  which  he  is  to  act. 

Something  analogous  to  this  was  the  case  of  Abel  v. 
PMs^  (3  Esp.  Cases,  242,)  in  which  there  was  a  memoran- 
dum in  the  policy,  that  the  loss  was  to  be  adjusted  with- 
in three  months  after  advice  of  the  loss*  These  words 
were  liberally  construed  to  mean  not  exclusively  a  direct 
notice  from  the  insured ;  but  the  entry  of  the  capture  in 
Lloyd's  books,  with  presumptive  evidence  that  the  insurers 
must  have  seen  them,  was  held  sufficient. 

*It  is,  perhaps,  unnecessary  to  examine  the  eases  ["233] 
which  were  cited  to  show  that  a  stipulation  of  the 
parties,  that  proof  by  witnesses  or  the  oath  of  the  party 
should  be  furnished,  would  be  a  valid  stipulation,  because, 
for  the  reasons  already  given,  the  words  in  the  present  case 
can  be  sufficiently  answered,  without  resorting  to  proof  be- 
yond the  documents  that  were  furnished.  My  present  im- 
pression is  against  the  validity  of  a  stipulation,  that  a  party 
shall  not  be  entitled  to  sue  and  recover,  on  a  just  demand, 
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until  he  shall  have  furnished  the  opposite  party  with 
by  the  oath  of  himself  or  of  witnesses ;  and  it  appears  to 
me,  on  examination,  that  none  of  the  cases  afford  us  a  direct 
judicial  decision  to  that  effect.  (See  TedcastU  v.  HoUaw^f^ 
Cro.  Eliz.  236.  Gold  v.  Death,  Hob.  9^  Cro.  Jac.  381- 
3  Bulst.  64  S.  O.  Year  Book,  10  Edw.  IT.  pi.  1 1,,  a  dic- 
tum of  two  judges.  Palm.  166.  1  Bulst.  40.  Coekaine  r. 
Goodlage,  2  Dall.  282.)  None  of  them  go  further  than 
dkta,  or  collateral  sayings,  and  none  define  the  mode  or 
manner  of  the  proof.  I  wish,  however,  to  be  understood  as 
not  giving  any  definitive  opinion  upon  that  point,  as  it  is 
sufficient  to  say  that,  in  the  present  instance,  the  requisite 
proof  was  produced. 

I  am  of  opinion,  accordingly,  that  the  plaintiff  is  entitled 
to  judgment. 

Livingston,  J.  dissented. 

Lewis,  Ch.  J.  not  having  h6ard  the  argument,  gave  no 
opinion. 

Judgment  for  the  plaintiff.(aX&) 

(a)  [Old  note]  See  Taleoi  ▼.  Mmrine  Jnwurmnee  (kmpanft  9  Johni.  Rep. 
130.  Haff  ▼.  Marini  Insurance  Company,  4  Johne.  Repb  133.  Jokneton  t. 
Columbian  Inouranee  Company,  7  Johns.  Rep.  315.  Barker  v.  Pkanis 
Insurance  Company,  8  Johne.  Rep.  307,  317,  318. 

(b)  Mr.  Phillipe  obeerves  upon  the  sobject  of  this  **  caee  that  it  is  a  pretty 
general  praclioe  to  allow  some  time,  more  or  leet,  aeeording  to  tlie  law  or 
UMge  of  the  particalar  place,  from  eight,  to  thirty,  or  sizty  daysi  between  tha 
time  of  the  claim  and  proof  of  a  loee,  and  the  payment  of  it.  (Mag.  89.  i.  76.) 
The  Engliiih  marine  policies  contain  no  provision  on  this  subject  The 
American  marine  policies  universally  contain  a  proTision,  that  a  loos  shall  ba 
paid  in  thirty,  or  sixty,  or  ninety  days,  or  some  other  time,  after  proof  of  tko 
hoo.  The  time  agreed  upon  in  most  policies  is  sizty  daya.  The  eyidenoe  of 
the  lora  under  this  provision  of  the  policy  is  called  preliminary  proof. 

In  regard  to  the  kind  of  proof  requisite  under  this  provision,  Mr.  Chief  Jus- 
tice Thompson  said,  in  giving  the  opinion  of  the  court  in  Lawrence  v.  Ocean 
Ino.  Co,,  (11  Johns.  359,)  that  it  *' requires  only  reaoonable  information  to 
be  given  to  the  underwriters,  so  that  they  may  be  able  to  form  some  esti- 
mate of  their  rights  before  they  are  obliged  to  pay.  This  clause  has  always 
been  liberally  expounded,  and  is  construed  to  require  only  the  best  evidence 
of  the  loss  which  the  party  possesses  at  the  time.  (See  also  Barker  v.  Phmn, 
In$.  Co.  8  Johii&  337 ;  TaUott  t.  Mar.  Ino.  Co.  9  Johat.  130.) 
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The  ordinary  proofs  of  a  loss  are  the  invoice  {Allegre  v.  MaryL  Ins,  Co,  6 
Harris  &  Johns.  408,)  bill  of  lading,  &c.  to  show  the  intecest  of  the  assnred ; 
the  snrrey  (8  Johns.  307,  Anthonys  Cas.  N.  P.  16.  n.)  of  the  vessel  or  cargo* 
protests,  consoler  certificates,  letters  of  the  captain  or  other  correspondents* 
Slc,  to  show  that  a  loss  has  taken  place.  {Rohdins  v.  JV^.  Y.  Ins.  Co.  1  Hall, 
619.)  Where  the  captain  had  been  made  prisoner,  and  the  assured,  being 
informed  of  the  loss  by  the  pilot,  communicated  his  information  to  the  under- 
writers ;  Mr.  Chief  Justice  Parsons  said,  in  giving  the  opinion  of  the  court* 
"  The  evidence  of  the  loss  was  sufficient.  Nothing  can  be  objected  but  the 
want  of  affidavit,  which  it  is  not  usual  to  send.  The  master  was  a  prisoner, 
and  oould  make  no  protest,  which  is  the  usual  evidence."  {Munsan  v.  New 
Eng,  Mar,  Ins,  Co.  4  Mass.  Rep.  88.  See  also  Johnston  v.  CoL  Ins.  Co,  7 
Johns.  315.)  Letters  from  the  roaster  or  other  person,  giving  an  account  of  a 
loss,  have  been  held  to  be  sufficient  preliminary  proof,  {Craig  v.  Un,  Ins.  Co, 
6  Johns.  226 ;  Barker  v.  Phoen.  Ins.  Co.  8  Johns.  237.)  as  also  the  protest  of 
the  master  and  mate. 

See  further  upon  this  subject,  Lovering  v.  Mercantile  Ins.  Co,  12  Picker- 
ing 348,  Hajf  V.  Marine  Ins.  Co.  Anthon,  14.  In  Allegre  v.  Ins.  Co.  (6 
Harris,  Johnson  408,)  it  was  held  that  the  proof^to  be  exhibited  in  case  of  a 
partial  loss  within  a  clause  in  the  policy,  providing  for  payment  **  in  ninety 
days  after  proof  and  adjustment"  was  the  protest,  bill  of  lading,  and  invoice, 
or  such  equivalent  proof  as  the  nature  of  the  loos  admitted. 


Vol.  III.  39 


^34  CASES  IN  THE  SUPREME  COURT. 


Jackflon  ▼.  Rumaey. 


[  •234]   *J ACK80N,  ex  dem.  Woodhull  and  others, against 

RUMSEY. 

The  reeord  of  a  will  proved  under  the  etatute,  (seas.  24,  c.  9,  a.  6,)  is  not  eon- 
olnaive  upon  the  heir,  ao  aa  to  prevent  the  admiasion  of  evidence  to  impeach 
ita  validity.  The  record  of  a  will,  like  that  of  a  deed,  is  only  frima  facie 
evidence  of  ita  authenticity. 

A  penon  who  waa  a  tenant  under  a  deviate  of  part  of  the  estate  devised,  was 
bold  to  be  a  competent  witneas,  in  an  action  of  ejectment  brought  by  the 
heir  against  a  tenant,  who  held  part  of  ihe  premiaes  under  the  testator  or 
deviaee,  and  under  the  witneaa,  in  order  to  impeach  the  validity  of  the  will* 

This  was  an  action  of  ejectment.  The  lessors  of  the 
plaintiff  proved  themselves  the  heirs  of  Nathaniel  Wood- 
hull,  who  died  seised  of  the  premises  in  question.  The  de< 
fendant  then  offered  the  record  of  a  will  of  Nathaniel  Wood- 
hull,  proved  and  recorded,  agreeably  to  the  statute,  in  the 
court  of  common  pleas  of  Orange  county,  and  which  was 
read  in  evidence  to  the  jury.  By  this  will,  it  appeared  that 
Elizabeth  Woodhull  was  the  sole  devisee  of  all  the  estate  of 
the  testator. 

The  lessors,  in  order  to  prove  that  the  testator  was  non 
compos  at  the  time  of  executing  the  will,  or  that  the  will  had 
been  obtained  by  unfair  practices,  offered  Samuel  Strong  as  a 
witness.  The  witness  was  objected  to,  because  it  appeared 
that  he  was  a  tenant  under  Elizabeth  Woodhull,  of  part  of 
the  real  estate  claimed  by  her,  under  the  will ;  and  that  the 
defendant  held  a  part  of  the  premises,  either  under  a  con- 
tract made  with  the  testator,  in  his  lifetime,  or  under  Eliz- 
abeth Woodhull,  the  devisee,  and  the  residue  of  the  premises 
under  the  witness,  as  tenant ;  that  his  evidence,  therefore, 
went  to  impeach  the  title  under  which  he  held,  and  also  to 
impeach  the  title  he  had  conveyed  to  the  defendant,  who 
was  his  tenant.  The  judge  before  whom  the  cause  was 
tried,  thinking  the  objection  well  founded,  rejected  the  wit- 
ness, and  the  point  was  reserved,  as  a  ground  for  a  motion 
for  a  new  trial.     It  was  further  objected,  on  the  part  of  the 
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defendant, t  has  no  evidence  could  be  received  to  invalidate 
the  will,  after  it  had  been  duly  proved  and  recorded,  accor- 
ding to  the  statute ;  that  any  evidence  to  impeach  the  vah'd- 
ity  of  its  execution,  must  be  given  at  the  time  and  place 
when  and  where  the  will  is  offered  to  be  proved, 
and  before  it  is  recorded.      But  this  'objection  was    [*235] 
overruled  by  the  judge,  and  several  witnesses  were 
examined  on  the  part  of  the  plaintiff,  to  invalidate  the  will. 
The  jury  found  a  verdict  for  tlie  defendant. 

A  motion  was  afterwards  made  to  set  aside  the  verdict* 
and  for  a  new  trial,  for  the  misdirection  of  the  judge. 
Hamilton  and  Everlson.  for  the  plaintiff. 
Hoffman^  Riggs  and  Jones^  contra. 
Kent,  J.  delivered  the  opinion  of  the  court.    Two  ques- 
tions were  raised  on  the  argument  of  this  case. 

1st.    Whether  the  record  of  the  will  was  conclusive,  so 
that  no  evidence  was  admissible  to  impeach  the  validity  of 
the  will  ? 
2d.    Whether  Samuel  Strong  was  a  competent  witness  ? 
1.    The  will  was  proved  under   the  act  of  4th  April, 
1786,  (Laws,  vol.  1,  p.  276 ;    Rev.  Laws,  sess.  24,  c.  9,  s. 
6,)  which  enacts,  "that  where  real  estate  shall  be  devised  by 
will,  &c.  the   executors,  or  other  persons  interested,  may 
cause  the  will  to  be  brought  before  the  court  of  common 
pleas  of  the  county  where  the  lands  lie,  and  the  court  shall 
cause  the  witnesses  to  be  examined  in  open  court,  and  if  it 
shall  appear  that  the  will  was  duly  executed,  and  the  testa- 
tor of  sane  mind,  &c.  the  court  shall  direct  the  will  and 
proof  to  be  recorded.    But  the  court  shall  not  proceed  to  ex- 
amine the  witnesses,  &c.  until  notice  shall  be  given  to  the 
heirs,  or  if  not  to  be  found  within  the  state,  fixed  up  at  the 
last  place  of  abode  of  such  testator,  at  least  15  days  before 
such  examination  ;"  and  the  statute  further  adds,  *<  that  the 
records  of  wills,  so  proved  and  recorded,  shall  be  as  good 
and  effectual  in  all  cases,  as  the  original  wills  would  be,  if 
produced  and  proved." 
I  am  satisfied,  from  (he  plain  letter  of  the  statute,  that 
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[*236]  *it  never  intended  that  the  proof  so  taken  should 
be  conclusive  upon  the  heir.  The  words  of  the  act 
do,  by  no  means,  warrant  such  a  construction ;  and  it  would 
be  unreasonable  to  adopt  it,  without  the  most  positive  injunc- 
tion, since  the  notice  to  the  heir  is  so  short,  as  in  case  of  his 
absence  from  the  state,  the  proof  may  take  place  without 
his  knowledge,  and,  consequently,  without  an  opportunity, 
on  his  part,  to  controvert  it.  The  instance  of  probates  of 
wills  of  chattels,  which  are  held  to  be  conclusive  upon  the 
courts  of  common  law,  was  cited  upon  the  argument,  as 
analogous  to  the  present  case,  but  the  reason  for  such  con- 
clusiveness does  not  apply  here.  The  spiritual  courts  in 
England  have  exclusive  jurisdiction  in  the  case  of  probates 
of  wills,  and,  for  that  reason,  the  courts  of  law  cannot  pass  a 
judgment  concerning  a  will,  in  opposition  to  the  decision  of 
the  ecclesiastical  court.  Nor  does  there  seem  to  be  any 
ground  for  the  suggestion,  that  the  statute  had  an  eye  to  this 
mode  of  proof,  as  a  substitute  for  the  mode  establishing  a 
will  in  chancery ;  for  if  a  question  of  fraud  in  obtaining  the 
will,  or  on  the  sanity  of  the  testator,  arises  in  that  court,  it  is 
never  tried  there;  but  an  issue  at  law  is  uniformly  directed. 
<2  Atk.  324,  42i.  3  Atk.  17.)  This  statute  proof  is  more 
like  the  case  of  a  bill  to  perpetuate  testimony,  for  it  directs 
the  proof  to  be  reduced  to  writing,  and  to  be  entered  upon 
record,  which  would  be  altogether  useless,  if  the  record  of 
the  will  was  conclusive.  The  record  of  a  will,  therefore,  like 
that  of  a  deed,  is  only  prima  facie  evidence  of  its  authen- 
ticity, and  may  be  repelled  by  contrary  proof.(a) 
2.     With  respect  to  the  second  question,  I  have  looked 

(a)  The  statutes  of  New  York  on  the  subject  of  proving  and  recordiog 
wills  of  real  estate  and  certifying  the  proof,  which  till  lately  confined  the 
power  to  the  courts  of  common  law,  will  be  mostly  found  by  the  following 
references  to  difierent  editions.  (1  Greenl.  236  ;  2  id.  235.  1  R.  L.  of  1801, 
p.  178,  act  of  April  5,  1603,  sess.  26,  ch.  99.  1  R.  L.  of  1813,  p.  361.  2  R. 
S  of  1830,  2d  ed.  p.  2,  et  seq.  See  also  Jackwn,  ex  dem.  Colden  v.  WaUh, 
14  John.  Rep.  407,  in  which  several  old  statutes  are  collated  and  applied.) 
None  of  these  statutes  make  the  probate  more  than  primi  facie  evidence. 
(Cow.  and  Hill's  Notes  to  1  Phill.  Ev.  1384.) 
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into  the  caaes,  and  find  no  rule  established  that  will  exclude 
the  witness.  He  cannot  be  considered  as  interested,  for  the 
verdict  being  between  other  parties,  could  not  be  produced 
in  evidence  for  or  against  him,  in  a  subsequent  suit  to  which 
he  was  a  party.  This  is  the  test  by  which  to  ascer- 
tain the  interest  of  a  witness,  being  the  *rule  recog-  [*237] 
nised  by  this  court  in  the  case  of  Van  Nuys  v.  Ter- 
hunCf  (ante,  82.)  And,  indeed,  were  it  otherwise,  the  in- 
terest, in  order  to  exclude  the  witness,  must  not  have  arisen 
after  the  fisiot  to  which  he  is  called  to  testify  happened,  and 
by  his  own  act,  without  the  interference  or  consent  of  the 
party  by  whom  he  is  called ;  because,  in  that  case,  it  would 
be  in  the  power  of  the  witness,  and  even  of  the  adverse  par- 
ty, to  deprive  the  person  wanting  his  testimony  of  the  ben- 
efit of  it.(6)  {Bent  V.  Baker,  3  Term  Rep.  27.  Peake's 
Evid.  106.)  The  witness  offered  was  not,  therefore,  incom- 
petent on  the  score  of  interest.  But  the  ground  on  which 
his  exclusion  was  ruled  at  the  trial,  was  the  relationship  in 
which  he  stood,  as  landlord  to  the  defendant,  and  as  tenat  to 
the  devisee  under  the  will.  This  relationship,  however, 
cannot  disqualfy  a  witness  in  a  controversy  in  which  a 
stranger  to  the  relationship  is  a  party,  and  calls  for  the  testi- 
mony. The  objection  must  be  confined  to  the  cases  in 
which  such  a  person  comes  forward  as  a  party,  to  impeach 
the  title  which  he  has  created  or  holds  under  another.  It  is, 
however,  not  necessary  to  say  how  far  a  party  shall  be  pre- 
vented from  attacking  such  a  connection.     It  is  sufficient  to 

(b)  Hafner  ▼.  Irwin,  4  IredeU,  539.  Baylor  t.  Smiihars,  1  Little,  105. 
Lmg  ▼.  BoOttf,  4  Sergeant  &  Rawie,  232.  BTDumiWa  WiU,  2  J.  J.  Mar- 
ahall,  331.  Caldwell*  v.  HarUih  3  Monroe,  349.  352.  Fhti^  ▼.  RiUy,  3 
Connecticut,  266.  Taiurn*9  Exteutors  y.  Lifton,  I  Cooke,  115.  Cowen  & 
Hill's  Notes  to  1  Phill.  Er.  272,  and  cases.  1  Greenl.  £y.  ed.  1842,  p.  197, 
198,  i  167,  p.  462,  §  418,  and  aath.  1  Starkie  Ey.  ed.  1842,  p.  129,  288. 
However,  a  witness  may  be  compelled  to  give  evidence,  which  may  ulti- 
mately affect  his  own  interest,  if  the  party  against  whom  this  interest  oper- 
ates insists  on  his  giving  testimony ;  provided  his  evidence  does  not  extend 
to  render  him  infamous,  or  prove  him  guilty  of  some  crime.  {MUler  v.  Crtyon, 
2  Brevard,  108,  and  auth.  cited  supra.) 
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observe,  that  when  called  as  a  witness,  by  a  third  person, 
the  objection  will  not  avail.  The  interests  of  the  third  per- 
son are  paramount,  and  control  the  objection. 

The  verdict  ought,  therefore,  to  be  set  aside,  for  the  mis- 
direction of  the  judge,  in  rejecting  the  witness,  and  a  new 
trial  awarded,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted.(c) 

(c)  Thtt  ao  intereet  in  the  question  does  not  disqualify ,  (see  supra  p.  83, 
II*  &•  to  Van  Nuy$  ▼.  Terhune.)  That  a  party  to  an  instrument  is  competent 
to  impeach  it  in  a  controversy  between  third  persons,  (see  supra,  p.  197,  n. 
5.  to  Winton  v.  Saidler.)  In  commenting  upon  the  question  whether  a  party 
to  an  Instrument  may  be  called  to  impeach  it,  Mr.  Hare  says,  "except  in 
as  far  as  it  may  be  comprised  in  the  common-law  doctrine  of  estoppel,  it  has 
been  everywhere  decided  to  apply  only  to  those  instruments  which  are  ne- 
|rotiable  in  their  character ;  though  in  the  terms  in  which  it  was  expressed 
by  Lord  Mansfield,  it  extended  to  all  instruments  in  writing,  of  whatever 
description.  (Pleasants  v.  Pembertorit  2  Dallas,  196  ;  Barren  v.  Skippen,  3 
Binney,  165 ;  M^Ferran  v.  Powers,  1  Sergeant  &  Rawle,  107 ;  Krank  v. 
Krank,  4  W.  tSc  S.  128 ;  Dickinson  v.  Dickinson,  9  Metcalf,  471 ;  Blagg  v. 
Ph»nix  Insurance  Company,  3  Washington  C.  C.  R.  5  ;  Loker  v.  Haynes, 
11  Masachusetts,  498  ;  United  States  v.  Leffier,  11  Peters,  95."  2  Smith's 
Leadg.  Gas.  Hare  &.  Wallace  ed.  of  1847,  p.  119,  note  to  Bent  v.  Baker  ) 
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•Bates   against  The    New  York    Insurance    [*238] 

Company. 

A.  sobscribed  50  shares  in  the  New  York  Insurance  Company,  at  fifty  doI« 
lars  each,  the  anoount  to  be  paid  in  five  instalments  of  ten  dollars  on  each 
share  ;  and  by  the  articles  of  association,  no  transfer  of  any  share  eoold 
be  made,  until  all  the  instalments  were  paid  in. 

A.,  after  payingr  the  two  first  instalments,  on  the  22d  of  July,  1796,  assigned 
the  shares,  and  all  his  interest  therein,  to  B.,  who  punctually  paid  the  three 
remaining  instalments  to  the  company,  at  the  times  at  which  they  were 
respectively  payable. 

The  company  knew  of  the  assignment  to  B.,  on  the  20th  of  January,  1797f 
and  between  that  time  and  the  SOtb  of  January,  1798,  three  dividends 
had  been  declared  on  the  stock  or  shares  by  the  company,  which  amounted 
to  525  dollars.  The  company  held  three  notes  of  A.  given  for  premimna 
of  insurance,  one  of  which,  dated  the  3d  of  June,  1796,  was  for  1,001  dollan 
and  became  due  in  December,  1796  ;  and  the  others,  dated  in  September^ 
1796,  became  due  in  March  following ;  and  they  applied  the  525  dollars 
due  for  the  dividends,  towards  the  payment  of  A.*8  notes,  after  deducting 
which  sum,  and  the  sum  for  return  of  premiums,  there  remained  due  to 
the  company,  on  the  notes  of  A.,  465  dollars  ;  and,  when  B.,  on  the  20th 
of  January,  1798,  paid  the  last  instalment,  and  demanded  a  transfer  of  the 
shares  to  him  ;  the  company  refused  to  make  the  transfer,  until  the  bal- 
ance due  from  A.,  (who  was  then  insolvent,)  was  paid  to  them.  B.  paid 
the  465  dollars  to  the  company,  who  thereupon  made  the  transfer  to  him. 

In  an  action  for  money  had  and  received,  &c.  brought  by  B.  against  the 
company,  to  recover  back  the  465  dollars,  and  also  the  dividends,  after  the 
20th  of  January,  1797  ;  it  was  held  that  the  action  would  lie,  and  that  the 
plaintifT  was  entitled  to  recover  the  465  dollars  paid  by  him,  bat  not  the 
dividends  received  by  the  defendants,  prior  to  the  20th  of  January,  1798, 
as  the  defendants  had  an  equitable  lien  on  that  money,  in  their  hands,  to 
pay  the  note  of  A.,  which  was  actually  due  to  them,  before  they  had  no> 
tice  of  the  assignment  to  B. 

This  was  an  action  of  assumpsity  for  money  had  and  re- 
ceived to  the  plaintiff's  use.  Plea,  non  assumpsit.  At  the 
trial  the  defendants  waived  all  exceptions  to  the  form  of  the 
action,  and  rested  on  the  merits  only. 

Norman  Butler  subscribed  for  fifty  shares  in  the  New 
York  Insurance  Company ;  each  share  being  of  the  value 
of  60  dollars.  On  the  22d  day  of  July,  1796,  Butler  assign- 
ed to  the  plaintiff  all  his  right  and  interest  in  the  fifty  sbarea* 
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By  the  articles  of  association  of  the  defendants,  the  sum  of 
10  dollars  on  each  share  was  payable  at  five  different  instal- 
ments; on  the  first  of  May,  1796,  the  20th  of  July,  1796^ 
the  20th  of  July,  1796,  the  20th  of  January,  1797,  the  20th 
of  January,  1798.  It  appeared  by  the  articles  of  associatioDi 
that  no  transfer  of  any  share  could  be  permitted  or  be  valid| 
until  all  the  instalments  on  such  shares  were  paid.  The 
two  first  instalments  were  paid  by  Butler,  and  the  three  last 
by  the  plaintiff,  who  regularly  received  a  notice  of  such 
payment  being  due,  from  the  secretary  of  the  company,  di« 
reeled,  however,  to  Norman  Butler.  It  was  also  proved  by 
the  secretary  of  the  company,  that  on  the  20th  day  of  Janu-- 
uary,  1797,  he  knew  of  the  assignment  from  Butler  to  the 
plaintiff;  and  that,  from  that  day  to  the  20th  of  January, 

1798,  three  dividends  were  made,  amounting  in  the 
[*239]    whole  to  626  dollars,  on  the  60  shares ;  which  sum  'the 

defendants  had  credited  on  three  certain  notes  given 
by  Norman  Butler  to  them.  The  first  note  was  dated  3d 
of  June,  1796,  for  1,001  dollars  and  26  cents,  payable  in  six 
months,  and  the  other  two  amounted  to  251  dollars  and  26 
cents,  dated  the  21st  of  September,  1796,  payable  six  months 
after  date ;  which  notes  were  given  for  premiums  of  insur- 
ance ;  and  by  return  of  premiumsi  the  sum  due  on  the  three 
notes  was  reduced  to  990  dollars ;  and  after  crediting  the 
626  dollars,  the  amount  of  the  three  dividends,  a  balance  re- 
mained due  from  Butler  to  the  defendants,  of  465  dollars. 
The  defendants  refused  to  transfer  the  shares  which  bad 
been  assigned  to  the  plaintiff  by  Butler,  until  that  sum  was 
paid,  which  the  plaintiff  accordingly  paid,  and  the  transfer 
was  made.  Butler,  on  the  20th  of  January,  1798,  was  in- 
solvent ;  and  on  that  day  the  last  instalment  was  paid  on 
the  60  shares,  and  the  plaintiff  requested  a  transfer  to  be 
made,  which  the  defendants  refused  to  make,  until  the  bal- 
ance due  on  the  three  notes  above  mentioned  was  paid.  It 
was  also  proved  by  the  secretary  of  the  company,  tliat  it 
was  common  to  make  assignments  of  stock,  and  that  it  was 
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their  practice  to  send  notices,  when  the  instalments  became 
dne,  to  the  persons  to  whom  the  stock  had  been  assigned. 

The  jury  found  a  verdict  for  the  plaintiff  for  990  dollars, 
subject  to  the  opinion  of  the  court,  on  a  case  containing  the 
above  facts ;  and  the  questions  raised  for  the  determination 
of  the  court  were,  whether  the  plaintiff  ought  to  recover  any 
thing ;  and,  if  so,  whether  he  should  recover  the  990  dollars, 
being  the  amount  of  the  three  dividends  made  after  his  as* 
sjgnment,  together  with  the  money  paid  by  him  in  order  to 
procure  the  transfer ;  or,  whether  he  should  recover  only 
the  465  dollars,  the  money  demanded  of  him,  and  paid  at  the 
time  the  transfer  of  the  stock  was  made. 

Pendleton  and  Wilkins^  for  the  plaintiff. 

Hoffman,  contra. 

Thompson,  J.  delivered  the  opinion  of  the  court  We 
are  of  opinion  that  judgment  ought  to  be  given  for  the  plain- 
tiff; but  the  question,  as  to  the  amount,  seems  to  divide  it- 
self into  two  distinct  considerations,  in  the  first  place, 
whether  the  465  dollars  were  paid  under  such  circumstances 
of  compulsion,  that  the  plaintiff  ought  to  recover  it  back,  or 
whether  it  must  be  considered  as  a  voluntary  payment,  and 
coming  within  the  rule  volenti  nonJU  injuria.  And,  in  the 
second  place,  whether  the  defendants,  holding  those  notes 
against  Butler,  were  authorized  to  appropriate  the  dividends 
on  those  shares  to  the  payment  of  the  notes  after  they  had 
received  notice  of  the  assignment  of  the  stock  to  the  plaintiff. 

The  equitable  extension  of  this  kind  of  action  has  of  late 
been  so  liberal,  that  it  will  lie  to  recover  money  obtained 
from  any  one,  by  extortion,  imposition,  oppression,  or  taking 
an  undue  advantage  of  his  situation.  In  the  present  case, 
there  was,  at  least,  an  undue  advantage  taken  of  the  plain* 
tiff's  situation.  He  had  purchased  of  Norman  Butler  the 
fifty  shares ;  a  regular  assignment  was  made  to  him ;  but 
the  transfer  could  not  be  completed  without  the  assent  of  the 
defendants.  He  had  given  notice  to  the  defendants  of  the 
assignment,  and  had  paid  them  three  instalments,  amount- 
ing to  1,500  dollars ;  and  no  information  appears  to  have 
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been  given  to  him  by  the  company,  that  they  had  any  de- 
mand against  Butler,  who  had  now  become  insolvent,  and 
the  plaintiff  had  no  mode  of  indemnifying  himself,  for  the 
money  paid  Butler,  or  for  the  instalments  which  he  had  paid, 
but  by  some  means  or  other  procuring  a  transfer  of  the 
stock,  which  he  had  purchased,  which  the  defendants  re- 
fused to  make,  unless  he  paid  them  the  466  dollars,  which 
was  not  then  due  from  Butler  to  them.  The  purchase  of 
the  stock  had  been  made  by  the  plaintiff,  and  the  business 
transacted  according  to  the  usage  and  practice  before  adop- 
ted by  the  defendants,  and  he  had  reasonable  grounds  to 
believe,  when  he  made  the  purchasci  that  the  trans- 
[*241]  fer  would  *be  made  to  him,  agreeably  to  the  former 
practice  of  the  company,  and  wliich  they  in  equity 
and  good  conscience  were  bound  to  do.  The  money  being 
inequitably  demanded  of  him,  he  must  be  presumed  to  have 
paid  it,  relying  on  his  legal  remedy  to  recover  it  back.  In 
the  case  of  Astly  v.  Reynolds^  (2  Str.  913,)  money  paid  un- 
der circumstances  less  coercive  than  in  the  present  case  was 
recovered  back  in  this  form  of  action.  In  that  case  the 
plaintiff  had  pawned  some  plate  to  the  defendant,  and,  when 
he  came  to  redeem  it,  the  defendant  refused  to  deliver  it 
up,  unless  he  was  paid  an  exorbitant  premium,  which  was 
paid,  and  an  action  brought  to  recover  the  money  back. 
The  court,  in  giving  judgment,  said  that  it  was  a  payment 
by  compulsion ;  the  plaintiff  might  have  such  an  immediate 
want  of  his  goods  that  an  action  of  trover  would  not  do  his 
business ;  that  where  the  rule  volenti  nan  fit  injuria  is  ap- 
plied, it  must  be  where  the  party  had  his  freedom  of  exerci- 
sing his  will.  In  the  case  of  Irving  v.  Wilson^  (4  Term 
Rep.  486,)  and  also  of  jETun/,  Executor^  ^c.  v.  Stokes,  (4 
Term  Rep.  661,)  the  same  principles  are  fully  recognized 
and  adopted. 

It  is  contended,  on  the  part  of  the  defendants,  that  this  was 
a  voluntary  payment,  and,  therefore,  not  recoverable  back; 
and  to  establish  this,  two  cases  have  been  cited.  Brawn  v.  Jlf - 
Kinnalf/i  (1  Esp.  Cases,  279,)  and  Bizev.  Didcasan^  (I  Term 
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Rep.  286.)  But  on  examination,  those  cases  do  not  compare 
\rith  the  present.  The  former  case  appears  to  have  been 
decided  on  the  ground  that  the  money  for  which  the  action 
iras  broug^ht  had  been  paid  pending  a  former  suit,  and  that 
the  plaintiiflf,  Brown,  might  have  interposed,  as  a  defence  in 
that  action,  the  same  matter  on  which  he  then  relied  to  re- 
cover ;  and  that  to  allow  him  to  sustain  his  action  would  be 
to  try  every  such  matter  twice.  In  the  latter  case,  the 
money  for  which  the  action  was  brought,  in  equity  and  con- 
science, belonged  to  the  defendant ;  and  although  the  plain- 
tiff  could  not  in  law  have  been  compelled  to  pay  it ; 
yet  'after  he  had  voluntarily  paid  it,  the  court  on  [*242] 
that  ground  refused  to  sustain  an  action  to  recover 
it  back.  On  the  whole,  we  are  of  opinion  that  the  465  dollars 
could  not,  under  all  circumstances,  be  considered  a  vohinta* 
ry  payment,  but  as  made,  in  some  measure,  by  compulsion, 
an  undue  advantage  having  been  taken  of  the  plaintiff's 
situation,  and  that  he  ought  to  recover  it  back. 

The  second  question  with  respect  to  the  dividends  appro- 
priated by  the  defendants,  involves  points  of  greater  doubt 
and  difficulty.  From  the  case  it  appears,  that  the  assign- 
ment from  Butler  to  the  plaintiff  was  made  on  the  22d  of 
July,  1796,  but  it  does  not  appear  that  notice  of  it  was  given 
to  the  defendants,  until  the  20ih  of  January,  1797;  and  the 
three  dividends  were  made  after  that  period.  Had  the  money 
been  actually  paid  over  to  Norman  Butter  after  the  defend- 
ants received  notice  of  the  assignment,  we  should  be  in- 
clined to  protect  the  rights  of  the  assignee,  and  consider  it  a 
payment^wrongfully  made,  and  that  the  plaintiff  ought  to 
recover  the  amount.  But  in  the  present  case,  the  defendants 
had,  at  the  time  of  receiving  the  notice,  an  equitable  lien  on 
this  money  ;  all  the  three  notes  given  by  Butler  to  the  de- 
fendants were  dated  prior  to  the  notice,  and  the  one  for  1,001 
dollars  and  25  cents,  was  actually  due  at  the  time  they  re- 
ceived notice  of  the  assignment ;  and,  after  deducting  the 
amount  of  the  return  premiums,  there  was  a  balance  due  on 
that  note  of  738  dollars  and  76  cents,  which  was  more  than 
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sufficient  to  absorb  the  three  dividends  amonnting  only  to 
525  dollars.  By  the  terms  of  the  association,  the  defendants 
could  not  be  called  upon  to  transfer  the  stock,  until  the  20th 
of  January,  1798,  being  the  day  on  which  the  last  instal- 
ment for  the  shares  was  paid  ;  and  they  were  then  bound  to 
make  the  transfer,  and  would  not  have  been  justifiable  in 
denying  it,  until  another  dividend  was  made,  so  as  to  satisfy 
the  residue  of  their  demand  against  Butler.    We  wish  to  be 

understood  that  our  opinion  of  the  defendants'  right 
[*243]    to  apply  the  three  dividends  of  525  "dollars  to  the 

payment  of  their  demand  against  Butler,  is  founded 
on  the  circumstance  that  the  first  note  was  actually  due 
when  they  received  notice  of  the  assignment.  The  money 
in  their  hands,  they  had  a  right  to  consider  it  as  appropriated 
to  the  payment  of  that  demand  ;  and  it  is  unnecessary  to  say 
what  would  have  been  our  decision  had  the  note  not  been 
due.  We  are,  therefore,  of  opinion,  that  the  plaintiff  is  en- 
titled to  recover  the  465  dollars  only,  with  the  interest  from 
the  20th  of  January,  1798. 

Judgment  accordingly.(a) 

(a)  The  books  are  full  of  cases  which  confirm  the  principle  of  Bate$  y.  Th$ 
New  York  Jna,  Co.  (See  Comyn's  Dig.,  Action  upon  the  case  upon  Assump. 
A.  1  I  Harrison's  Dig.  ed.  1846,  vol.  1,  p.  393,  ut  sup. ;  vol.  5,  p.  95,  et  seq, 
1  Steph.  N.  P.  335,  Assumpsit,  IV.,  1 ;  Wbeaton's  Selwyn,  ed.  1848,  p.  81, 
et  »$q. ;  United  States  Digest,  Assampsit,  VI.  a.  d. ;  Id.  supp.  VI.  a.  d. ; 
Gilchrist's  Dig.  Ass\impsit,  £.  p.  29,  30 ;  Halsted's  Dig.  tit  Money  had  and 
received,  p.  625 ;  Maryland  Dig.  tit  Assumpsit,  II.  b.  vol.  1»  69 ;  Minot's 
Dig.  tit  Assumpsit,  IL  p.  52 ;  Rice's  Dig.  tit  Aasumpnt,  II.  p.  69 ;  Chitty 
on  Gont  ed.  1848,  p.  601,  et  seq.) 
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CoiT  and  Woolsey  against  Houston. 

A.  being  indebted  to  B.  by  a  prominory  note,  for  $1,167,  it  was  agreed  in 
writing  between  them,  that  A.  should  deiiver  to  B.  as  much  coal  at  ten 
dollars  per  chaldron,  as  would  amount  to  the  sum  due  on  the  note,  the 
coal  to  be  of  the  like  quality  with  that  purchased  by  A.  of  B.  out  of  a  cer- 
tain ship.    No  time  or  place  was  fixed  for  the  delivery,     A.  having  in  hie 
coal  yard  a  latge  quantity  of  coal,  and  sufficient  of  the  quality  mentioned, 
though  consisting  of  different  kinds,  immediately  afterwards,  and  at  difierent 
times,  tendered  to  B.  the  coal,  in  satisfaction  of  the  note,  and  B.  made  no 
objection  to  the  place  or  mode  of  delivery,  but  said,  at  one  time,  he  would 
send  and  take  them,  and  at  another,  that  he  was  not  ready  to  receive 
them,  and  finally  neglected  to  take  them.    In  an  action,  afterwards  brought 
by  B.  against  A.,  on  the  note,  it  was  held  that  the  agreement  for  the  deliv- 
ery of  the  coal  was  valid,  and  that  the  tender  on  the  part  of  A.  was  equi- 
valent to  a  performance,  so  as  to  bar  the  plaintiffs'  action,  and  might  be 
pleaded  by  way  of  accord  and  satisfaction. 
An  accord,  in  order  to  be  an  effectual  plea  in  bar,  must  be  executed  and 
satisfied  with  a  recompense  in  fact,  or  with  an  action,  or  other  remedy  to 
execute  it  and  recover  a  recompense.    Per  Thompmni,  J.,  the  other  judges 
ace. 
It  is  a  principle  settled,  that  if  a  person  is  to  acquire  a  right  to  a  debt  or  duty 
by  previously  doing  some  act,  this  right  is  as  completely  vested  by  an  ofier 
to  do  it  and  a  refusal,  as  if  the  act  had  been  actually  performed,  or,  in  other 
words,  a  tender  and  refusal  is  equivalent  to  a  performance.    Per  Lhing* 
stont  J.,  the  other  judges  ace, 
Radeliff,  J.,  thought  that  the  defendant  ought,  in  strictness,  to  have  sepa- 
rated the  quantity  sold,  in  order  to  make  a  specific  tender,  and  to  ascertain 
that  it  corresponded  with  the  quality  contracted  for ;  and  that  the  accord 
was  never  in  fact  executed. 

This  was  an  action  of  assumpsit,  brought  by  the  plain- 
tifiis,  as  endorsees,  against  the  defendant,  as  endorser,  of  a 
promissory  note,  given  by  P.  and  G.  Skidmore,  to  William 
Burrall,  for  1,167  dollars  and  33  cents,  payable  the  14th  day 
of  November,  1800.  The  defendant  pleaded  non  assumpsit^ 
with  notice  that  he  should  give  in  evidence  an  agreement,  in 
the  words  following  to  wit :  '<  We  do  agree  to  deliver  to 
Coit  and  Woolsey  as  much  coal  as  will  amount,  at  ten  dollars 
per  chaldron,  to  principal,  interest  and  charges  of  the  note 
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which  they  now  hold  against  us,  the  said  coal  to  be  of  an 
equal  quality  with  the  coal  we  purchased  from  them,  from 
the  ship  New  York,  Captain  John  Seaward,  which 
f*244]  was  from  Glasgow.  New  York,  'December  24,  • 
1800.  Paul  Skidmore,  William  Houston,  William 
Burrall.'' 

The  notice  further  stated,  that  the  defendant  had  offered 
and  tendered  the  coal  on  the  agreement,  and  that  the  plain- 
tiffs refused  to  accept  them ;  and  further,  that  he  had  de- 
livered, and  the  plaintiffs  accepted,  the  coal  in  full  satisfac- 
tion of  the  note.    From  the  testimony  stated,  it  appeared 
that  the  defendant  had  a  large  quantity  of  coal,  in  a  coal 
yard,  in  Roosevelt  street.    There  were  3  or  400  chaldrons, 
which  was  generally  as  good  as  that  received  from  the  ship 
New  York,  but  it  lay  in  bulk,  and  no  considerable  quantity 
of  one  kind  could  be  taken,  without  mixing  with  others. 
The  market  price  of  coal  at  the  time  was  about  JO  dollars. 
Shortly  after  the  above  agreement,  the  defendant  had  cart- 
men  and  laborers  ready  *to  deliver  the  coal  to  the  plaintiffs. 
About  the  beginning  of  February,  1801,  the  plaintiffs  offered 
the  coal  for  sale  to  William  Dodge,  saying  they  were  obliged 
to  take  them  back.    On  the  26th  or  27th  of  December,  1800, 
the  plaintiffs  were  requested  by  the  defendant's  clerk  to  take 
away  the  coal  from  Roosevelt  street,  which  they  said  they 
would  do.    It  also  appeared  that  the  defendant,  soon  after 
the  contract,  repeatedly  called,  and  requested  the  plaintiffs 
to  take  away  the  coal.    And  at  one  time,  one  of  the  plaintiffs 
promised  to  call  next  morning  and  look  at  them.    This  the 
witness  thought  was   between  Christmas    and  Newyear. 
Another  witness  said  it  was  in  .March.    A  witness  testified 
that  he  was  present  at  a  time  when  much  conversation  took 
place  between  the  parties  on  the  subject,  and  the  plaintifis 
did  not  pretend  that  the  defendant  had  ever  said  he  was  un- 
able or  unwilling  to  deliver  the  coal.    In  the  spring  of  1801, 
the  defendant  called  on  the  plaintiffs,  and  tendered  the  coal, 
saying  it  was  ready  for  them ;  and  the  plaintiffs  answered, 
that  they  were  not  ready  to  receive  it ;  and  would  take  it 
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when  they  pleased.  On  the  part  of  the  defendant,  [query  ? 
plaintiff  J  it  was  proved  that  on  the  11th  of  February 
1801,  the  defendant  called  at  the  *counting-hou8e  of  [*245J 
the  plaintiffs,  and  told  their  clerk  that  he  had  come* 
to  inform  the  plaintiffs  that  he  could  not  deliver  the  coal  be- 
cause Burrall  detained  them.  The  witness  informed  the 
plaintifis  of  this,  and  the  present  suit  was  soon  after  com- 
menced 

It  also  appeared  that  the  plaintifis  had  never  taken  any 
part  of  the  coal,  but  that  the  defendant,  in  the  winter  of  1802, 
took  from  the  yard  all  that  remained,  being  upwards  of  one 
hundred  chaldrons  ;  the  yard  then  lying  open. 

On  the  part  of  the  plaintiffs,  it  was  contented,  that  the 
agreement  respecting  the  coal  could  not  operate  as  a  satisfac- 
tion of  the  note  in  question,  without  a  delivery,  and  accept- 
ance in  fact,  of  the  coal. 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was 
an  actual  acceptance  of  the  coal ;  and  if  not,  there  was,  at 
least,  a  tender  and  refusal  to  receive,  which  was  equivalent 
to  an  acceptance. 

[The  jury  found  a  verdict  for  the  defendant.] 

Hcpkins  and  RiggSf  for  the  plaintiffs. 

Hamilton  and  Evertson,  contra. 

Thompson,  J.  The  first  point  which  presents  itself  for 
consideration,  is  the  agreement  set  up  by  the  defendant,  as  a 
satisfaction  of  the  note.  It  is  said  thai  this  agreement  is  a 
mere  nudum  pactum ;  that  there  was  no  consideration ; 
that  it  contained  no  mutuality,  inasmuch  as  the  plaintiffs  did 
not  agree  to  accept ;  that  it  contained  no  sufficient  certainty, 
and  was  nothing  more  than  a  proposition  to  pay.  But,  on 
examination,  I  cannot  consider  this  agreement  so  defective. 
The  whole  circumstances  stated,  show  that  the  transaction 
was  fair  and  honest,  on  the  part  of  the  defendant.  The  coal 
was  to  be  delivered  at  10  dollars  per  chaldron,  which,  accord- 
ing to  the  case,  appears  to  have  been  the  then  market  price. 
The  consideration  was  the  money  due  on  the  note  in  ques- 
tion 4   and  although  no  time  is  fixed  for  the  delivery  of 
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in  coal,  at  a  price  agreed  on,  which  appeared  to  be  the  mar- 
ket price  at  that  time. 

If  the  plaiDtiffs  had  actually  received  the  coal,  the  satis- 
action  would  have  been  complete ;  and  no  possible  objection 
could  be  raised  against  it.  Or  if  the  sale  of  the  coal  would 
be  considered  as .  complete,  or  the  plaintiffs,  by  their  own 
acts,  waived  any  thing  farther  beiog  done,  on  the  part  of  the 
defendant,  in  order  to  complete  the  sale,  and  the  coal  re- 
mained afterwards  at  their  risk,  I  cannot  see  why  satisfaction 
was  not  in  fact  received.  Those  were  points,  however,  pro- 
perly submitted  to  the  determination  of  the  jury,  who,  by 
their  verdict,  have  decided  the  fact,  and,  I  think,  in  a  man- 
ner fully  justified  by  the  testimony.  The  plaintiffs,  after 
the  agreement  for  the  coal,  offered  them  for  sale  to  Dodge, 
and  when  requested  by  the  defendant  to  take  them  away, 
they  promised  to  do  it.  The  only  objection  with  them 
seemed  to  be,  that  it  was  not  at  that  time  convenient ;  not 
that  they  considered  the  contract  for  the  sale  of  the  coal  as 
incomplete,  or  that  any  thing  farther  was  to  be  done  on  the 
part  of  the  defendant,  in  order  to  complete  it.  There  was 
no  pretence  that  the  coal  were  to  be  brought  by  the  defen- 
dant to  the  plaintiff's  store,  or  yard.  These  were  circum- 
stances from  which  (he  jury  might  infer  an  actual  acceptance 
at  the  place  where  the  coal  lay,  and  that  they  were  there  at 
the  risk  of  the  plaintiffs.  Although  I  do  not  think  it  neces- 
sary, for  the  purpose  of  determining  the  present  question,  to 
say,  that  in  aU  cases  a  tender  and  refusal  shall  be  equivalent 
to  an  actual  acceptance;  yet  I  think  it  a  rule  founded  in 
good  sense,  and  one  that  is  not  contradicted  by  the  general 

tenor  of  the  authorities.  Whether,  in  this  casCi 
[•249J    there  was  a  tender  •and  refusal,  were  questions  for 

the  determination  of  the  jury.  And  even  admitting 
there  was  no  actual  legal  tender,  it  would  not,  in  my  judg- 
ment, alter  the  result.  The  party  to  whom  it  is  to  be  made, 
has,  undoubtedly,  a  right  to  waive  that  ceremony,  and  I 
think  the  circumstances  here  are  fully  sufficient  to  warrant 
such  an  inference.    When  it  is  said  that  a  tender  and  re- 


ALBANY,  OCTOBER,  1809.  349 

Coit  T.  Howlon. 

fasal  is  equivalent  to  an  actual  performance,  it  is  not  to  be 
understood  that  it  amounts  to  an  absolute  discharge  of  the 
party  from  all  liability  on  ihe  contract.  In  the  case  of  a 
tender  of  moneyi  it  only  discharges  the  subsequent  interest 
and  costs*  And  in  the  case  of  goods,  like  the  present,  it  only 
exonerates  the  party  from  responsibility  for  their  safe  keep- 
ing. But  as  long  as  he  continues  in  possession  of  the  goods, 
be  will  be  bound  to  deliver  them  on  demand.  And  if  he 
should  dispose  of  them,  he  would  be  answerable  for  the 
avails.  On  the  whole,  I  think  it  a  rule  fully  warranted  by 
the  authorities,  that  a  contract  or  agreement  which  will  af- 
ford a  complete  recompense  to  a  party  for  an  original  demand, 
ought  to  be  received,  as  a  substitute  and  satisfaction  for  such 
demand,  and  is  sufficient  to  support  a  plea  of  accord  and 
satisfaction.  This  appears  to  me  to  be  a  rule  founded  on 
sound  principles,  and  one  calculated  for  the  futherance  of 
justice.  In  the  present  case,  the  plaintiffs'  remedy  must  be 
upon  the  agreement  for  the  sale  of  the  coal,  in  which  case 
complete  justice  can  be  dispensed,  according  to  the  true  in^ 
lent  and  meaning  of  the  parties.  I  am,  therefore,  of  opinion, 
that  no  new  trial  ought  to  be  granted. , 

Li  viNGSTOK,  J.  concurred.    The  substance  of  his  opinion 
was  as  follows : 

There  were  acts  equivalent,  under  the  circumstances  of 
the  case,  to  a  tender  of  the  coal ;  and  that  amounted  to  a 
performance  of  the  new  agreement  on  the  part  of  the  de- 
fendant. The  contract  of  the  24th  December,  1800,  was 
no  doubt  valid.  The  plaintiffs  accepted  it,  and 
becathe  'parties  to  it,  and  there  was  a  consideration  [*250] 
on  each  part.  The  plaintiffs  were  to  receive  coal  in 
payment  of  the  note,  at  a  fixed  valuation.  The  defendant 
was  to  receive  his  note  in  return.  There  was  a  benefit  ac- 
cruing to  each  party.  The  contract  was  also  sufficiently 
certain,  and  each  might  have  demanded  performance  in- 
stantly. 

The  time  and  place  of  (he  tender  were  here  sufficiently 
8ttp{riied.    It  is  a  rule,  that  money  must  be  tendered  to  the 
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payee  in  perooD,  or  where  the  payee  resides,  when  no  place 
certain  is  fixed.  (Co.  Litt.  210,  a.  b.  I  Ch.  Cas.  29.)  But 
this  rule  must,  of  necessity,  be  different,  when  bulky  articles 
are  the  object  of  the  tender.  In  many  cases,  the  removal  of 
the  article  to  the  residence  of  the  payee  would  be  impossible ; 
and,  in  the  present  case,  it  would  have  been  attended  with 
great  difficulty,  as  the  coal  could  only  have  been  removed 
in  parcels,  and  there  was  no  proper  place  where  they  could 
have  been  deposited.  It  is,  therefore,  an  obvious  dictate  of 
reason  and  justice,  that  when  no  time  and  place  are  given, 
the  party  who  is  to  deliver  may  inform  the  other  party  that 
the  cumbersome  article  is  ready,  at  a  certain  place,  and  if  no 
objection  be  made,  the  appointment  of  the  place  will  be  good . 
Pothier  prescribes  the  same  rule  in  the  French  law.(a)  So 
money,  in  bulk,  has  been  tendered  at  a  place  appointed  by  a 
mortgagor,  and  sanctioned  by  Lord  Ch.  King,  because  no 
objection  was  made.  (2  P.  Wms.  378.)  A  tender  in  bank 
notes  is  also  good,  when  no  objection  is  made.(&)  (BuUer, 
J.  3  Term  Rep.  654.)  Silence  will  give  effect  to  an  act  other- 
wise doubtful ;  but  here  was  every  reason  to  infer  an  ac- 
quiescence on  the  part  of  the  plaintiffs  as  to  the  place  of 
delivery.    The  tender,  therefore,  was  good,  there  being  no 

(s)  [Old  note.]  Trait,  du  Contrat  de  Vente,  No.  53,  p.  2,  c  1,  art.  2,  s.  2. 
S*il  iCy  a  point  de  lieu  exprine,  la  livraiton  doit  »e  faire  au  lieu  ou  est  la 
chose  ;  c'est  a  Vacheteur  a  Venvoyer  chereker,  ^c, 

(h)  Bauk  notes  are  not  a  lawful  tender  in  the  fulfilment  of  a  contract  to 
pay  money.  {DofuUdmn  v.  Benton,  4  Dev.  &  Batt.  435.)  But  when  bank 
notes  are  offered  in  payment,  and  no  objection  is  made  on  that  account,  it  is 
a  good  tender.  {Williams  v.  Rorr,  7  Mis.  556  ;  Seawell  v.  Henry t  6  Ala.  226 ; 
Noe  V.  Hodges,  3  Humph,  162 ;  Snoio  v.  Perry,  9  Pick.  539.  But  see  Hal- 
lotoell  and  Augusta  Bank  y.  Howard,  13  Mass.  235 ;  United  States  Bank  v. 
Bank  of  Georgia,  10  Wheat  333.  Alittr,  Moody  t.  Mahwrin,  4  N.  Hamp. 
296.)  And  this,  although  specie  payments  have  been  suspended  by  the  bank. 
{Seawell  v.  Henry,  6  Ala.  226.;  And  an  objection  made  on  different  grounds, 
is,  it  seems,  an  implied  waiver  of  the  objection  to  the  character  of  the  cur- 
rency. {Noe  V.  Hodges,  3  Humph.  162.)  Thus,  if  a  debtor  tender  bank  bills 
instead  of  gold  and  silver,  and  the  creditor  objects  to  them  only  beeanse  they 
are  not  the  amount  due,  the  tender  will  be  a  good  one.  If  it  Is  the  amount 
actually  due.  (Ball  v.  Stanley,  5  Yerg.  199  ;  Wheeler  t.  KnaggSf  S 
Ham.  169.) 
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objection  made  as  to  the  want  of  any  of  the  requisite  for- 
malities. It  was  unnecessary  for  the  defendant  to 
go  on  further,  for  *the  plaintiff's  were  satisfied  with  [*251] 
what  he  had  done,  and  said  they  would  send  and 
take  away  the  coal.  It  is  settled  that  the  act  of  one  party 
will  cure  an  imperfect  tender,  or  waive  the  necessity  of  one 
alto^ther.  (Doug.  694.  Jadah  v.  Kemp,  October  term, 
1801.)  (2  Johns.  Cases,  411.)  Such  a  tender  of  perform- 
ance of  a  valid  agreement,  ought  to  be  equivalent  to  perform- 
ance, in  order  to  avoid  circuity  of  action.  To  enforce  pay- 
ment of  the  note,  in  spite  of  the  agreement  and  tender,  would 
be  unreasonable,  and  the  law  does  not  permit  it.  It  is  a 
principle  settled,  that  if  a  person  is  to  acquire  a  right  to  a 
debt  or  duty  by  previously  doing  some  act,  this  right  is  as 
completely  vested  by  an  offer  to  do  it  and  a  refusal,  as  if  the 
act  had  been  actually  performed,  or,  in  other  words,  tender 
and  refusal  is  equivalent  to  a  performance.  (Cro.  Jac.  245. 
Doug.  694.  1  Wils.  117.)  On  tender  of  the  coal,  in  the 
present  case,  (for  n  tender  and  acquiescence  or  acceptance 
must  certainly  be  of  as  much  force  as  tender  and  refusal,) 
the  defendant  acquired  a  right  to  the  note,  and  might  have 
brought  trover  for  it,  which  could  not  be,  if  the  plaintiffs  can 
now  sue  upon  the  note.  The  cases  that  look  to  the  contrary 
do  not  decide  against  this  principle,  if  they  are  carefully  ex- 
amined. In  Peyton's  Case,  (9  Co.  79.  b.)  a  tender  and  refu- 
sal were  not  before  the  court ;  and  in  the  case  in  Sir  T. 
Jones,  6,  it  does  not  appear  whether  the  new  agreement  was 
valid.  So  in  Cock  v.  Honychurch^  (T.  Raym.  203,)  there 
was  no  tender  pleaded  of  the  attorney's  bill ;  and  the  new 
editor  of  Bacon,  (vol.  1,  24,)  observing  on  this  case,  says 
that  if  the  defendant  had  demanded  the  bill,  and  tendered  a 
reasonable  sum,  it  might  have  been  good.  On  the  other 
hand,  the  case  of  Cctse  v.  Barber,  (T.  Raym.  460,)  and  those 
in  Sir  T.  Jones,  268,  and  168,  are  in  point.  The  doctrine 
is,  that  if  no  action  lies  on  the  mutual  promise,  such  agree- 
ment is  no  bar.  In  a  late  case,  also,  in  K.  B.  (6  Term  Rep. 
143,)  Grose,  J.  admitted  that  there  were  some  cases  in  which 
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it  had  been  held,  that  where  one  party  has  satisfied 
[*252]  the  other,  as  far  as  he  could,  by  tender  and  'refusal, 
it  might  be  pleaded.  There  are  cases  that  say  the 
agreement  is  bad ;  but  none  that  say  that  tender  and  refusal 
on  a  valid  agreement  substituted  to  the  other,  and  on  which 
an  action  lies,  might  not  be  pleaded.  Pothier  (Trait,  des 
Oblig.  p.  2,  c.  6,  s.  9,  §  4,  n.  22,)  is  very  clear  to  the  same 
effect.  "  One  may,  by  the  pact  constitutor  pecunioa,  promise 
to  pay,  in  lieu  of  the  sum  due,  another  sum  or  thing.  Let 
us  suppose  that  my  debtor  of  30  pistoles,  promises  to  pay  me 
six  puncheons  of  wine,  of  his  own  vintage,  in  payment  of 
the  30  pistoles.  This  pact  does  not  destroy  the  first  obliga- 
tion, and  I  may,  by  virtue  of  it,  demand  of  my  debtor  the  30 
pistoles ;  but  as,  by  the  pact,  I  have  agreed  that  he  might 
pay  me,  instead  of  that  sum,  six  puncheons  of  wine,  he  may 
by  pleading  the  ^pSLCt^  {per  exceptionem  pttcti,)  and  tendering 
the  wine,  require  to  be  discharged  from  the  demand  of  the 
30  pistoles.  By  means  of  this  plea,  of  which  he  may  avail 
himself,  the  first  obligation,  which  was  a  pure  and  simple 
obligation  to  pay  me  precisely  30  pistoles,  receives  a  modifi- 
cation, and  becomes  an  agreement  to  pay  30  pistoles,  with 
the  power  of  paying  six  puncheons  of  wine  instead  of  that 
sum." 

RiDCLiFF,  J.  It  will  be  unnecessary,  in  this  case,  to  re- 
peat the  facts  which  have  been  stated,  except  so  far  as  they 
may  be  material  to  distinguish  the  grounds  on  which  I  differ 
from  the  opinions  already  delivered  ;  and  it  is  equally  unne^ 
cessary  to  renew  the  discussion  of  several  points  in  which  I 
fully  agree  with  my  brethren. 

I  consider  the  contract  for  the  sale  and  delivery  of  the  coal 
in  satisfaction  of  the  plaintiff's  debt  as  valid,  and  of  course, 
that  it  is  sufficient  to  support  an  action  for  its  non-perform- 
ance  against  the  party  in  default  on  either  side.  It  is  found* 
ed  on  a  good  consideration,  and,  being  in  writing,  it  cannot 
be  affected  by  the  statute  of  frauds.  I  also  agree,  that  in  re- 
lation to  these  parties,  and  for  the  purpose  of  effectu- 
f*253]    ating  this  contract,  a  tender  and  refusal  'would  be 
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equivalent  to  an  actual  perfonnaDce,  and  entitle  the  ven- 
dor to  the  price,  and  the  vendee  to  the  possession,  of  the 
article  which  was  the  subject  of  the  contract.  An  omission 
or  neglect  to  accept  the  article  when  duly  tendered,  is  also 
equivalent  to  a  refusal,  and  will  subject  the  party  in  default 
to  the  like  consequences.  These  appear  to  me  to  be  plain 
principles,  founded  in  equity,  and  supported  both  by  the 
civil  law  and  the  authorities  in  our  own  law.  But  on  the 
acts  in  this  case,  two  olher  questions  arise : 

1st.  Whether  there  was  a  competent  or  legal  tender  of  the 
coal  by  the  defendant  ?  and 

8d.  Whether,  if  the  tender  was  sufficient,  he  has  not 
abandoned  his  right  to  demand  the  price  for  which  they  were 
sold,  and  is  entitled  only  to  an  indemnity  for  the  diminution 
of  value  ? 

With  regard  to  the  first  question,  it  appears  that  the  coal, 
at  the  time  of  the  tender,  remained  in  the  defendant's  coal 
yard,  mixed  with  other  coal,  and  not  separated  from  them. 
If  they  had  been  separated,  he  would  have  done  every  thing 
he  could  to  effect  a  delivery.  I  have  no  doubt,  that  in  rela- 
tion to  a  cumbrous  article,  it  was  sufficient  on  his  part,  to 
offer  to  deliver,  as  the  plaintiffs  should  direct ;  for,  from  its 
nature,  it  was  not  susceptible  of  any  other  tender.  Bat  still, 
it  may  be  questioned,  whether  the  defendant  did  all  that  was 
necessary,  and  in  his  power  to  do.  He  was  to  deliver  a 
precise  quantity,  and  of  a  certain  quality,  according  to  the 
agreement.  I  am  inclined  to  think  that  he  ought,  in  strict- 
ness, to  have  separated  the  quantity  sold,  in  order  to  make  a 
specific  tender,  and  to  ascertain  that  it  corresponded  with  the 
quality  contracted  for.  For  want  of  this,  it  was  left  to  calcu- 
lation, and  subject  to  conjecture  and  uncertainty,  whether  a 
sufficient  quantity  of  the  like  quality  was  to  be  found  in  a 
promiscuous  heap,  and  the  purchaser  was  not  bound 
to  submit  to  the  risk  of  that  ^uncertainty.  He  was  [*264J 
entitled  to  receive  a  particular  quantity,  of  a  specifi- 
ed nature,  and  unmixed  with  other  coal.  Although  we  have 
no  direct  authority  in  our  own  or  the  English  courts,  to  this 
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point,  it  appears  to  me  to  consist  with  reason  ;  and  by  the 
ciFil  law  it  is  established,  that  when  provisions  or  other  com* 
modities  are  sold  by  the  bulk^  for  a  gross  price,  the  sale  is 
perfect,  for  it  is  known  with  certainty  what  is  sold ;  but  if 
the  price  is  regulated  at  the  rate  of  so  much  for  every  piece, 
pound  or  measure,  (as  in  the  present  case,)  the  sale  is  not 
perfect,  except  as  to  so  much  only  as  is  actually  counted, 
weighed  or  measured ;  for,  till  then,  it  is  not  known  with 
certainty  what  is  sold.  (Domat,  b.  1,  tit.  2,  s.  4,  art  7.)(c) 
The  like  principle  is  adopted  in  the  Scotch  law,  (2  Ersk.  480, 
4S1,)  and  the  reason  on  which  it  is  founded  appears  to  me 
correct.  If,  therefore,  the  tender  be  insufficient,  it  follows 
that  the  defendant's  plea  cannot,  on  any  ground  be  main- 
tained. 

2.  But  admitting  the  tender  to  be  sufficient,  the  second 
question  is,  whether  the  defendant  has  not  waived  his  title  to 
demand  the  full  price  of  the  coal  ?  This  proceeds  on  the 
idea,  that  he  had  an  undoubted  right  to  deliver  the  coal,  at 
the  stipulated  price,  and  that  the  plaintiffs  were  bound  to 
accept  them.  In  good  &ith  they  could  not  refuse,  nor  could 
they,  by  their  own  act,  in  any  way  deprive  him  of  the  full 
benefit  of  his  contract. 

Without  stating  the  evidence  under  this  head  more  at 
large,  it  unequivocally  appears,  that  no  part  of  the  coal,  was, 
in  fact,  at  any  time,  delivered ;  that  they  remained  in  the 
defendant's  coal  yard,  mixed  with  other  coal,  from  which 
they  were  never  separated,  and  that  finally,  the 
[*266]  'defendant  removed  from  the  yard  all  the  coal  that 
remained  amounting  to  upwards  of  100  chaldrons, 
which  were  either  sold  or  disposed  of  by  him,  since  it  is  not 
pretended  that  any  of  them  were  kept  for  the  plaintiffs.    1 

{e)  [Old  note.]  Thou|rh  it  is  truei  in  Buch  cases,  that  the  contract  of  sale 
is  not  porfect  or  complete,  until  the  ^oods  are  counted,  weig^hed  or  measured^ 
■o  as  to  change  the  property,  and  pat  the  goods  at  the  ruik  of  the  vendee,  yet 
the  contract  of  sale  is  to  far  complete  and  existing,  as  to  give  the  vendee  an 
action  for  the  delivery  of  the  thing,  on  tendering  the  price,  and  the  vendor 
his  action  for  the  price,  on  tendering  the  delivery  of  the  thing  sold.  (See  Po* 
thier,  Contrat  du  Vente,  part  4,  No.  308,  and  6  East,  635.) 
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think  the  circumstance  of  the  plaintiffs'  having  previously, 
on  the  1st  February,  offered  to  sell  to  Mr.  Dodge  the  coal  of 
the  cargo  of  the  ship  New -York,  saying,  that  ihey  were 
obliged  to  take  them  back,  cannot,  in  opposition  to  this 
evidence,  be  considered  as  any  proof  of  their  having  actually 
been  delivered  or  received  by  the  plaintiffs.  Allowing  that 
circumstance  its  utmost  weight,  it  is  evidence  only  of  a  con- 
structive, and  not  an  actual  delivery. 

It  is  therefore  certain,  that  the  contract  was  never  carried 
into  effect ;  that  the  accord  was  never,  in  fact,  executed,  and, 
of  course,  that  the  defence  is  not  maintained,  unless  it  be  on 
the  ground  of  the  tender,  and  refusal  to  accept.  I  consider 
it  as  equally  clear,  that  by  force  of  the  contract  alone,  which 
was  merely  executory,  the  property  was  not  changed ;  but 
on  making  the  tender,  if  that  was  competent,  the  defendant 
had  an  election  to  consider  it  changed,  and  to  become  the 
bailee  for  the  plaintiffs,  or  to  affirm  the  property  to  continue  in 
himself,  and  demand  the  difference  between  its  actual  value  and 
the  price  agreed  upon.  If  he  elected  to  consider  the  property 
changed,  it  would  remain  in  his  possession  at  the  charge 
and  risk  of  the  plaintiffs,  and  subject  to  their  direction.  He 
could  not,  in  the  character  of  bailee,  dispose  of  it  for  his  own 
benefit.  The  moment  he  did  so,  he  treated  it  as  his  own, 
and  affirmed  the  property  to  continue  in  himself,  and  could 
only  demand  the  difference  between  the  value  and  the  price 
which  was  stipulated.  The  same  rule  prevails  in  the  civil 
law,  (1  Domat,  tit.  2,  s.  4,  art.  7,)  by  which  it  is  declared, 
•*  that  if,  in  default  of  payment  of  the  price,  the  seller  finds 
himself  obliged  to  detain  or  take  back  the  thing  sold,  and  its 
value  be  diminished,  the  buyer  will  be  bound  to  indemnify 
the  seller  for  this  diminution,  as  far  as  the  price 
which  was  agreed  on  amounts  *to."  "  And  this  rule,"  [*266] 
it  is  added,  "  is  a  consequence  of  the  nature  of  the 
contract  of  sale,  for  the  sale  being  perfected,  the  full  price  is 
due,  whatever  change  may  happen  to  the  thing  sold."  I 
consider  this  doctrine  as  recognized  in  our  own  courts,  in 
tiiecase  of  contracts  for  stock,  and  particularly  in  the  case  of 
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Radcliff^  Heermance  v.  Yeomans  ;  and  it  appears  tome  to 
prescribe  the  just  and  rational  rule  on  the  subject. 

I  therefore  think  that  the  defendant,  by  the  sale  or  dis* 
position  of  the  coal  subsequent  to  the  tender,  determined  his 
election  to  consider  the  property  as  his  own,  and  cannot 
afterwards  demand  the  full  price  for  which  they  were  sold  to 
the  plaintiffs.  He  cannot  retain  the  whole  property,  and  at 
the  same  time  demand  the  whole  price.  He  is  entitled  to  re- 
cover,  in  damages,  a  sum  equal  to  the  difference  in  value 
only,  and,  of  course,  the  verdict  which  allows  him  the  whole 
price,  ought,  in  my  opinion,  to  be  set  aside.  It  is  unneces- 
sary to  say  whether  such  damages  could  beset  off  in  the 
present  action. 

Kent,  J.  Without  examining  particularly  all  the  ques- 
tions raised,  I  think  this  case  may  be  decided  upon  this, 
single  point,  whether  there  was  evidence  of  a  satisfaction 
received,  or  performance  tendered,  sufficient  to  warrant  a 
verdict. 

There  can  be  no  doubt  of  the  law,  that  an  accord  execu- 
tory is  no  bar,  and,  on  the  other  hand,  that  an  accord  execu- 
ted  is  a  satisfaction.  (2  Hen.  Black.  318,  319.)  So  if  a 
contract  be  to  pay  money,  and  by  an  accord  there  be  given 
other  things,  as  a  horse,  or  gold  ring,  in  satisfaction,  it  will 
be  good.  (9  Co.  79,  a.  b.)  Again,  if  an  accord  be  executory, 
in  the  first  instance,  and  be  afterwards  executed  at  a  future 
day,  it  is  then  good.  The  case  in  Roll.  Abr.  (tit.  Accord, 
129,  pi.  14,)  is  to  this  effect:  <^If,  as  the  case  states,  an  ac- 
cord be,  that  the  defendant  will  do  a  certain  thing  at  a  future 
day,  in  satisfaction  of  the  action,  and  he  does  it  at 
['257]  the  day,  this  is  a  good  bar  to  *the  action,  although  it 
was  executory  at  the  time  of  the  accord  made,  since 
he  hath  accepted  it  in  satisfaction." 

In  the  present  case,  there  was  evidence  that  the  coal,  was 
ready  to  be  delivered  to  the  plaintiffs,  in  pursuance  of  the 
agreement  which  they  had  accepted ;  that  it  was  generally 
of  the  quality  specified,  and  that  there  was  a  sufficient  quan- 
tity ready;  that  between  the  25th  and  30th  December,  1800, 
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that  is,  immediately  after  the  agreement  was  made,  the  de- 
fendants repeatedly  offered  the  coal  to  the  plaintiffs,  and 
they  said,  at  one  time,  they  would  call  the  next  morning  and 
look  at  the  coal,  and  at  another  time,  that  they  would  call 
and  bring  away  the  coal,  and  send  a  person  to  examine  it; 
that,  afterwards,  on  the  first  of  February  following,  they 
offered  for  sale  the  coal  of  the  cargo  of  the  ship  New  York, 
saying  they  were  obliged  to  takeitback.((f)  From  these 
facts,  the  jury  might  infer  that  the  defendant  had  performed 
the  agreement  upon  his  part,  by  an  acceptance  on  the  part  of 
the  plaintiffs ;  and  it  may  be  held  that  the  plaintiffs  were 
properly  concluded  or  estopped  by  their  own  declarations 
made  at  the  time  of  the  offer,  and  their  act  in  pursuance 
thereof,  from  denying  an  acceptance  of  the  coal. 

Upon  this  ground  alone,  the  verdict  may  be  permitted  to 
rest.  The  justice  of  the  case  is  clearly  with  the  defendant. 
The  case  shows  the  many  uniform  and  sincere  efforts  on  the 
part  of  the  defendant,  to  fulfil  the  agreement  which  he  had 
made  with  the  plaintiffs,  and  it  shows  also  efforts  on  the  part 
of  the  plaintiffs,  to  avoid  a  performance  of  the  agreement 
they  had  accepted  from  the  defendants. 

If,  therefore,  we  find  declarations  and  acts  of  the  plain- 
tiffs, at  one  time,  sufficient  to  form  a  basis  for  a  conclusion 
against  them,  a  jury  were  well   warranted  to  lay 
hold  of  *those  declarations  and  acts,  and  bind  the    [*268] 
plaintiffs  to  (hem. 

It  is  unnecessary,  perhaps,  to  discuss  the  rights  of  the  par- 
ties as  to  (he  coal,  in  consequence  of  subsequent  waste  or 
loss  of  them,  as  they  lay  in  the  yard,  or  in  consequence  of 
the  subsequent  sale  of  the  residue  of  them  by  the  defendant 
after  the  suit  was  brought.  In  the  view  I  have  taken  of 
the  case,  the  defendant  became  trustee  to  the  plaintiffs,  for 
the  safe  keeping  of  the  coal.(e)  The  modification  and  con- 
tingencies under  which  the  plaintiffs  accepted  of  the  coal, 

(d)  [Old  note.]    See  Chaplin  v.  Rogera,  I  East,  192. 

(«)  [Old  note.]    See  Pothier^  Contrat  dt  Vtntt,  p.  2,  c  1,  ■  3. 
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are  not  now  material.  It  is  sufficint  to  say,  their  acceptance 
was  sufficient  to  give  the  defendant  a  right  to  the  note  in  lieu 
of  which  the  coal  were  received,  and,  consequently,  to  bar 
any  actiop  the  plaintiffs  might  afterwards  bring  upon  the 
note.  If  concluded  at  all,  they  are  equally  so  against  alleg- 
ing any  imperfection  in  the  sale  of  the  coal,  to  do  away  the 
force  of  their  own  declaration  and  act. 

However,  I  press  none  of  these  points.  The  evidence 
tended  to  the  conclusion  drawn  by  the  jury ;  and  as  the 
court  of  K.  B.  (2  Term  Rep.  5,)  observed,  on  a  like  mo- 
tion for  a  new  trial,  that  as  it  did  not  require  much  penetra- 
tion to  see  where  justice  lay,  they  would  not  exercise  their 
discretion  in  sending  down  the  cause  to  be  retried  on  a  tech- 
nical objection  in  point  of  law.  My  opinion,  therefore,  is, 
that  the  motion  of  the  plaintiffs  ought  to  be  denied. 

Lewis,  Ch.  J.  not  having  heard  the  argument,  gave  no 
opinion. 

Motion  denied.(/){§')(A) 

(/)  [Old  note.]  See  Harrigon  t.  Clote  and  Wilcox,  2  JoIidb.  Rep.  448  ; 
Bayley  and  Bogert  ?.  Ogden,  3  Johns.  Rep.  399  ;  Slingerland  y.  Morse,  8 
Johns.  Rep.  474. 

(^)  An  accord  moat  be  executed  before  it  imposes  any  bindingr  obligration 
upon  the  parties.  {Brooklyn  Bank  t.  DeOranio,  23  Wendell,  342.  Rtutl 
T.  Lytle,  6  Wendell,  390.  Seymour  v.  Minturn,  17  Johnson,  169.  Ander- 
aon  .  Highland  Turnpike  Co,  16  Jolinson,  86.  Dederick Y.Lehman,  9  John- 
son, 333.  Watkinson  v.  Inglesby,  5  Johnson,  386.  2  Washington  C.  C. 
180.  5  New  Hampshire,  136.  Ballard  v.  Nooka,  2  Pike,  45.  Jones  ▼. 
BuUitt,  2  Little,  49,  4  Little,  242.  Bullen  v.  MeOillieaddy,  2  Dana,  92. 
Spraneharger  t.  Dentler^  4  WatU,  126.  Frost  v.  Johnson,  8  Hammond, 
393.  Ellis  V.  Belzer,  2  Hammond,  91.  See  Felbufs  v.  Stevens,  24  Wend- 
ell,  294 ;  Bac  Ab.  Accord,  A. ;  Com.  Dig.  Accord,  B.  4  ;  Allen  v.  Harris,  1 
Ld.  Raym.  122;  Lutw.  1538.  S.  C.  ;  Lynn  v.  Bruce,  1  Hen.  Bla.  317; 
Drake  v.  MitcheU,  3  East,  251 ;  CoUingbourne  v.  Mantell,  5  M.  &  W.  289  ; 
7  Dowl.  518 ;  Reeves  v.  Heame,  1  M.  &  W.  323  ;  and  see  parUcularly,  per 


(A)  If  a  creditor  refuses  to  accept  goods  when  propwly  tendered,  the  pro- 
perty  nevertheless  passes  to  him,  and  the  relation  of  the  parties  is  changed  to 
that  of  bailor  and  bailee.  {Lamb  y.  Lathrop,  13  Wend.  95.  Chipman  on 
ContracU,  51-^6.    2  Greenleaf '•  Ev.  ed.  1846,  §  610.    3  Stark.  Ev.  ed. 
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Tindal,  C.  J.,  In  Bayley  v.  Homan,  5  Scott,  94,  103,  104 ;  3  Bing.  N.  C. 
915,  S.  C. ;  Edwards  v.  Chapman,  1  M.  &  VV.  331  ;  Chitt.  Cont.  ed.  1846, 
p.  760.)  la  RuBsell  v.  Lytle,  (cited  svpra,)  it  was  held  that  to  an  action  of 
debt  on  bond,  for  the  payment  of  money,  a  plea  averring  an  agreement  by 
the  obh'gee  to  accept  a  surrender  of  lands,  mortgaged  as  collateral  security, 
and  a  tender  of  performance  hy  the  defendants,  is  not  a  bar,  that  an  accord 
most  be  executed ;  and  mere  readiness  to  perform,  is  not  sufficient ;  Mr.  Jus- 
tice Marcy  said,  "  If  the  agreement  stated  in  the  plea  is  a  defence  to  this 
action,  it  must  be  as  an  accord  and  satisfaction.  To  make  an  accord 
good,  it  must  be  in  full  satisfaction.  (Comyn's  Dig.  tit.  Accord,  B.)  Where 
an  accord  is  relied  on,  it  most  be  exeeated.  (3  Black.  Com.  15.)  Readiness 
to  perform  is  not  sufficient.  (Comyn's  Dig.  tit  Accord,  B.  4.  Roil.  Ahr. 
129,  b.  17.)  In  Lynn  v.  Bruce,  (2  H.  Bl.  317,)  which  was  assumpsit  for  the 
composition  agreed  to  be  given  to  the  plaintiff  for  his  debt  due  on  a  bond,  it 
was  held  that  the  action  would  not  lie.  Iiord  Ch.  J.  Eyre  remarked :  *  /n- 
tereat  reipuhlica  ut  oit  finis  litium.  Accord  executed  i$  satisfaction!  ac« 
cord  executory  is  only  sabstitating  one  cause  of  action  in  the  room  of  another 
which  might  go  on  to  any  extent.'  In  Allen  v.  Harris,  (1  Lord  Raym.  122,) 
it  was  decided  that  an  accord,  before  execution,  is  no  bar.  This  has  been 
so  often  ruled,  that  it  was  said  in  that  case,  that  a  decision  to  the  contrary 
would  overthrow  all  the  books.  The  cases  in  which  the  question  has  been  so 
oAen  raised  and  decided,  that  an  accord  executory  could  not  be  enforced, 
arose  on  pleas,  as  here,  in  bar  of  the  original  action. 

Part  payment  and  an  agreement  to  take  the  residue  at  a  future  day,  can- 
not be  pleaded  as  sati faction  in  bar,  to  debt  on  bond-  (9  Reports,  79.)  Bat' 
ston  V.  Baxter,  (Cro.  Eiiz.  304.)     In  the  latter  case  the  court  say  :  *  This  is 


1842,  p.  1072.  1  Wheaton's  Selwyn.  ed.  1848,  p.  115.  2  id.  appendix,  p.  63. 
4  Kent's  Comm.  507,  508,  509.  Aldrich  v.  Albee,  1  Greenleaf,  120.  How 
ard  V.  Miner,  2  Appleton,  325.  Mitchell  v.  Merritt,  2  Blackford,  87.  Bar^ 
ker  ▼.  Fakenhom,  2  Washington  C.  C.  142.  Shannon  v.  Comstock,  21 
Wendell,  457,  460,  per  Cowen  J.  Mills  v.  Muggins,  3  Devereux,  58.)  In 
an  action  on  a  promissory  note  for  specific  articles,  it  is  not  a  fu'licieDt  plea, 
that  defendant  was  ready  at  the  time  and  place  to  deliver,  6lc.  ;  readiness 
does  not  amount  to  a  tender.  But  if  there  has  been  tender,  it  need  not  be 
pleaded  with  an  uncore  prist;  for  tender  of  specific  articles,  though  the  cred- 
itor be  not  present,  discharges  the  debt.  {Barney  v.  Bliss,  1  Chip.  407,  per 
Skinner,  C.  J.)  But  in  order  to  make  a  tender  in  property  legal,  the  articles 
ought  to  be  specifically  pointed  out,  and  their  identity  clearly  ascertained,  so 
that  the  plaintiff  might  be  able  to  prove  them,  should  he  be  driven  to  an  ac- 
tion for  them.  {Bates  v.  Bates,  Walker,  401.)  In  New  Hampshire  however 
it  seems  a  tender  of  specific  articles,  according  to  contract,  transfers  no  pro- 
perty, if  the  tender  has  been  refused,  even  when  it  discharges  the  contract 
{Weld  V.  Hadley,  1  N.  Hamp.  295.) 
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a  concord  pleaded,  and  is  execotory,  and  so  can  be  no  bar  in  debt  on  a  bond* 
no  more  than  in  a  trespass.'  The  case  of  Rayner,  Orion,  (Cro.  GHz.  305, 6,) 
was  much  like  the  one  under  consideration.  The  action  was  assumpsit  for 
50  shilling ;  the  defendant  pleaded  a  concord  between  him  and  the  plaintiff; 
wherein  he  a^eed  to  give  to  the  plaintiff  15  shillings,  and  to  pay  the  remain- 
ing 35  shillings  in  bats,  which  the  plaintiff  agreed  to  receive.  He  alleged 
payment  of  the  15  shillings,  and  averred  that  be  was  always  ready  to  pay 
the  residue  in  hats.  To  this  plea  the  plaintiff  demurred ;  and  the  court, 
without  hearing  argument,  gave  judgment  for  him.  They  said,  it  being  a 
concord  executory  in  part,  it  can  be  no  plea  ;  for  a  concord  is  always  to  be 
entirely  executed,  and  not  to  be  executory  in  any  part. 

In  the  case  before  us  the  concord  is  wholly  unexecuted,  and  there  is  no- 
thing to  be  found  in  the  books  to  sustain  the  couusers  position,  that  a  readiness 
to  perform  on  the  part  of  the  defendants  is  to  be  taken  for  a  performance, 
and  considered  as  the  satisfaction  required  by  law.  The  last  case  referred  to, 
as  well  as  the  authority  of  Oh.  Baron  Comyn,  and  Lord  Ch.  J.  Rolle,  are  di- 
rectly opposed  to  that  position. **  (See  also  Clarke  ▼.  Dintmort,  5  New 
Hamp.  136.) 


[•259]  •CoNROY  against  Warren. 

The  holder  of  a  note,  check,  or  bill,  payable  to  bearer,  need  not  prove  a  con- 
sideration, unless  it  is  suggested  that  the  possession  has  been  obtained  by 
fraud. 

A  bank  check  must  be  presented  for  payment  within  a  reasonable  time. 

Where  a  check  was  drawn  in  March,  1800,  and  was  not  presented  until  Oc- 
tober following ;  and  the  drawer,  after  the  date  of  the  check,  had  drawn 
large  sums  from  the  bank,  and  payment  was  refused  because  the  drawer 
had  no  money  when  the  check  was  presented,  it  was  held,  that  the  drawer 
was  liable,  notwithstanding  the  delay  in  presenting,  as  it  did  not  appear 
that  he  had  sustained  any  damages  by  the  delay. 

Bank  checks  are  not  within  the  act  of  congress,  (cong.  5,  sess.  1,  c.  I,  s.  11,) 
6th  July,  1797,  laying  a  duty  on  stamped  paper. 

This  wus  an  action  of  assumpsit,  tried  at  the  New  York 
sittings,  in  April,  1802. 

The  declaration  contained  two  counts ;  the  first  upon  a 
check  drawn  by  the  defendant  upon  the  Branch  Bank  of  the 
United  States,  in  the  city  of  New  York.  The  second  count 
was  for  money  had  and  received.    The  check  was  dated  the 
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28th  March,  1800,  payable  to  No.  912,  or  bearer,  for  1,000 
dollars,  and  was  proved  to  have  been  signed  by  the  defen- 
dant ;  but  to  whom  the  check  was  first  given  did  not  appear. 
The  declaration  alleged  that  it  was  given  by  the  defendant 
to  the  plaintiff.  It  was  presented  to  the  bank  for  payment, 
on  the  20th  October,  1800,  and  payment  was  refused.  It 
appeared  that  the  defendant,  after  the  date  of  the  check,  had 
drawn  large  sums  of  money  out  of  the  bank ;  and  payment 
was  refused  because  the  defendant  had  not  the  amount  of  the 
check  in  bank.  The  check  was  not  stamped.  The  defen- 
dant's counsel  moved  for  a  nonsuit,  stating,  as  the  grounds 
of  the  motion,  the  three  following  points: 

1.  The  plaintiff  had  not  showed,  that  he  became  possessed 
of  the  check  bona  fide^  and  for  a  valuable  consideration, 
which,  under  the  circumstances  of  the  case,  ought  to  have 
been  done. 

2.  That  the  check  was  not  stamped. 

3.  That  the  check  was  not  presented  for  payment  in  due 
time. 

All  these  objections  were  overruled  by  the  judge,  and  a 
verdict  found  for  the  plaintiff,  for  the  amount  of  the  check 
and  interest. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

^Everisouy  for  the  defendant.  [•260] 

Colden,  contra. 

Thompson,  J.  As  to  the  first  objection,  it  is  contended, 
that  in  all  cases  where  a  check  is  made  payable  to  the  bearer^ 
it  is  incumbent  on  the  holder  to  prove,  on  the  trial,  that  he 
paid  a  valuable  consideration  for  it.  This  objection  I  think 
not  well  taken ;  although,  generally  speaking,  simple  con- 
tract debts  are  not  considered  of  equal  solemnity  with  spe- 
cialties, and  not,  perhaps,  so  necessarily  importing  a  valu- 
able consideration,  and  as  not  to  be  enforced  without  this 
proof.  Yet  I  take  it  to  be  well  settled,  that  with  respect  to 
bills  of  exchange  and  promissory  notes,  they,  in  this  respect, 
stand  on  the  same  footing  with  specialties,  and,  prima  facie^ 


i260  CASES  IN  THE  SUPREME  COURT. 


Conroy  t.  Warren. 


import  a  consideration.  (Chitty,  9.)  This  principle  seems 
necessary,  for  the  purpose  of  strengthening  and  facilitating 
that  commercial  intercourse  which  is  carried  on  through  this 
species  of  paper.  The  reason  of  the  rule  is  equally  applica- 
ble, whether  the  bill  or  note  be  made  payable  to  bearer  or 
order  ;  and  I  can  see  no  good  reason  why  it  should  not  ap- 
ply to  bank  checks.  (Chitty,  51.)  Where,  however,  the 
instrument  is  made  payable  to  bearer,  so  that  no  endoi'sement 
is  necessary,  in  making  a  transfer,  and  there  are  any  circum* 
stances  of  suspicion  attending  the  manner  in  which  the  hol- 
der became  possessed  of  it,  it  is  necessary  he  should  show 
that  he  paid  a  valuable  consideration,  or  that  he  came  fairly 
by  it.  As,  if  it  had  appeared  that  the  check  had  been  lost,  it 
would  have  been  such  a  circumstance  of  suspicion,  as  to  im- 
pbse  on  the  holder  the  necessity  of  proving  that  he  came  to 
the  possession,  bona  fide;  as  in  the  case  of  Chrant  v.  Vaug- 
han,  (3  Burr.  1516,)  cited  by  the  defendant's  counsel.  No 
such  circumstance  of  suspicion  appears  in  the  present  case. 
But  so  far  as  anything  on  that  subject  is  to  be  col- 
[*261]  lected  from  the  case,  *the  check  was,  at  first,  given 
by  the  defendant  to  the  plaintiff.  If  any  inference, 
in  this  respect,  unfavorable  to  the  plaintiff's  right  to  recover, 
is  to  be  drawn  from  his  delay  in  presenting  the  check  for 
payment,  it  was.  at  least,  a  circumstance  proper  to  be  sub- 
mitted to  the  jury,  and  for  them  to  determine  whether  the 
plaintiff  became  possessed  of  the  check  fairly,  and  for  a  valu- 
able consideration.  In  this  point  of  view  there  is  not  a  suffi- 
cient ground  for  a  nonsuit. 

As  to  the  second  objection,  I  think  it  not  necessary,  by 
the  act  of  congress,  that  checks  should  be  stamped.  The 
statute  imposing  those  duties,  in  describing  the  instruments 
required  to  be  stamped,  says,  "any  bond,  bills,  single  or 
penal,  foreign  or  inland  bills  of  exchange,  promissory  notes, 
or  other  notes  for  the  security  of  money  ^^^  &c.  If  a  check  is 
at  all  included,  it  must  be  under  the  latter  general  descrip- 
tion, ^^  other  notes  for  the  security  of  money  J^  Checks  are 
a  species  of  paper  so  common  and  in  such  general  use  and 
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circalation,  that  it  is  fairly  to  be  presumed,  that  ifit  had  been 
the  intention  of  the  legislature  to  include  them,  they  would 
have  been  described  by  their  appropriate  and  universal  name. 
A  check  is  not,  in  common  parlance,  and  in  mercantile  lan- 
guage, a  note  for  the  security  of  money.  It  is  a  draft  or 
order  for  the  payment  of  money ;  and  I  believe  it  has  never 
been  contended,  that  a  mere  order  or  request  to  pay  money 
requires  a  stamp.  In  the  English  stamp  act,  checks,  drafts, 
and  orders,  are  particularly  mentioned ;  and  this,  I  think, 
affords  a  presumption  that  they  were  not  intended  to  be  in- 
cluded in  the  act  of  congress.  So  far  as  usage  and  practice 
will  afford  an  exposition  of  the  construction  of  the  statute,  it 
will,  I  believe,  be  universally  against  the  opinion  that  checks 
require  a  stamp.  I  think  the  statute  ought  not  to  be 
constructed  to  extend  to  instruments  not  coming  clearly 
within  it.  I,  therefore,  consider  this  objection,  also* 
insufficient. 

*The  third  objection,  that  the  check  was  not  pre-  [*262] 
sented  in  due  time,  appears  to  me  not  to  be  without 
some  weight.  It  is  not  easy  to  be  solved  why  the  check, 
which  was  dated  the28th  ofMarch,  1800,  was  not  presented 
for  payment  until  the  October  following.  What  shall  be 
considered  a  reasonable  time  within  which  a  holder  of  a  bill 
or  check  shall  present  it  for  payment,  or  whether  it  is  within 
the  province  of  the  court  or  jury  to  determine  that  point, 
seems  to  have  to  have  been  a  subject  of  much  discussion  in 
England.  (Chitty,  147.)  But  the  better  opinion  appears  to 
be,  that  it  is  a  question  for  the  determination  of  the  court ; 
and  this  must  be  decided,  in  almost  every  instance,  by  the 
particular  circumstances  of  the  case.  The  best  general  rule, 
undoubtedly,  is,  that  when  a  note  or  bill  is  either  payable  on 
demand,  or  where  no  time  of  payment  is  expressed,  that  it 
should  be  presented  as  soon  as  possible  under  all  the  circum- 
stances. This  rule  is  for  the  protection  of  the  rights  of  the 
third  person,  who  may  actually  be  responsible ;  and,  in  most, 
if  not  all  the  cases  in  the  books,  where  the  question  as  to  the 
delay  or  laches  of  the  holder  has  been  brought  under  con. 
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sideration,  the  suit  was  not  against  ihe  party  liable  in  the 
first  instance,  but  against  some  one  through  whose  hands  the 
instrument  has  passed  by  negotiation  in  the  course  of  business. 
In  such  case,  it  is  right  and  proper  that  the  holder  should 
show  due  diligence^  as  the  drawer  might  otherwise  sustain  a 
loss  by  the  holder's  delay.  It  might,  perhaps,  under  these 
circumstances,  be  incumbent  on  the  plaintiff  to  show,  that 
the  defendant  has  sustained  no  damage  by  the  delay.  I  think 
the  circumstance  of  the  defendant's  bavins  drawn  from  the 
bank  large  sums  of  money  after  the  date  of  the  check,  affords 
an  inference  to  that  effect,  sufficient  to  throw  the  onus  proban- 
di  of  actual  damages  on  the  defendant.  The  defendant  is  here 
presumed  to  have  received  a  full  and  valuable  consideration 
for  the  check,  and  is  in  justice  bound  to  pay  it.  He  has 
withdrawn  his  funds  from  the  bank.  There  is  no 
[*263J  evidence  or  'circumstance  to  warrant  an  inference 
that  he  has  sustained  any  damage  by  the  delay. 
From  aught  that  appears  in  the  case,  the  check  was  origi- 
nally given  by  the  defendant  to  the  plaintiff,  and  has  never 
passed  through  any  other  hands,  and  no  third  person  is  in- 
jured by  the  delay.  I  am,  therefore,  of  opinion,  that  no  rule 
or  principle  of  law,  applicable  to  negotiable  paper,  will  be 
violated  in  giving  judgment  for  the  plaintiff;  and,  that  no 
new  trial  ought  to  be  granted. 

Livingston,  J.  and  Radcliff,  J.  were  of  the  same  opin- 
ion. 

Kent,  J.  I  am  of  opinion,  also,  that  the  motion  ought 
to  be  denied.  1.  Hinton^a  Case,  (2  Show,  247,)  in  which 
Gh.  J.  Pemberton  ruled  that  the  bearer  of  a  bill,  who  sued 
in  his  own  name,  must  prove  a  consideration,  does  not  state 
whether  the  bill  had  been  previously  lost  or  stolen.  It  is 
a  short  and  loose  note  of  that  decision,  and  as  it  literally 
stands,  it  cannot  be  law. 

But  in  the  case  of  Grant  v.  Vaughan^  (3  Burr.  1516 ;  1 
Black.  Rep.  485,)  the  bill  had  been  lost,  and,  therefore, 
when  the  court  lay  down  the  rule  generally,  that  if  the  bear- 
er sue)  he  must  entitle  himself  to  recover  on  a  valid  consid- 


ALBANY,  OCTOBER,  1809.  263 

Conroy  v.  Warren. 

eratioOi  we  must  consider  the  rule  as  applying  to  the  sub* 
ject  matter  then  before  the  court,  which  was  the  case  of  a 
lost  bill.    The  law  is  now  understood  to  be,  that  a  bearer  of 
a  bill  or  note  payable  to  bearer,  need  not  prove  a  considera^ 
tion,  unless  he  possesses  it  under  suspicious  circumstances. 
(Chitty,  61.)    A  note  endorsed  in  blank,  and  one  payable  to 
bearer  are  of  the  same  nature.    They  both  go  by  deliveryi 
and  possession  proves  property  in  both  cases.    If  a  question 
oi  mala  fide  possessio  arises,  that  is  a  matter  of  fact  to  be 
raised  by  the  defendant,  and  submitted  to  the  jury.    This 
doctrine  is  so  laid  down  by  Lord  Mansfield,  in  the  case  of 
Peacock  v.  Rhodes^  (Doug.  636,)  and  it  has  been 
cited  and  sanctioned  since.    *(2  Dallas,  146.)    In    ["264] 
a  case  in  this  court,  Livingston  v.  Clinton^  (deci- 
ded in  July  term,  1799,)  the  law  was  laid  down  to  the  same 
effect,  that  if  a  note  be  endorsed  in  blank,  the  court  never 
inquires  into  the  right  of  the  plaintiff,  whether  he  sues  in 
his  own  right  or  as  trustee.    Any  person  in  possession  of 
the  note  may  sue,  and  may,  in  court,  if  necessary,  fill  up 
the  blank  and  make  it  payable  to  himself.    A  decision  to 
the  like  effect,  was,  in  March,  1800,  affirmed  in  the  court  of 
errors,  in  the  case  of  Cooper  v.  Kerr.    In  the  case  before  us, 
there  were  no  circumstances  sufficient  to  raise  a  suspicion 
of  a  fraudulent  posssession  by  the  plaintiff,  or  to  repel  the 
presumption  of  proi)erty  arising  from  possession, 

2.  In  the  case  of  Cruger  v.  Armstrong  and  BarnwaU^ 
{ante^  p.  6,)  I  considered  it  as  a  settled  rule,  that  a  check 
must  be  presented  for  payment  in  a  reasonable  time,  other- 
wise, the  holder  takes  upon  himself  the  risk  of  the  banker's 
responsibility ;  and  that  drawing  a  check  was  an  appropria- 
tion of  as  much  money  as  it  amounted  to,  in  the  hands  of 
the  bank.  In  the  present  case,  the  bank  did  not  fail,  but  it 
was  the  act  of  the  defendant  himself  which  defeated  the  pay- 
ment of  the  cheek,  by  drawing  out  the  monev  which,  in 
good  faith,  was  to  be  considered  as  appropriated  for  the  pay- 
ment of  the  check.  There  is,  therefore,  no  reason  or  justice 
in  the  present  case,  that  the  defendant  should  not  pay,  be* 
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cause  it  was  not  presented  at  the  bank  between  March  and 
October.  And  although  checks  are  now  considered  as  sub- 
stantially the  same  as  inland  bills,  I  know  of  no  case  which 
goes  the  length  of  exonerating  the  drawer,  where  the  respon- 
sibility of  the  bank  has  remained  good,  and  where  he  was 
himself  the  cause  of  the  non-payment,  by  withdrawing  the 
money.  And  to  allow  the  defendant  to  avail  himself  of  the 
non-payment  at  the  bank,  would  be  to  permit  him  to  avail 
himself  of  his  own  fraud. 

3.  I  do  not  consider  the  check  as  coming  within  the 
act  of  congress,  laying  a  duty  on  stamped  paper.  The  act 
specifies  only  bonds,  foreign  or  inland  bills  of  ex- 
[*265J  change,  'promissory  notes,  or  other  note  for  the  se- 
curity of  money.  The  act  is  to  be  taken  strictly, 
and  none  of  these  expressions  will  reach  the  case  of  checks, 
as  they  do  not,  strictly  and  technically,  answer  either  of 
those  descriptions  ;  and  it  is  a  rule  of  construction,  that  whea 
a  statute,  and  more  especially  a  statute  with  penalties  for 
neglect,  specifies  particulars,  all  other  particulars  not  enu- 
merated are  excluded.  The  contemporary  and  uniform  ex- 
position of  this  act  has  been,  that  it  is  not  applicable  to 
checks  ;  and  they  are  too  frequent  and  notorious  a  species 
of  paper  to  have  been  omitted  by  mistake.  I  am  satisfiedi 
therefore,  upon  all  the  points,  that  the  defendant  must  take 
nothing  by  his  motion. 

Lewis,  Ch.  J.  was  of  the  same  opinion. 

Judgment  for  the  plaintiflf.(a) 

(a)  Mr.  Phillipt  atatet  the  rule  in  reference  to  the  proof  of  ooneideratioDt 
with  ipreat  clearneH,  <*  In  eome  oaaea  the  plaintiff  in  an  action  upon  a  bill  of 
exchange  or  promtaeory  note,  mnst  prove  that  he  or  eome  preceding  perty 
took  the  bill  or  note  b^najide  and  for  ?alue ;  ae,  where  billa  or  notea  have 
been  obtained  by  fraud,  or  under  dureii,  or  have  been  atolen  or  lost.  (Dttit- 
ean  ▼.  Seottf  1  Campb.  N.  P.  C.  100.  Rett  ?.  Marquis  of  Headford,St  Ctunflb, 
N.  P.  C.  574.  Solomont  v.  The  Bank  of  England,  14  Eaat'e  Rep.  135,  b.) 
To  compel  a  plaintiff,  however,  to  give  such  proof,  it  Is,  in  general,  neceeiary 
that  he  ahonld  be  apprised,  before  the  trial,  that  aaoh  proof  will  be  required 
of  him.  And  the  rule  as  to  the  necessity  and  efiect  of  a  previous  notice,  re- 
qaihog  preef  of  the  eonsideraUon,  appears  to  be  this :  if  the  tlUe  of  the 
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plaintiff  fti  holder  ia  broaght  into  aoipicion  by  a  witneas  called  on  the  part  of 
the  plaintiff,  it  seema  that  he  ought  to  prove  the  consideration,  whether 
there  haa,  or  has  not  been  any  notice  to  that  effect ;  {Oreen  ▼.  Deakin  and 
other;  2  Stark,  N.  P.  C.  347.  jRe^a  v.  Marquit  of  Headfordt  2  Campb.  N. 
P  C.  574.  Duncan  v.  SeoU,  1  Campb.  N.  P.  C.  100.  PatBrson  v.  Hard* 
acre,  4  Taunt  1 14 ;)  bat,  if  no  ampicion  ariaei  on  the  plaintiff's  case  he  will 
not  l>e  obliged,  even  after  notice,  to  prove  the  consideration,  until  it  has  been 
impeached.  In  the  case  of  Delauncy  t.  Mitchell,  (1  Stark.  N.  P.  C.  439,) 
Lord  BUenboroQgh  ia  reported  to  have  held,  thai  it  was  not  competent  to  the 
plaintiff,  to  whom  each  notice  has  been  delivered,  to  give  evidence  of  the 
oonsideration,  after  having  closed  bis  case,  in  reply  to  the  case  of  the  de- 
fendant. But  the  rule  stated,  is  said  to  have  been  since  declared  by  the 
preaent  Lord  Chief  Justice  to  be  the  most  correct.  (See  Chitty  on  Bills, 
401,  7tb  ed.)  The  present  practice  in  the  common  pleas  is  said  to  agree 
with  that  in  the  King's  Bench.  (I  Ryan  and  Moody,  256,  n.)  When  thd 
plaintiff  has  established  a  prima  facie  case,  it  then  remains  for  the  defendant » 
if  be  can,  to  impeach  his  title  ;  and  until  he  has  first  cast  some  suspicion  on 
the  title,  by  showing  that  the  note  was  lost,  or  obtained  by  force  or  fraud,  he 
cannot,  merely  by  giving  notice  to  prove  the  consideration,  cast  the  burthen 
of  proof  upon  the  plaintiff.  But  the  defendant  will  be  at  liberty  to  produce 
«Tidence  for  the  purpose  of  impeaching  the  plaintiff's  title,  without  haying 
given  him  previous  notice  of  such  intention  ;  though  he  cannot,  in  that  casot 
object  to  the  want  of  proof  of  consideration.  And  no  notice  is  necessaryt 
where  the  plaintiff  sues  as  a  bona  fide  holder  of  a  note  tainted  with  usury,  in 
which  case  the  onus  is  upon  the  plaintiff  to  show  that  he  comes  within  tha 
deaeriptiou  in  the  statute.  {Wyat  ▼.  Campbell,  2  Ry.  and  Mo.  80.)  If  tha 
plaintiff,  in  the  first  instance,  attempts  to  prove  the  consideration,  it  seema 
that  he  cannot  adduce  further  evidence  in  reply.  (Brown  v.  Murry,  1  Ry. 
and  Mo.  254.  2  Phill.  Ev.  p.  8.  A  large  body  of  cases  upon  the  subject  is 
collected  in  the  notes  27,  28,  29,  30,  31,  32,  33,  34  and  35,  to  4  Phill.  Ev. 
Cow.  and  Hill's  ed.  p.  15-28.  Story  on  Prom.  Notes,  §  190,  and  notes.  9 
Greenleaf  Ev.  ed.  1846,  §  199.  Chitty  on  Bills,  ed.  1848,  68,  69,  649-651. 
2  Starkie  on  Ev.  ed.  1842,  p.  221.    Byles  on  Bills,  88,  89,  and  notes.) 

In  regard  to  the  presentment  of  bank  checks,  the  holder  is  bound  to  pre- 
aent within  a  reasonable  time.  What  is  such  time,  (see  eupra  p.  9,  note 
(•)  to  Cruger  v.  Armotrong,)  The  drawer  of  a  check,  however,  is  not  dis- 
obarged  from  responsibility  to  pay  the  same,  unless  he  haa  aufiered  some  in- 
jury by  the  failure  to  make  due  presentment,  and  even  then  he  is  only  ex- 
empted to  the  extent  of  such  injury.  (Story  on  Prom.  Notes,  §$  447,  492« 
Bylea  on  Bills,  13, 14.  3  Kent,  Comm.  Lect,  44,  p.  104,  note,  5th  ed. ;  Om- 
ger  V.  Armetrang,  3  John.  Cas.  5 ;  Murray  v.  Judah,  6  Cowen  R.  490 ;  Jfo- 
hmiok  Bank  v.  Broderiek,  10  Wend.  R.  306 ;  LittU  v.  Phmnix  Bank,  2  Hill, 
N.  Y.  R.  425,  428,  429  ;  SerU  v.  Norton,  2  Mood.  &  Rob.  401.) 

Judge  Story  in  his  work  on  Promissory  Notes,  gives  the  following  summary 
of  the  principal  gronnds  which  will  excuse  presentment  for  payment :  "  Thesa 
•re,  for  the  moat  part,  the  aame,  which  will  ordinarily  exonaa  the  wnnt  of  dm 
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notice  of  the  dishonor  of  the  note.    (See  Story  on  Billi,  i  308,  326, 397,  344 ; 
Chit.  Bills,  eh.  10,  p.  486-488,  mh  ed. ;  Siory  on  Pr.  Notes,  §  257-263,  §  35S- 
360 )  Among  these,  we  may  meation  the  sndden  iUnesB  or  death  of  the  holder, 
or  his  agent;  the  absconding  of  the  maker  before  the  day  of  payment,  or  bis 
place  of  residence  being  deserted,  or  unknown,  or  unfound,  alter  diligent  search 
therefor ;  the  general  pre?alence  of  a  malignant  dicease,  such  as  the  yellow  !•• 
Ter,  or  cholera,  to  an  extent,  which  stops  all  business  and  trade  in  the  place ;  thu 
impossibility  of  reschiog  the  place,  where  the  maker  resides,  from  snows,  or 
freshets,  or  o?erwbeImiug  accidents ;  the  occurrence  of  war,  or  the  interdic- 
tion of  commercial  intercourse  with  the  country,  where  the  maker  resides ; 
and  the  day  of  the  maturity  of  the  note,  occurring  on  a  public  liolyday,  or  ft 
religious  festival,  or  a  solemn  fast,  celebrated  according  to  the  known  usage, 
or  the  ordinances,  of  the  country.     (Story  on  BIIIa,  §  233,  234,  308,  327 ; 
Story  on  Pr.  Notes,  (  257-263 ;  Chit.  Bills,  ch.  8,  p.  360,  8th  ed. ;  Id.  eh.  9,  p- 
389-392, 8th  ed. ;  Id.  422, 423  ;  Id.  ch.  10,  p.  4H5,  524.)    Polhier  lays  down  a 
rule  equally  broad  and  satisfaclory,  in  respect  to  the  due  demand  and  protest  of 
bills  of  exchange,  (and  the  like  doctrine  is  applicable  to  promissory  notes,) 
namely,  that  any  inevitable  accident,  or  irresistible  force,  or  unforeseen  oc- 
currence, which  could  not  be  provided  against,  will  constitute  a  sufficient  ex- 
cuse for  the  neglect  or  omission.    And  for  this,  he  relies  upon  the  general 
maxim  of  the  Roman  Law,  in  cases  of  contract ;  Impo$nbiUum  nulla  sMI* 
gatio  ett.    (Pothier,  De  Change,  n.  144 ;  Dig.  Lib.  50,  tit.  17, 1.  185  ;  Par- 
dessui,  Tom.  2,  art.  426.)     ludeed,  this  seems  to  be  admitted  by  foreign  ju- 
rists, as  the  general  rule,  which  governs  their  jurisprudence."     ($  205,  206.) 
He  considers  the  subject  of  what  is  a  good  excuse  very  fully,  ({f  257-294. 
Byles  on  Bills,  eh.  XIV.    See  tupra,  vol.  2,  p.  2,  n.  (a)  to  T^nn9  ^  Cos  v. 
Lagtu.) 
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The  People  against  Guernsey. 

Where  an  indictment  wti  foond  at  the  general  tesaions  of  the  peace,  of  the 
county,  in  which  the  defendant  was  convicted  at  the  oyer  and  terminer, 
and  the  indictment  was  removed  into  this  court,  with  a  caption  stating 
that  the  grand  jury  were  sworn  and  charged,  omitting  the  words  "  then 
and  there,**  on  motion  in  arrest  of  judgment,  the  omission  of  those  words, 
was  held  fatal,  and  the  judgment  arrested. 

The  defendant  was  convicted;  at  the  oyer  and  terminer 
in  Chenango,  of  exttirtinn^  upon  an  indictment  found  at  the 
general  sessions  of  the  peace  ;  and  the  same  being  removed 
into  this  court,  with  a  caption  thereto,  a  motion  was  made, 
on  the  part  of  the  defendant,  in  arrest  of  judgment,  because 
the  caption  of  the  indictment  states  that  the  grand  jury  were 
sworn  and  charged,  without  saying  then  and  there,  and 
thereby  omitting  the  venue  in  respect  to  the  jury. 

Spencer^  Attorney-General,  for  the  people, 

Hoffman,  for  the  defendant. 

Kent,  J.  delivered  the  opinion  of  the  court.    This 
*being  an  objection  to  form  merely,  the  strength  of    [*266] 
it  must  rest  altogether  on  positive  authority. 

In  the  case  of  The  King  v.  Turneth,  (1  Mod.  26.  2  Keb. 
683.  1  Yent.  60.)  which  was  on  an  indictment  found  at  the 
quarter  sessions,  tlie  words  '<  then  and^there  charged  and 
sworti,"  were  omitted,  and  the  whole  court  of  K.  B.  held  the 
omission  fatal,  and  quashed  the  indictment.  The  clerk  of 
the  crown  office  informed  the  court  that  ih^t  was  always  the 
cotirse,  and  that  the  above  words  were  necessary  where  the 
caption  is  recited  to  be  taken. 

This  case,  which  appears  in  three  different  reporters,  is 
pretty  decisive,  to  show  the  practice  at  that  day,  and  that  if 
a  caption  be  set  forth,  it  must  have  those  words,  as  a  requi- 
site part. 

There  are  two  anonymous  cases  in  12  Mod.  p.  88.  502,) 
in  one  of  which,  the  want  of  the  words  "  then  and  there 
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charged,"  was  held  fatal,  and  in  the  other,  it  is  said,  that  no 
heed  was  taken  to  the  exception.  These  cases,  therefore, 
leave  the  question  where  they  found  it,  without  being  of  any 
influence  either  way ;  for  the  one  case  is  equal  in  authority 
to  the  other.  Neither  case  states  whether  the  indictment 
was  found  at  the  quarter  sessions,  or  in  the  K.  B.  or  oyer 
and  terminer^  which  is  a  material  part  of  the  inquiry ;  and, 
lastly,  12  Mod.  is  not  a  book  of  authority. 

In  the  case  of  The  King  v.  Morris,  (2  Stra.  901,)  after 
conviction  on  an  indictment,  the  judgment  was  arrested,  be- 
cause the  words  '<  ad  tunc  et  ibidem^^  were  left  out  as  to 
the  swearing  of  the  jury,  and  the  case  of  The  King  v.  Turn- 
eth  was  referred  to. 

This  authority,  at  the  distance  of  above  fifty  years  from 
the  other  establishes  the  law  with  great  force  and  effecL 

That  case,  like  the  present,  was  a  motion  in  arrest  of 

judgment,    after  conviction  ;    and    although   it  does   not 

state  in  what  court  the  indictment  was  found,  the 

[*267]    inference  *from  that  omission  cannot  be  injurious  to 

the  authority  of  the  decision,  as  applied  to  the  pre* 

sent  case. 

A  distinction  is  noticed  in  the  books  between  indictments 
in  inferior  courts,  and  indictments  in  the  K.  B.  or  grand 
sessions  for  counties  palatine.  (2  Hawk.  308,  s.  17.)  In 
the  former,  many  words  in  the  caption,  are  held  fatal,  which 
are  not  so  in  the  lat^r  courts ;  and  it  was  said  by  the  coun- 
sel for  the  people,  that  the  sessions  for  counties  palatine  were 
analogous  in  rank  to  the  general  sessions  of  the  peace  with 
us.  But  I  apprehend  this  is  a  mistake.  In  the  case  of  The 
People  V.  The  General  Sessions  of  the  County  of  Chenan- 
go,  (L  Johns.  Cases,  179,)  on  the  question  respecting  the 
power  of  that  court  to  grant  new  trials,  this  court  decided 
that  the  general  sessions  of  the  peace,  in  the  several  countieSi 
had  uniformly  been  regarded,  by  law  and  in  practice,  as  in- 
ferior courts ;  and  that  they  were  to  be  considered,  within 
the  reason  and  meaning  of  the  law,  as  inferior  courts. 

On  the  other  hand,  the  courts  of  counties  palatine  have 
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always  been  regarded,  in  the  English  law,  among  the  supe- 
rior courts.  They  were  originally  clothed  with  jura  regalia. 
They  had,  in  the  age  of  Bracton,  (foi.  122,  b.  c.  8,  s.  4 ;  1 
Bl.  Com.  117,)  as  he  expresses  it,  regalem  potestatemin 
amnibuSf  and  they  are,  at  this  day,  privileged  as  to  pleas,  so 
that  no  inhabitant  is  compelled  to  appear  and  answer  out  of 
the  same,  except  for  error  and  in  cases  of  treason,  &c. 

To  all  these  authorities  I  know  of  nothing  to  be  opposed, 
unless  it  be  thei  form  of  the  caption  of  an  indictment  from 
the  sessions,  as  given  in  Hale,  (vol  2,  p.  166,)  in  which  the 
words  then  and  there  axe  omitted.  Precedents  are,  no  doubt, 
in  many  cases,  of  good  authority,  but  a  single  precedent,  in 
opposition  to  such  adjudged  cases,  cannot  avail.  We  are  of 
opinion,  therefore,  that  the  judgment  must  be  arrested. 

Judgment  arrested.(a) 

ra)  Mr.  Chitty  lUtet,  (1  Grim.  Law,  Perkins'  ed.  334,^  that  althoagh  it 
was  formerly  eonaidered  necessary  to  prefix  the  words  <'  then  and  there,"  to 
the  word  <'  eu>orn,''  v^  ^tra.  901 ;  1  Mod.  27 ;  1  Vent.  51 ;  2  Keh.  583 ; 
Hawk.  b.  9,  c.  25,  s.  126 ;  Bao.  Ab.  Indictment,  I.,)  they  are  not  now  osual. 
At  all  e?ents,  a  defect  in  the  caption,  for  which  an  indictment  will  be  quashed, 
must  be  of  a  clear  and  decisive  character.  {State  v.  Hickman,  3  Halst  299.) 
And  where  time  and  place  are  set  forth  in  the  caption  of  an  indictment  with 
•nfficient  certainty  to  a  common  intent,  legal  niceties  will  be  disregarded. 
{State  y.  Briehane%  2  Bay,  451.)  Where  the  caption  of  an  indictment  from 
the  circnit  court  of  Indiana  showed  that,  at,  &c.,  on,  &c.,  the  jurors  (naming 
them)  appeared  in  court,  and  being  duly  sworn  and  charged,  &c.  Held,  that 
the  omission  of  the  words  **  then  and  there,"  before  the  words  «  sworn  and 
charged,"  was  not  material.  {Beauehamp  v.  The  State,  6  Blackf.  299.) 
The  general  rule  upon  this  subject  seems  to  be  correctly  laid  down  in  Thomas 
T.  The  State,  (5  Howard's  Miss.  20,)  that  the  caption  of  an  indictment  must 
state,  with  sufficient  certainty,  the  style  of  the  court,  the  judge  presiding,  the 
place  at  which  the  indictment  was  found,  and  the  jurors  by  whom  it  was 
found.  (See  United  States  Digest,  tit  Indictment,  II.  i. ;  id.  Snpp.  tit.  In« 
dietment,  II.  a.,  where  a  large  number  of  cases  in  reference  to  the  caption  of 
indictments  will  be  found  collected.) 

Vol.  III.  44 
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ADJUDGED  IN  THE 

SUPREME  COURT  OF  JUDICATURE 


OP  THE 


STATE  OF   NEWYORK, 

IN  JANUARY  TERM,    1803. 


Steinback  agahist  Rhinelanoer  and  others. 

Same  against  Church. 

A.  wu  at  Trinidad  in  Cuba,  where  he  received  vessels  nnd  cargoes  consigned 
to  him  by  B.  and  C.  of  New  York,  and  in  which  A.,  B.  and  C.  were  jointly 
interested.  In  April,  IBOO,  A.  purchased  a  prize  ve89el,  and  sent  her  with 
a  small  cargo,  on  the  29th  May,  to  the  Havana.  On  the  return  of  a  ves- 
sel from  Trinidad  to  New  York,  which  had  been  sent  out  by  B.  and  C.  to 
A.,  B.  was  informed  by  the  master,  that  A.  had  purchased  a  prize  vessel 
called  the  Chance,  and  that  she  was  to  come  to  New  York  with  a  cargo  ; 
and  B.,  without  receiving  any  information  from  A.  himself,  or  any  order 
for  the  purpose,  on  the  16th  June,  caused  the  vessel  and  cargo  to  be  insured 
at  and  from  Trinidad  to  New  York,  and  paid  the  premium.  The  broker, 
at  the  time  he  effected  the  policy,  told  the  insurer,  that  the  phtltitiffdid  not 
know  whether  the  vessel  and  cargo  had  been  purchased  for  A.  or  B.  or  C, 
and  that  he  had  no  orders  to  have  them  insured  ;  but  that  A.  had  the  funds 
of  B.  and  C,  and  they  had  just  heard  the  vessel  was  coming  to  New  York. 
The  policy  was  effected  for  account  of  A.  or  C.  or  B.  and  C,  or  any  other 
person,  &c.,  in  the  usual  form. 

The  vessel  not  having  come  to  New  York,  B.  afterw&rds  brought  an  action 
against  the  insurera,  to  recover  back  the  pr^mtum,  and,  at  the  trial,  A.  who 
had  been  previously  released  by  B.,  was  admitted  as  a  witness,  and  testified 
that  the  vessel  and  cargo  were  his  sole  property,  and  were  purchased  on  his 
own  accounti  and  that  neither  B.  nor  C.  nor  any  other  person,  had  any  in- 
terest in  them  ;  and  that  he  sent  her  to  the  Havana,  and  though  he  wrote 
to  B.  an4  C.  in  May,  he  never  informed  them  of  the  purchase,  or  ever 
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gave  any  orden  to  themi  or  |^  any  other  penoo,  to  have  the  venel  inaored 
in  New  York. 
It  was  held,  that  A.  under  the  circamstancei,  waa  a  competent  witneea ;  that 
6.  was  not  his  agent ;  and  that  the  soppoaed  interest  of  B.  being  a  mistake, 
no  risk  was  ran,  and  that  the  plaintiff,  was,  therefore,  entitled  to  a  retam 
of  premiam. 

The  first  action  was  for  a  return  of  premium  on  a 
policy,  dated  6th  June,  1800,  on  the  body  of  the 
[*270]  schooner  'Chance,  at  ond  from  Trinidad,  in  the 
island  of  Cuba,  to  New  York,  purporting  to  be 
made  by  the  plaintiff,  for  acconnt  of  himself,  or  Peter  Mali- 
bran,  or  John  Murray  &  Son  and  the  plaintiff,  or  whoever 
else,  &c.  The  vessel  was  valued  in  the  policy  at  7000  dol- 
lars, and  the  premium  was  20  per  cent. 

It  was  proved  at  the  trial,  by  the  broker  who  effected  the 
policy,  that  the  plaintiff  informed  him,  that  Captain  Brown, 
of  the  ship  Albemarle,  who  had  just  arrived  from  Trinidad, 
had  informed  him  that  Malibran  had  purchased  at  Trinidad 
the  schooner  Chance,  a  prize  vessel,  and  had  sent  to  the 
Havanna  for  a  crew,  and  that  she  was  coming  to  New  York ; 
but  that  he  did  not  know  whether  she  had  been  purchased 
for  Malibran  or  for  the  plaintiffs  or  for  Murray  &,  Son  and 
the  plaintiffs,  they  having  funds  there  in  his  hands ;  that  the 
plaintiff  informed  him  he  had  no  orders  for  insurance  from 
Malibran ;  and  these  facts  the  broker  communicated  to  the 
underwriters. 

It  was  further  proved,  by  John  Murray,  that  the  plaintiff 
mentioned  to  him  the  information  he  had  received  from  Cap* 
tain  Brown,  and  that  he  proposed  to  insure,  and  that  the 
schooner  was  intended  to  be  sent  from  Trinidad  to  New- 
York.  It  was  also  proved,  by  a  clerk  of  the  plaintiff,  that 
the  plaintiff  had  not  (as  he  had  heard)  any  orders  from  Mal- 
ibran for  insurance,  and  that  Malibran  had  wrote  several  let- 
ters \o  the  plaintiff,  in  April  and  May,  1800,  and  none  of 
them  contained  any  advice  to  that  effect. 

The  deposition  of  Malibran,  which  had  been  taken  de  bene 
esse,  by  consent,  saving  all  just  exceptions,  was  produced 
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and  read  in  evidence,  he  having,  previous  to  his  e  amination, 
been  released  by  the  plaintiff  of  all  claims  for  the  premium, 
and  the  release  accepted,  and  his  general  character  proved  to 
be  good.  Malibran  stated  that  in  April,  1800,  he  purchased, 
at  Trinidad,  the  schooner  Chance ;  that  about  the 
time  of  the  purchase.  Captain  •Brown,  master  of  [*271] 
the  ship  Albemarle,  was  there  under  charter  to  the 
pinintiffand  consigned  by  him  to  Malibran;  that  Malibran 
advised  with  Captain  Brown  about  employing  the  schooner, 
and  suggested  sending  her  with  a  cargo  to  New  York,  but 
never  positively  determined  so  to  do ;  that  Captain  Brown 
sailed  for  New  York  before  Malibran  had  made  up  his  mind, 
as  to  the  destination  of  the  vessel,  and  without  expressing 
any  order  or  desire  that  Brown  should  get  the  vessel  insured ; 
that  soon  after  Brown  sailed,  Malibran  determined  to  send 
the  schooner  with  a  small  cargo  to  the  Havanna,  and  wrote 
to  his  correspondent  at  the  Havanna,  on  the  SLst  May, 
1800,  stating  **  that  although  by  the  endorsed  bill  of  lading, 
the  schooner  Chance  appeared  to  be  bound  for  New  York, 
(which  was  done  for  fear  of  cruisers,)  his  orders  were  to  the 
captain  to  go  to  the  Havanna,  and  wait  for  further  instruc- 
tions ;  that  his  correspondent  at  Havanna  must  get  the  ves* 
sel  and  cargo  insured,  for  6t)00  dollars ;  thas  the  vessel  had 
sailed  on  the  29th  May,  and  that  should  the  vessel  arrive 
before  him,  at  the  Havanna,  and  any  good  offer  appear,  the 
correspondent  was  to  sell  both  vessel  and  cargo."  Malibran 
further  stated,  that  the  letter  was  sent  by  express,  by  land, 
and  did  not  arrive  until  the  day,  or  day  after  the  arrival  of 
the  vessel,  so  that  the  insurance  from  Trinidad  to  the  Ha- 
vanna was  saved  ;  that  the  vessel  and  cargo  were  solely  his 
property,  and  the  vessel  had  no  other  cargo  on  board,  than 
that  mentioned  in  the  invoice  and  bill  of  lading,  consisting 
of  su§^ars,  hides,  braziletto  and  fusiic,  amounting  to  1,773 
dollars;  and  both  the  invoice  and  bill  of  lading  stated  the 
voyage  to  be  to  New-York,  and  that  the  cargo  was  consigned 
to  the  plaintiff,  and  belonged  to  Malibran  ;  that  the  invoice 
and  bill  of  lading  were  on  board,  on  the  voyage,  and  the  let- 
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ter  was  signed  by  the  captain,  and  was  dated  27th  May ;  that 
he  never  determined  to  send  the  vessel  to  New- 
[*272]  York,  nor  was  any  part  of  the  *cargo  put  on  board 
with  that  view ;  that  the  bills  of  lading,  &c.  were 
made  out  for  New-York,  merely  to  prevent  capture,  to  which 
the  vessel  would  have  been  liable,  in  going  from  one  Spanish 
port  to  another :  that  Malibran  never  wrote  or  ordered  the 
plaintiff  to  effect  the  insurance  on  the  vessel  or  cargo,  and 
that  although  he  wrote  to  the  plaintiff  by  Captain  Brown,  he 
never  mentioned  the  purchase  of  the  vessel,  or  that  he  in- 
tended to  send  her  or  any  vessel  to  the  United  States ;  that 
Brown  was  dead,  and  he,  Malibran,  was  uninterested  in  this 
suit,  and  that  he  never  wrote  or  ordered  any  person  to  insure 
the  said  vessel  or  cargo,  from  Trinidad  to  New-York. 

An  affidavit  of  the  captain  made  at  the  Havanna,  on  the 
4th  August,  1800,  stated  that  no  property  was  shipped  on 
board  the  schooner,  at  Trindad,  except  what  was  specified 
in  the  bill  of  lading,  &c 

Malibran,  on  his  cross-examination,  further  stated  that  he 
purchased  the  vessel,  on  the  2d  April,  1800,  and  that  she 
cost,  with  repairs,  2,110  dollars  and  that  he  had  it  in  con- 
templation to  send  her  to  New  York ;  that  he  wrote  to  his 
correspondent  to  obtain  American  papers,  at  the  Havanna, 
for  the  vessel,  and  also  sent  there' for  the  captain ;  that  Cap- 
tain Brown,  sailed  from  Trinidad  the  last  of  April,  or  first 
of  May,  and  that  he  wrote  by  him  to  Murray  &  Sou,  and 
to  the  plaintiff,  and  also  to  the  same  persons,  in  May,  by 
other  opportunities ;  that  the  name  of  the  plaintiff  was  in- 
serted in  the  invoice  and  bill  of  lading,  because  he  was  his 
friend  and  correspondent ;  that  he,  Malibran,  was  at  Trini- 
dad,  to  receive  such  cargoes  as  should  be  sent  by  Murray  & 
Son  and  the  plaintiff,  who  were  jointly  interested  in  such 
cargoes,  and  he,  Malibran,  was  also  interested  in  them ;  but 
that  Murray  and  Son  and  the  plaintiff,  had  no  interest  in  the 
schooner  or  her  cargo.  The  jury  found  a  verdict  for  the 
plaintiff  for  426  dollars  and  20  cents,  being  the  whole 
amount  of  the  premium. 
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*The  second  action  was  for  the  return  of  the  pre*  ["273] 
rainm  on  the  insurance  of  the,  cargo,  and  the  same 
evidence  was  given  as  in  the  first  cause ;  it  was  further 
proved,  that  Captain  Brown  was  a  person  in  the  confidence 
of  the  plaintiff;  that  in  the  plaintiff  ^s  books,  Malibran  was 
charged  with  the  premium  of  insurance,  and  with  subse- 
quent advances  to  counsel,  for  advice  respecting  the  vessel. 

The  plaintiff  also  offered  in  evidence  a  case  made  by  him 
with  the  opinion  of  counsel,  notice  to  produce  which  at  the 
trial  had  been  previously  given  to  him  by  the  defendants ; 
but  the.defendants*  counsel  declined  reading  the  paper  on 
tlieir  part,  and  it  was  then  read  by  the  counsel  for  the  plain* 
tiff. 

A  verdict  was  also  found  for  the  plaintiff,  for  the  amount 
of  the  premium. 

A  motion  was  made  to  set  aside  the  verdicts,  and  for  a  new 
trial,  on  two  grounds : 

1.  Because  Malibran  was  an  incompetent  witness^  and  his 
testimony  ought  to  have  been  rejected. 

2.  Because,  admitting  the  evidence,  the  facts  in  the  case 
did  not  entitle  the  plaintiff  to  a  return  of  the  premium. 

Pendleton,  Hamilton  and  Harison,  for  the  defendants. 

Colden  and  Hoffman,  contra. 

Thompson,  J.  The  objections  stated  to  Malibran's  com« 
petency  are  on  the  ground  of  interest,  and  because  his  name 
appears  in  the  policy,  which  purports  to  be  made  by  the 
plaintiff  for  account  of  himself,  or  Peter  Malibran,  or  John 
Murray  &  Son  and  the  plaintiff.  I  think,  under  the  circum* 
stances  stated  in  the  case,  Malibran  was  a  competent  witness. 
It  has  been  settled  in  this  court,  that  it  must  be  an  interest 
in  the  event  only,  that  will  totally  exclude  a  witness.  What* 
ever  objection  might  have  been  raised  on  the  score  of  inter- 
est, appears  to  me  to  have  been  removed  by  the  release  from 
the  plaintiff  to  the  witness,  as  far,  at  any  rate,  as  re- 
spected "this  suit  It  is  said  also,  that  as  the  inter-  [*27!4] 
est  in  the  vessel  turns  out  to  be  Malibran's,  he  must 
be  considered  as  the  principal,  and  the  plaintiff  as  his  agent. 
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and  that  the  principal  otight  not  to  be  permitted  to  disaffirm 
the  acts  of  his  agent.  Admitting  this  principal  to  be  a  sound 
one,  it  cannot  be  applied  here,  without  assuming  a  fact 
which  does  not  appear  in  the  case,  to  wit,  that  the  plaintiff 
was  the  agent  of  Malibran.  No  evidence  whatever  appears 
that  will  afford  any  ground  to  conclude  that  the  plaintiff 
was  either  the  general  agent  of  Malibran,  or  that  he  was  in 
any  way  authorised  or  requested  to  effect  this  insurance. 
On  the  contrary,  the  fact  is  negatived,  as  far  as  it  could  pos- 
sibly be,  by  proof.  Nor  can  1  see  any  principle  of  general 
policy,  which  can  be  urged  to  exclude  this  witness.  Be- 
cause his  name  appears  in  the  policy,  is  not,  of  itself,  in  my 
judgment,  a  sufficient  objection,  when,  at  the  same  time,  it 
appears,  that  it  was  altogether  unauthorized,  and  without  his 
knowledge,  and,  as  1  consider  it,  by  mistake,  or  rather 
through  want  of  correct  information,  as  to^the  situation  of 
this  vessel  in  point  of  interest.  All  these  circumstances 
with  respect  4o  Malibran's  situation  were  proper  to  urge 
against  the  credibility  of  the  witness ;  but  they  have  been 
decided  upon  by  the  jury,  whose  province  it  was  to  give 
them  their  just  weight. 

With  respect  to  the  second  objection,  this,  like  many  other 
cases,  is  one  where  the  general  rules  of  law  seem  not  so 
much  controverted,  as  their  applicability  to  the  case.  The 
premium  paid  by  the  insured,  and  the  risk  which  the  insu- 
rer takes  upon  himself,  are  considerations  each  for  the  other. 
The  insurer  shall  not  be  exposed  to  the  risk,  without  receiv- 
ing the  premium  ;  nor  shall  he  retain  the  premium,  which 
was  the  price  of  the  risk,  if  in  fact  he  runs  no  risk.  The 
rule  laid  down  by  Lord  Mansfield,  in  the  case  of  Tt/rie  v. 
Fletcher^  (Cowp.  666 ;    Doug.  566,)  is,  that  where  the  risk 

has  not  commenced,  whether  this  bo  owing  to  the 
[•275]    fault,  pleasure,  or  will,  of  the  insured,  *the  premium 

must  be  returned  ;  and  the  reason  assigned  is,  that 
a  policy  of  insurance  is  a  contract  of  indemnity,  and  if  no 
risk  is  run,  the  consideration  for  the  premium  fails.  But  if 
the  risk  has  once  commenced,  there  shall  be  no  return  of 
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premium ;  and  Marshall  (549,)  lays  it  down  as  a  general 
rale,  that  if,  through  mistake^  misinformation,  or  any  other 
innocent  cause,  an  insurance  be  made  without  any  interest 
ivhatever  in  the  thing  insured,  there  shall  be  a  return  of  pre- 
mium ;  and,  to  illustrate  the  rule,  this  case  is  put.  that  if  a 
man,  supposing  he  has  goods  on  board  a  certain  ship,  to  the 
value  of  1,000/.  insures  to  that  amount,  but  afterwards  finds 
either  that  he  has  no  goods  at  all  on  board,  or  has  goods  only 
to  the  amount  of  half  the  insurance  ;  in  the  one  case  he  shall 
be  entitled  to  a  return  of  the  whole  premium,  in  the  other, 
to  a  return  of  a  moiety.  Testing  the  present  case  by  those 
rules,  I  think  the  plaintiff  is  entitled  to  a  return  of  premium. 
Although  many  circumstances  appear  somewhat  obscure, 
and  might  afford  groqnds  of  suspicion  of  unfairness  in  the 
transaction,  unaccompanied  with  the  explanation  given  them 
by  Malibran  ;  yet,  he  being  considered  a  competent  witness^ 
and  his  credibility  a  point  for  the  determination  of  the  jury, 
whose  verdict  decides  that  full  credit  was  due  to  him,  we 
must  resort  to  his  testimony  for  a  true  solution  of  the  case ; 
and  which,  1  think,  must  remove  all  doubts  on  the  question* 

He  states,  in  the  most  explicit  terms,  that  the  plaintiff  was 
not  his  agent ;  that  he  never  authorized  or  requested  him  to 
get  the  vessel  or  cargo  insured ;  that  the  plaintiff  had  no  in- 
terest in  either ;  but,  that  the  purchase  was  made  on  his  own 
account,  and  that  he  never  did  send,  or  determine  to  send, 
her  on  a  voyage  to  New  York.  No  parol  testimony  ap- 
penrs  to  contradict  those  facts,  nor  is  there  any  circum- 
stance to  render  them  improbable,  except  the  bill  of  lading 
and  invoice  of  the  cargo,  by  which  it  would  appear  that 
she  was  intended  for  New  York.  Those  papers, 
however,  Malibran  swears,  were  merely  'colourable,  [*276] 
and  were  only  for  the  purpose  of  deceiving  priva- 
teers ;  and  that  the  name  of  the  plaintiff  was  inserted,  as 
consignee,  because  he  was  his  friend.  This  practice  of  pro« 
curing  colourable  papers,  whether  censurable  or  otherwise, 
is  known  to  be  frequent ;  and  I  do  not  know  that  it  ever  has 
been  decided,  that  the  insured  was  to  be  concluded  or  pre- 
judiced thereby.    There  is  no  evidence  whatever,  that  the 
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plaintiff  was  in  any  manner  interested  in  this  vessel.  Mali- 
bran  was  his  agent,  and  consignee  of  the  cargo  of  the  ship 
Albemarle,  belonging  to  the  plaintiff,  and,  of  course,  had 
funds  of  his  in  his  hands;  but  this,  by  no  means,  shows  a 
general  partnership,  or  that  the  plaintiff  was  concerned  in 
all  the  speculations  of  Malibran.  The  relation  given  by 
Captain  Brown,  likewise^  strongly  corroborated  the  testimony 
of  Malibran,  with  respect  to  the  plaintiff's  having  no  interest 
in  the  vessel  or  cargo,  and,  by  no  means  contradicts  it,  as  to 
their  destination.  Captain  Brown  sailed  shortly  after  Mali- 
bran  had  made  the  purchase  of  this  schooner,  and  before  he 
had  finally  determined  where  ho  should  send  her.  If  Mali- 
bran  had  considered  the  plaintiff  in  any  manner  concerned 
in  this  transaction,  or  had  wished  an  insurance  for  New 
York,  it  is  inconceivable  why  some  intimation  of  it  was  not 
given,  either  to  Captain  Brown,  or  in  the  letters  written  to 
the  plaintiff,  or  to  Murray.  Another  circumstance  in  cor- 
roboration of  Malibran's  testimony,  that  the  papers  were 
merely  colourable,  is  his  letter  to  his  agent  at  the  Havanna, 
by  which  it  appears  that  he  made  a  bona  fide  attempt  to  get 
insurance  from  Trinidad  to  the  Havanna ;  and  his  failing 
to  do  so  was  merely  accidental,  owing  to  the  heavy  rains 
which  detained  the  express  who  carried  his  orders  for  in- 
surance. It  seems  a  little  extraordinary,  that  the  plaintiff 
should  obtain  this  insurance  without  having  some  intimation 
from  Malibran  of  his  interest,  or  a  request  to  insure.  These, 
however,  are  only  circumstances  that  would  go  to  the  credit 

of  Malibran,  as  he  expressly  denies  the  facts.  But  I 
[*277]    think  the  transaction  'susceptible  of  an  explanation 

that  will  acquit  the  plaintiff  of  suspicion  of  unfair- 
ness. Malibran  was  the  consignee  of  the  cargo  of  the  ship 
Albemarle,  (belonging  to  the  plaintiff,;  and  having  the  pro- 
ceeds in  his  hands,  the  plaintiff  did  not  know  but  they  might 
be  appropriated  to  the  purchase  of  this  schooner  and  cargo  ; 
and,  although  no  information  to  that  effect  had  been  recei- 
ved, yet  he  thought  it  most  prudent  to  obtain  insurance,  re- 
lying, probably,  on  his  right  to  demand  the  premiums  again, 
if  he  had  acted  in  good  faith,  and  had  been  mistaken  with 
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respect  to  the  voyage,  or  his  interest  in  the  vessel.  This 
also  accounts  for  the  entries  in  the  plaintiff's  books,  as  to  the 
charge  of  the  premiums,  they  being  made  at  the  time  the 
policy  was  effected,  and  while  the  plaintiff  was  ignorant  of 
the  trne  situation  of  the  business.  It  was  said,  on  the  argu* 
ment,  that  this  being  an  insurance  ai  and  from  Trinidad  to 
New  York,  the  policy  attached  immediately,  and  it  is  im- 
material on  what  voyage  she  afterwards  sailed;  the  risk 
commenced  while  she  lay  in  port.  Admitting  the  full  extent 
of  this  position  as  a  general  rule,  still  it  cannot  be  applied 
here,  for  the  policy  could  not  attach,  or  the  insured  recover, 
in  case  of  a  loss,  unless  he  had  an  interest  in  the  subject  of 
insurance.  If,  therefore,  the  whole  of  this  vessel  was  the 
property  of  Malibran,  the  underwriters  never  could  have  been 
made  liable  to  the  plaintiff,  in  case  of  a  loss,  he  not  having 
any  interest  in  the  subject  insured. 

On  the  whole,  I  am  of  opinion  that  the  plaintiff  had  no 
interest  whatever  in  this  schooner;  that  the  policy  was 
effected  through  mistake^  for  want  of  correct  information  on 
the  subject;  the  insured  supposing  at  the  time  he  might 
have  an  interest,  when  in  fact  he  had  none ;  so  that  there 
could  be  no  insurance  on  account  of  the  plaintiff  himself; 
that  he  was  totally  unauthorized  by  Malibran  to  get  insur* 
ance  on  his  account ;  that  the  vessel  never  did  sail  on  the 
voyage  described  in  the  policy,  and  that  no  risk  has 
been  run  by  the  underwriters.  The  premium,  *there-  [*278] 
fore,  was  paid  without  consideration,  and  through 
mistake,  and  ought,  in  my  opinion,  to  be  returned. 

I  am,  therefore,  against  granting  a  new  trial ;  and,  for  the 
same  reasons,  I  think  the  verdict  ought  to  stand  in  thesuit, 
also,  on  the  policy  on  the  cargo. 

Radcltff,  J.  and  Lewis,  Ch.  J.  concurred. 

Livingston,  J.  having  been  concerned  as  counsel  in  the 
cause,  gave  no  opinion. 

Kent,  J.  The  two  cases  contain  some  material  points  of 
difference  between  each  other,  but  there  are  certain  questions 
that  equally  apply  to  both,  and  those  I  shall  first  consider. 
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The  plaintiff  insured  in  both  cases,  on  the  account  of  him- 
self or  of  Peter  Malibran,  or  of  Murray  &  Son  and  himself; 
but  it  is  stated  as  a  fact,  that  Malibran  alone  purchased  the 
▼essel,  and  there  is  no  evidence  to  rebut  the  presumption  that 
he  was  the  sole  owner.  The  plaintiff,  then,  contracted  with 
the  underwriters  as  affent  for  Malibran,  in  whom  the  pro* 
perty  existed ;  and  the  first  question  that  arises  is,  whether 
he  can  now  be  permitted  to  deny  that  he  was  an  ageni^  in 
opposition  to  his  own  act  and  contract  with  the  defendants. 
To  permit  this,  would  be  opening  a  door  to  infinite  fraud 
and  abuse,  and  would  be  destructive  to  fair  dealing  and  to 
commercial  confidence.  The  broker  may  have  told  the  de- 
fendants that  the  plaintiff  had  no  orders  from  Malibran  to 
insure,  but  this  could  only  allude  to  special  instructions  in 
that  case,  and  could  not  be  understood  as  a  denial  of  hi9 
general  auihoHty  as  agents  and  under  which  it  must  be 
intended  that  the  insurance  was  made.  His  act  is  conclusive 
evidence  against  him,  that  he  had  or  assumed  to  have  that 
authority. 
An  unauthorized  agent  cannot,  indeed,  bind  or  affect  the 

person  for  whom  he  acts ;  but  he  himself  ought  not 
[*279J    *to  be  capable  of  rescinding  his  own  contract.    Third 

persons  whose  rights  are  involved  by  his  assumed 
agency,  can  hold  him  to  his  own  declarations  and  engage- 
ments. The  plaintiff,  therefore,  who  contracted  with  the 
defendants,  as  agent,  cannot  be  permitted,  in  a  suit  between 
him  and  them,  arising  on  the  same  contract,  to  deny  himself. 
In  respect  to  them  he  must  be  deemed  bound.  This  is  a 
sound  principle  of  justice  and  public  policy.  The  question 
then  arises,  is  Malibran  a  competent  witness  for  him,  after 
the  point  is  established  that  he  was  the  agent  of  Malibran, 
or  at  least,  that  it  does  not  lie  with  him  to  deny  it?  If  he 
was  Malibran's  agent  in  effecting  the  insurance,  then  Mali- 
bran has  an  interest  in  the  recovery  of  the  premium ;  for  the 
premium,  if  recovered  back,  will  belong  to  Malibran,  as  the 
cestui  que  trust,  and  for  whose  benefit  the  premium  was 
paid.    The  release  from  the  plaintiff  to  Malibran  is  here  in* 
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terposed  os  destroying  that  interest ;  bat  that  release  only 
operates  to  take  away  any  future  action  that  the  plaintiff 
might  have  against  Malibran,  by  way  of  indemnity  for  the 
loss  of  the  premium.  It  does  not  prevent  any  further  de* 
mand  of  Malibran  against  the  plaintiff,  in  case  the  premium 
should  be  recovered.  To  produce  that  effect,  Malibran 
ought,  also,  to  have  released  the  plaintiff.  They  should 
have  interchanged  releases,  in  order  to  do  away  all  objection 
on  the  ground  of  interest ;  but  the  release  only  comes  from 
the  plaintiff.  Suppose  a  recovery  by  the  plaintiff,  what  is 
there  to  prevent  a  suit  by  Malibran  against  the  plaintiff,  for 
the  premium  so  received  to  his  use?  The  plaintiff  had  in* 
sured,  as  agent  of  Malibran,  and  for  his  benefit,  and  the  pre- 
sumption is,  until  the  contrary  be  shown,  that  payment  by 
an  ngent,  for  and  on  account  of  his  principal,  is  payment 
with  the  principal's  money;  because,  in  judgment  of  law,  it 
is  a  payment  by  the  principal  himself,  and  the  money,  when 
returned,  will,  of  course,  belong  to  the  principal. 

*lf  the  point  once  be  established,  that  the  plaintiff  [^280] 
is,  in  respect  to  the  present  suit,  prevented  from 
denying  that  he  appeared  in  his  true  character,  when  he 
appeared  before  the  defendants  as  affeni  of  Malibran,  all  these 
consequences  are  to  be  presumed ;  and  whether  the  premium 
that  he  advanced  was  of  his  own  proper  money,  or  that  of 
his  principal,  will  remain  to  be  ascertained  when  he.and  his 
principal  shall  come,  hereafter,  to  settle  or  to  litigate  with 
each  other.  In  the  priesent  suit,  all  such  inquiries  must  be 
precluded;  and  we  are  now  to  hold  the  plaintiff  to  his 
assumed  character,  in  which  only  the  defendants  are  to  know 
him.  With  them  he  contracted  as  agent,  and  with  them  he 
cannot  lay  that  character  aside.  Between  him  and  his  prin 
cipal,  the  real  truth  of  the  transaction  can  be  disclosed,  and 
the  mistake,  if  any,  corrected. 

These  principles  appear  to  me  to  be  solid,  and  founded  on 
essential  principles  of  law,  of  commerce,  of  convenience  and 
of  good  faith ;  and  the  result  is  clear  and  inevitable,  that  as 
to  ths  present  suits,  we  cannot  but  regard  the  recovery  that 
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may  be  had,  as  enuriag  to  the  uae  of  Malibran  ;  and  he  not 
having  released  that  interest,  is  directly  interested  in  the 
event  of  the  present  suits,  and  ought,  therefore,  to  be  con- 
sidered as  an  incompetent  witness. 

The  agency  of  the  plaintiff,  and  the  incompetency  of 
Malibran  as  a  witness  being  established,  we  are  next  to  see 
how  the  case  stand,  under  the  control  of  these  positions. 

In  the  case  of  the  insurance  on  the  vessel,  the  law  is,  that 
if  the  insurer  could  ever  have  been  called  upon,  under  any 
circumstances  to  pay;    if  there  was  a  risk   once  begun, 
although  founded  upon  a  contingent  interest,  there  cannot  be 
a  returm  of  premium.    (8  Term  Rep.  154.)    The  insurance 
on  the  vessel  was  at  and  from  Trinidad  in  Cuba,  to 
[*281]    New- York.    These  words  include  the  time  the  *8hip 
is  in  port,  or  if  she  be  not  a  native  of  the  port,  but  had 
arrived  there  from  abroad,  then  these  words  include  all  the 
time  from  her  first  arrival.    (1  Atk.  545,  548.    2  Atk.  369. 
Marshall,  193.)    In  the  present  case,  the  vessel  was  brought 
into  Trinidad,  as  a  prize,  and  purchased  by  Malibran,  shortly 
before  the  policy  was  effected;  and  this  information  was 
received  by  the  plaintiff,  and  communicated  to  the  defend* 
ants,  together  with  the  additional  fact,  that  a  crew  had  been 
sent  for,  and  that  the  vessel  was  coming  to  New- York.  In  such 
a  case,  the  words  at  and  from  must  be  considered  as  reach- 
ing bac^  to  the  time  of  the  purchase,  in  April,  as  being 
equivalent  to  the  first  arrival  on  a  voyage.    This  is  no  more 
than  a  reasouable  and  just  interpretation  of  the  words  in  the 
present  case.    There  can  be  no  doubt,  then,  but  that  the  de* 
feudants  ran  a  risk  on  the  vessel,  for  if  she  had  been  lost, 
while  lying  at  Trinidad,  and  before  any  orders  to  effect 
insurance  for  the  Havanna,  Malibran  could  have  sued  the 
defendants,  and  they  would  have  been  left  without  defence. 
His  interest  would  be  ascertained  beyond  a  doubt,  and  have 
reduced   to  certainty  the  identity  of  the  insured.      The 
declared  intent  of  the  voyage  to  New* York,  the  sending  to 
the  Havanna  for  American  papers,  and  the  documentary  ship 
papers,  would  all  have  established  the  voyage  to  have  been 
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intended  for  New- York,  and  would,  I  think,  have  concluded 
the  defendants.  If  it  lay  with  Ihem  to  show  that  the  plain- 
tiff effected  the  insurance,  without  any  authority  ;  yet 
Malibran  could,  at  his  election,  have  afBrmed  the  agency,  and 
availed  himself  of  the  policy,  equally  as  if  he  had  previously 
made  the  plaintiff  his  agent,  for^omnw  ratihabitio  mandato 
€Bquiparatur.  The  risk  on  the  vessel  may,  therefore,  be 
considered  as  having  commenced  against  the  defendants,  and 
there  ought  not  to  be  any  return  or  apportionment  of  the 
premium. 

I  may  add,  that  this  conclusion  appears  equally  inevitable, 
if  Malibran's  testimony  be  received,  and  it  should  be  also 
admitted  that  the  plaintiff  acted  as  agent,  without 
•authority.  Neither  of  those  question,  let  the  deci-  [•282] 
sion  of  them  be  either  way,  affect  the  case,  as  to 
the  return  of  the  premium,  in  the  policy  on  the  vessel.  The 
defence,  in  either  point  of  view,  is  equally  solid. 

In  the  other  case,  that  of  the  insurance  on  the  cargo,  the 
question  as  to  the  competency  of  Malibran's  testimony,  is  all 
important,  for  if  that  was  admissible,  I  should  incline  to 
acquiesce  in  the  verdict  But  being  excluded,  the  plaintiff 
has  shown  no  title  to  the  premium,  because  he  has  not  shown 
that  the  voyage  was  altered  or  abandoned. 

It  lay  with  him  to  make  out  his  case,  and  without  that 
testimony,  he  shows  nothing  to  entitle  him  to  recover.  The 
case  stated  for  counsel  which  the  plaintiff  read  on  the  trial, 
must  be  considered  as  his  testimony,  and  not  that  of  the 
defendants.  The  previous  notice  to  produce  that  case  was 
only  for  the  benefit  of  a  perusal  of  it,  by  the  defendants,  and 
did  not  render  it  incumbent  on  them  to  offer  it  in  evidence 
after  they  had  perused  it.  Nothing  can  be  considered  as  tes- 
timony  of  a  party,  until  it  is  offered  to  the  court,  and,  in  this 
instance,  the  case  called  for  was  never  offered  by  the  defend- 
ants. It  was  first  offered  by  the  plaintiff,  and  it  being  his 
testimony,  it  amounted  to  nothing  more  than  his  own  decla- 
rations, and  those  too  not  under  oath,  and  was  certainly 
improper  and  inadmissible. 
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1  am,  therefore,  of  opinion,  that  in  both  cases,  the  verdicts 
ought  to  be  set  aside,  and  new  trials  awarded,  for  the  admis- 
sion of  improper  testimony,  and  because  the  verdicts  are 
against  evidence. 

Judgment  for  the  plaintiff,  in  both  causes.(a) 

(a)  Mr.  Doer  rejects  the  doctrine  of  the  principal  case.  In  coromeuling 
upon  the  question^  he  ramaiks*  "  Although  the  adoption  of  a  voluntary  insu- 
rance is  necessary  to  render  the  contract  valid  against  the  priacipal,  and  proof 
of  its  adoplion,  to  warrant  the  recovery  of  a  loss  against  the  insurer,  we  are 
not  to  infer  that  the  agent  who  effects  the  policy,  is  at  liberty  to  rescind  his 
own  contract  upon  proof  either  of  bis  want  of  a  previous  authority,  or  of  the 
refusal  of  the  intended  principal  to  ratify  his  act  In  this,  as  in  other  casest 
the  agent  who  reclaims  the  premium,  or  resists  its  payment,  may  doubtless 
show  that  there  was  no  property  at  risk,  to  which  the  insurance  could  have 
been  applied,  so  that  from  this  cause  the  policy  had  never  attached  ;  but  the 
opinion  that  he  Is  not  permitted  to  invalidate  the  contract,  by  a  denial  of  bis 
own  right  to  make  It,  is  sustained  by  unanswerable  reasons*  and>  as  it  seems 
to  roe,  by  controlling  authorities.  He  who  enters  into  a  contract  on  behalf  of 
another,  affirms,  by  the  very  act,  that  he  possesses  the  requisite  authority, 
and  if,  from  the  defect  of  his  authority,  the  contract  is  not  obligatory  on  the 
principal,  the  voluntary  agent,  as  a  general  rule,  is  personally  liable.  If  such 
be  the  rule,  even  where  the  contract,  by  its  general  terms,  is  meant  to  charge 
the  principal  alone,  it  applies  with  peculiar  force  to  the  contract  of  insurance. 
The  agent,  who  effects,  the  policy,  is  himself  a  party  to  the  contract,  and  by 
the  universal  usage,  is  immediately  liable  for  the  payment  of  the  premium ; 
(1  Emerigon,  ch.  5,  §  3,  p.  137.  Pothier  Traite  des  Assur.  n.  95,  2  Valin,  33, 
34 ;)  and  it  would  be  a  strange  violation  of  principle,  to  permit  him  to  dis- 
charge himself  from  this  liability,  by  evidence  of  his  own  roisrepfesentaiioB 
and  concealment  Nor  is  this  all.  It  is  an  elementary  rule,  that  the  insurer 
is  never  bound  to  a  return  of  the  premium,  on  the  ground  that  the  risks  in- 
sured had  not  commenced,  if,  under  any  circumstances,  the  payment  of  a  losa 
under  the  policy,  could  have  been  claimnd  from  him  ;  bnt  a  voluntary  insu- 
rance, when  the  property  meant  to  be  covered,  is  actually  at  risk,  aiwayt 
creates  this  liability  on  the  part  of  the  insurer,  since  it  is  always  possible  that 
the  insurance  may  be  adopted  by  the  person  for  whom  it  was  intended  ;  and 
had  a  loss  occurred,  it  is  fair  to  presume  that  this  contingency  would  have 
happened,  aud  payment  of  the  loss  have  been  demanded.  Hence,  to  permit 
a  voluntary  insurance  to  be  rescinded,  when  the  risks  have  terminated  safely* 
would  lead  to  manifest  injustice.  It  would  cast  the  risks  upon  the  insorert 
and  rob  him  of  the  premium.  Under  such  a  rule,  a  voluntary  insurance 
would  be  simply  an  engine  of  fraud — a  contract  to  be  rescinded  when  the 
property  arrives,  and  valid  only  in  the  event  of  a  loss. 

On  this  question  there  is  no  discrepancy  in  the  opinions  of  foreign  jurist!. 
We  are  informed  by  Emerigon,  that  by  the  law  of  France,  where  goods  at* 
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iasared  on  account  of  whom  it  may  concern,  there  can  be  no  retnin  of  pre- 
Diiam,  if  it  appears  that  any  gooda  were  ladeUf  to  which  the  insarauce 
could  have  been  applied.  ("  Si  le  navire  arrive  a  bon  port,  on  n'ecoate  paa 
celni  qui  s'etant  fait  aaiurer  pour  eompte  de  qui  il  appariunt,  allegae  qae 
rien  n'a  iib  charg^  ponr  sou  eompte,  car  si  le  navire  eut  peri  il  auroit  eut  le 
droit  d'appliquer  rassorance  a  toute  marchandize  dont  il  ett  montre  le  con« 
noissement."  1  Emerigr.  322,  cb.  11,  §4.)  Pothier  remarks  that  the  rule 
by  which  the  agent,  who  effects  the  policy,  b  made  responsible  for  the  pay- 
roent  of  the  preminm,  applies,  with  the  strongest  reason,  to  the  case  of  an 
agent  who  is  disavowed  by  tboee  on  whose  behalf  he  had  assumed  to  act. 
(A  plus  forte  raison  doivent  ils  (les  commissionaires)  etr6  oblig6s  en  Imir  nom 
Ion  qa*ils  sont  d^savou^  par  ceuz  an  nom  desquels  ils  ont  contract^.  Trait6 
du  Cent,  d'assur.  95.)  Benecke  explicitly  states,  that  by  the  general  law  of 
Europe,  an  agent  who,  in  effecting  the  policy,  had  omitted  to  disclose  to  the 
underwriters,  that  he  had  no  authority  to  act,  is  never  permitted  to  reclaim 
the  premium  he  had  stipulated  te  pay.  Nor  have  we  any  reason  to  suppose 
that  a  difl^rent  mle  prevails  in  England.    On  the  contrary,  the  cases  to  which 

1  shall  soon  have  occasion  to  advert,  in  which  it  was  held  that  the  person  in 
whose  behalf  a  voluntary  insurance  has  been  effected,  may  adopt  the  contract, 
not  only  after  the  happening,  but  even  with  the  knowledge  of  a  loss,  neces- 
sarily imply  that  the  insurer,  whether  the  contract  be  adopted  or  disclaimed, 
is  entitled  to  retain  the  stipulated  preminm.  This  was  clearly  perceived,  and 
is  distinctly  stated  by  some  of  the  judges ;  nor  upon  any  other  supposition, 
can  these  decisions  be  reasonably  defended.  (These  cases  are  Lueena  t* 
Crawford !  Rouih  v.  Thompton,  3  East,  274 ;  and  Hagedorn  v.  OlvDermnit 
S  M.  &  S.  485.) 

To  these  remarks  and  authorities,  there  stands  opposed  a  single  decision  of 
the  Supreme  Court  of  New  York ;  but  as  this  opinion  was  not  unanimous, 
was  made  at  an  early  period,  when  the  law  of  insurance  was  yet  imperfectly 
understood,  is  not  supported  by  argument  oi  analogy,  and  is  entirely  repug- 
nant to  the  general  law  of  commercial  Europe,  it  is  not  probable,  that  its  au- 
thority, as  a  precedent,  would  now  be  admitted,  even  by  the  tribunals  of  the 
state  in  which  it  was  pronounced.  {Steinbaek  v.  RhUelandert  3  Johns.  Cas. 
269  ;  2  Duer  on  Ins.  141,  et  oeq,  ^  22,  and  notes  II.  and  III.  See  also  id.  p.  174- 
176,  where  Routh  v.  Thompson,  13  East,  289,  Hagedorn  v.  OUveroon,  3 
Manle  A  Selwyn,  485,  Fleming  v.  Fuirhaven  Jno.  Co.,  5  Metcalf,  192,  and 
MeCullough  V.  Royal  Ex,  Ins,  Co.,  3  Campbell,  406,  are  commented  on,  and 
shown  to  be  at  variance  with  the  principle  of  Steinhach  v.  Rhinelander.) 

As  to  the  description  of  the  assured,  see  1  Phillips  on  Ins.  ed.  1840,  p.  150, 
et  §eq.  and  refs. ;  2  Duer  on  Ins.  p.  10,  §  9,  and  refs.  As  to  the  commence^ 
ment  of  the  risk,  1  Phillips  on  Ins.  ed  1840,  p.  436,  et  9eq,  and  refs.  Vpca 
the  return  of  the  premium,  2  Phillips  on  Ins.  ed.  1840,  p.  526,  et  9eq. ;  iupra, 
vol.  I,  p.  313,  n.  (a)  to  Delavigno  v.  United  Ins,  Co.;  Watert  y,  Allen,  5 
Hill,  421.    Upon  the  evidence  of  Steinbaek,  2  Phillips  on  Ins.  ed.  1840,  p.  659 ; 

2  Phil.  Ev.,  Cow.  &.  Hill's  ed.  72,  263. 
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[*283)      *Jack8on,    ex  dem.  Lewis  and  others,  against 

Laroitat, 

A  will  eieeuted  in  1733,  and  whteb  had  been  pror^d  by  the  wilnenea  in  1783 
and  1744,  and  recorded,  but  not  in  a  manner  authorized  by  law,  was  al* 
lowed  to  be  read  in  evidence,  on  the  trial  of  an  action  of  ejectment,  ia 
iSOl^as  an  ancient  deed  ;  tboagh  actual  poetession  did  not  follow  and  ac« 
company  the  will,  that  beingr  explained  by  the  peculiar  situatiou  of  the 
property  in  queetion  ;  and  other  ctrcnmatancei  shown,  to  raise  a  presump* 
tion  of  the  existence  and  genuineness  of  the  will. 

Tbo  general  rule  in  reference  to  proof  of  ancient  deeds  is  that  a  deed  appear- 
ing  to  be  of  the  age  of  thirty  years,  may  be  given  in  evidence,  without 
proof  of  its  execution,  if  the  possession  be  shown  to  have  accompanied  it, 
or  where  no  possession  has  accompanied  it,  if  such  account  be  given  of  the 
deed,  as  may  be  reasonably  expected  under  all  the  circumstances  of  the 
case,  and  will  afford  the  presumption  that  it  is  genuine.  Per  RadeUff,  J» 
Livingeton  and  Thompeon,  J.,  concurring.    Kent,  J.,  dia$. 

This  was  an  action  o(  ejecimenty  for  lands  in  the  town  of 
Windham,  in  the  county  of  Greene,  late  part  of  the  county 
of  Ulster. 

The  plaintiff  claimed  title  under  a  patent  granted  to  Jo- 
hannis  Hardenbergh,  Leonard  Lewis  and  others,  dated  the 
23d  April,  1708.  After  producing  the  patent,  he  proved 
that  Leonard  Lewis,  the  patentee,  under  whom  he  claimed, 
died  upwards  of  sixty  years  before  the  trial.  He  then  offer^ 
ed  in  evidence  n  writing  purporting  to  be  the  original  will 
of  Leonard  Lewis,  and  to  have  been  duly  executed  in  the 
presence  of  three  witnesses,  bearing  date  the  20th  February, 
1723,  upon  which  there  appeared  several  endorsements,  aa 
follows :  1.  A  certificate  of  Johannis  Van  Kleeck,  a  justice 
of  the  peace,  of  the  former  colony  of  New  York,  dated  the 
23d  August,  1733,  stating  that  one  of  the  witnesses  to  the 
will  had  appeared  before  him,  and  deposed  to  the  execution 
of  the  will,  by  the  testator,  as  his  voluntary  act  and  deed  ; 
2.  A  certificate  of  Jacobus  Ter  Bos,  one  of  the  judges  of 
the  court  of  common  pleasof  Dutchess  county,  dated  ihcQih 
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October  1733,  stating  the  like  proof  before  him,  by  another 
of  the  subscribing  \¥itnesses ;  3.  A  certificate  of  the  clerk  of 
Dutchess  county,  dated  the  21st  July,  1736,  that  the  will 
vas  recorded  in  his  office ;  4.  A  certificate,  dated  the  16th 
May,  1744,  signed  by  a  judge  and  two  assistant  justices  of  the 
court  of  common  pleas  of  Dutchess  county,  and  also  by  the 
clerk  of  the  same  court,  stating,  that  the  will  had  been  proFed 
before  them,  in  open  court,  by  the  two  witnesses  above  men- 
tioned, who  deposed,  that  they  saw  the  testator  sign,  seal 
publish,  and  declare  the  same,  as  his  last  will ;  that  he  was 
of  sound  mind  ;  that  they  subscribed  their  names 
thereto,  *as  witnesses,  and  that  they  also  saw  the  [*284] 
other  witness  subscribe  his  name  thereto  as  such. 

The  plaintiff  also  offered  to  prove  the  hand-writing  of  the 
clerks  to  the  endorsements  above  mentioned,  and  of  the 
Jiiidge  who  signed  the  endorsement  certifying  the  proof  of 
the  will  in  open  court,  and  contended  that  under  those  cir- 
cumstances, the  will  ought  to  be  received  as  an  ancient  deed. 
It  was  objected  to  by  the  defendant,  and  overruled  by  the 
judge. 

The  plaintiff  then  deduced  a  title  derived  from  the  heir  at 
law  of  Leonard  Lewis,  and  proved,  that  the  premises  were 
occupied,  about  twenty  years  before  the  trial,  by  one  Jan 
Laroway,  who  died  in  possession,  about  nine  or  ten 
yea^sago,  and  that  the  defendant  held  the  same  possession  ; 
and,  in  order  to  prove  that  the  premises  were  comprehended 
within  the  patent  above  mentioned,  he  ofiered  in  evidence 
an  indenture^  bearing  date  the  1st  June,  1787,  executed  by 
WiUiamCockburn,  as  attorney  for  the  then  principal  proprie- 
tors, under  the  patentees  mentioned  in  the  patent,  (except  the 
representatives  of  Leonard  Lewis,)on  the  one  part,  and  by  Jan 
Laroway  and  others,  on  the  other  part,  by  which  indenture, 
Jau  Laroway  acknowledged  that  the  premises  lay  within  the 
patent,  and  accepted  a  confirmation  or  conveyance  from  the 
patentees,  who  thereby  granted  the  same  to  hiin  and  his 
heirs,  reserving  certain  mines  and  minerals,  and  the  rent  of 
three  bushels  of  wheat,  to  be  paid  by  Jan  Laroway  and  the 
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Other  parties  of  the  second  part,  to  the  represeata tires  of  the 
patentees,  and  the  heirs  of  Leonard  Lewis.  This  inden- 
ture appeared  to  have  been  made  for  the  purpose  of  setthng 
and  extinguishing  the  claim  of  all  the  patentees,  under  the 
patent,  to  the  premises  in  question  ;  but  the  indenture  was 
also  objected  to,  and  overruled  by  the  judge. 

The  plaintiff  then  proved,  by  parol  testimony,  that  the 
premises  lay  within  the  patent. 
[*285]  *The  defendant  proved,  that  Jan  Laro way  possess- 
ed  the  premises,  in  the  year  1753  ;  that  hedied  in  pos- 
session, about  ten  or  twelve  years  before  the  trial,  and  that 
the  defendant,  who  was  a  younger  son  of  seven  children, 
had  been  in  possession  ever  since  his  father's  death.  The 
defendant  also  offered  in  evidence  a  deed  for  a  tract  of  land, 
including  the  premises,  from  G.  Y.  Bergen  and  others  to 
Isaac  Van  Alstine,  MartimusTan  Alstine,  and  Jan  Laroway, 
dated  the  2d  October,  1763,  without  proof  of  its  due  execution 
by  the  parties,  as  an  ancient  deed,  and  as  evidence  that  Jan 
Laroway  entered  and  held  the  premises  adversely,  which  was 
objected  to  by  the  plaintiff's  counsel  and  admitted  by  the  judge. 

The  defendant  then  insisted  that  it  having  been  proved 
that  Jan  Laroway  was  in  possession  of  the  premises  above 
five  years  previous  to  his  death,  and  having  died  seised,  and 
the  defendant  being  one  of  his  heirs,  the  plaintiff's  right  of 
entry  was  tolled  by  the  descent  cast.  The  plaintiff  contend- 
ed that  as  the  defendant  appeared  to  be  only  one  of  seven 
children  who,  by  our  statute,  were  equally  entitled  to  the  in- 
heritance, it  was  to  be  inferred  that  he  did  not  take  as  heir 
but  as  a  purchaser,  and  that,  therefore,  it  was  not  to  be  con- 
sidered as  a  case  of  a  descent  cast.  The  judge  decided  that 
the  possession  of  the  defendant  was  to  be  deemed  the  posses- 
sion of  all  the  heirs,  and  that  the  adverse  possession  of 
the  deceased  constituted  a  disseisin,  which,  with  the  descent 
cast,  barred  the  plaintiff's  right  to  recover. 

The  plaintiff  submitted  to  a  nonsuit,  with  leave  to  move 
the  court  to  set  it  aside  and  grant  a  new  trial. 

Golden  and  Jones,  for  the  plaintiff. 
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Hoffman  and  RiggSy  contra. 

Radcliff,  J.  The  questions  which  have  been  made  on 
this  case  are : 

*1.  Whether  the  will  of  Leonard  Lewis  ought  not  [*286] 
to  have  been  admitted  in  evidence  ? 

2.  Whether  the  indenture,  dated  the  1st  June,  1787|  ought 
not  to  have  been  admitted  ? 

3.  Whether  there  was  a  disseisin  and  descent  cast,  so  as 
to  bar  the  plaintiff's  right  of  entry  ? 

As  to  the  first  question ;  I  think  there  can  be  no  doubt,  as 
to  the  general  position,  that  a  will  concerning  real  property 
may,  under  certain  circumstances,  be  given  in  evidence,  as 
an  ancient  deed.  It  is  generally  within  the  same  reason 
and  is  supported  by  the  additional  consideration,  that  until 
lately,  no  mode  was  provided  to  perpetuate  the  proof  of  wills 
respecting  real  estates,  similar  to  that  in  the  case  of  deeds* 
It  has  also  been  expressly  applied  to  the  case  of  an  ancient 
writing,  (not  a  deed,)  proved  to  have  been  found  among  the 
deeds  and  muniments  of  an  estate,  on  the  ground,  that  its 
being  found  there  created  a  presumption  that  it  was  fairly 
obtained,  and  preserved  for  use.  (Trials  per  pais,  370.)  The 
particular  ground  on  which  the  will  in  question  was  refused 
I  understand  to  be,  that  it  did  not  appear  that  the  actual  pos- 
session of  the  premises  accompanied  it.  Here  it  is  necessary 
to  state,  that  the  premises  are  part  of  the  great  Hardenbergh 
Patent;  that,  until  the  year  1763,  the  premises  were  in  a 
wild  and  uncultivated  state,  and  actually  in  the  possession 
of  no  one ;  at  least,  it  does  not  appear  that  they  \\ere  so  pos- 
sessed,  before  that  period,  and  the  contrary  is  to  be  presumed 
not  only  from  the  general  state  of  the  country,  but  from  the 
facts  in  the  case  itself ;  and  it  may  be  added,  that  although 
possession  was  taken  by  the  defendant's  ancestors,  in  the 
year  1763,  yet  it  does  not  appear  that  the  heirs  or  representa- 
tives of  L.  Lewis  had  any  notice  of  that  possession  till  a  long 
time  after. 

The  general  rule  on  this  subject,  1  take  to  be,  that  a  deed 
appearing  to  be  of  the  age  of  thirty  years  may  be  given  in 
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evidence,  without  proof  of  its  execution,  if  the  possession 
be  shown  to  have  accompanied  it,  or  where  no 
[*287]  'possession  has  accompanied  it,  if  such  account  be 
given  of  the  deed,  as  may  be  reasonably  expected 
under  all  the  circumstances  of  the  case,  and  will  afford  the 
presumption  that  it  is  genuine.  This  rule  is  founded  on  the 
necessity  of  admittingothcr  proof,  as  a  substitute  for  the  produc- 
tion of  witnesses  who  cannot  be  supposed  any  longer  to  exist. 
A  correspondent  possession  is  always  high  evidence  in  sup- 
port of  such  a  deed  ;  but  where  no  such  possession  appears, 
other  circumstances  are  admitted  to  account  for  it,  and  raise 
a  legal  presumption  in  its  favor. 

The  English  authorities,  (Loft's  Law  of  Ev.  p.  104;  Bull. 
255  ;  2  Bac.  new  ed.  tit.  Ev.  p.  647 ;  Trials  per  pats,  220 ; 
12  Vin.  84.  tit.  Ev.  3  Salk.  164 ;  1  Keb.  877,  pi.  27  ;  2  Keb. 
126,  pi.  79,)  on  this  subject,  plainly  distinguish  between  the 
case  of  an  ancient  deed,  supported  by  possession,  and  by 
other  circumstances.  They  expressly  state  that,  where  pos- 
session has  not  gone  along  with  the  deed,  the  party  ought 
to  give  some  account  of  it,  to  entitle  it  to  be  read  in  evidence ; 
and  I  think  this  extent  of  the  rule  is  founded  on  reason,  and 
is  essential  to  the  ends  of  justice.  In  the  present  case,  we 
have  these  facts :  the  will  is  dated  in  1723 ;  the  premises 
remained  in  their  natural  state,  unoccupied,  till  1753,  when 
the  defendant's  ancestor  took  the  possession;  the  precise 
time  of  the  testator's  death  is  not  ascertained,  but  for  a  period 
of  thirty  years  subsequent  to  the  date  of  (he  will,  the  premises 
were  not  actually  possessed  by  any  one. 

The  possession  of  lands  in  that  situation  has  been  con- 
strued by  our  courts,  to  be  vested  in  the  party  who  shows  a 
paper  title.  The  want  of  an  actual  possession  under  such 
circumstances,  ought  not  to  operate  to  the  prejudice  of  any 
one,  and  is  sufficiently  accounted  for  to  remove  any  objection, 
on  that  ground,  against  the  introduction  o(  the  will,  if  it  does 
not  afford  an  argument  in  its  favor.  I  think,  also,  that 
this  observation  applies  with  equal  force  to  all  the 
[*288]    period  during  which  the  representatives  of  L.  *Lewis 
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were  not  apprized  of  the  actual  possession  taken  by 
the  defendant's  ancestor.  This  state  of  the  case  ought,  at 
least,  to  induce  us  more  easily  to  admit  of  collateral  cir- 
cumstances, to  show  the  probable  authenticity  of  the  will, 
and  to  adopt  the  principle,  that  if  otherwise  reasonably  ac- 
counted for,  it  ought  to  be  received.  No  other  account  was 
offered  to  be  given  of  the  will,  than  what  may  be  collected 
from  the  endorsements  upon  it,  and  4he  proof  of  the  hand- 
writing of  the  clerks,  and  of  one  of  the  judges  who  certified 
the  two  last  endorsements.  These  endorsements  cannot  be 
received  as  evidence  of  the  due  execution  of  the  will,  be- 
cause the  proofs  which  they  certify  were  wholly  unauthorized, 
either  by  the  statute  or  common  law.  But  I  think  the  proof 
of  the  hand-writing  of  those  persons  ought  to  have  been  re- 
ceived, with  a  view  to  show  the  antiquity  of  the  instrument, 
and  that  it  existed  at  the  periods  when  those  certificates 
bear  date.  For  this  purpose,  I  think  the  evidence  was  pro- 
per, and  would  tend  to  show  the  existence  of  the  will,  as 
early,  by  one  of  the  endorsements,  as  the  year,  1735,  and, 
by  the  other,  as  early  as  1744  This,  in  my  opinion,  would 
be  a  more  satisfactory  account  of  the  will  than  to  show  that 
it  had  been  found  among  the  evidences  of  the  testator's  es« 
tate,  or  among  the  archives  of  bis  family,  which,  in  similar 
cases,  has  been  admitted  to  be  sufficient. 

Considering,  therefore,  the  situation  of  the  property  in 
question,  that  from  its  nature,  it  was  not  susceptible  of  ac- 
tual enjoyment  until  a  long  period  after  the  date  of  the  will, 
that  no  adverse  possession  was  taken  till  the  year  1753,  and 
that  the  antiquity  of  the  will  and  its  probable  existence,  as 
genuine,  has  been  shown  as  far  as  could  be  reasonably  ex* 
pected,  I  think  it  ought  to  have  been  received  on  the  footing 
of  an  ancient  deed. 

Without  entering  into  an  examination  of  the  two  other 
points,  I  am  of  opinion  that  a  new  trial  ought  to  be 
granted. 

•Livingston,  J.  and  Thompson,  J.  were  of  the  [*289] 
same  opinion. 

Kent,  J.    The  first  question  that  arises  upon  this  case  iS; 
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whether  the  will  of  Leonard  Lewis  ought  to  haye  been  ad* 
initted  in  evidence. 

There  was  no  statute  existing  at  the  time,  to  authorize  the 
proving  or  recording  the  will,  in  ihe  manner  it  was  done,  as 
far  as  it  was  to  be  considered  a  devise  of  real  estate.  The 
act  of  the  11th  November,  1692,  authorized  the  county  courts 
in  Dutchess,  Ulster,  &,c.  to  take  the  examination  of  witnes- 
ses to  wills,  and  to  certify  those  examinations  into  the  secre^ 
tary's  office  at  New  York,  to  the  end,  that  probates  thereof 
might  be  granted  accordingly  ;  and  if  the  estate  did  not  ex- 
ceed in  value  60/.  the  county  courts  were  authorized  them* 
selves  to  grant  probates  and  letters  of  administration.  This 
act  related  only  to  wills  of  chattels.  The  act  of  the  30th 
October,  1710,  for  the  better  settlement  and  assurance  of 
lands,  declared,  that  all  deeds  and  writings  relating  to  real 
estate,  being  acknowledged  and  recorded  in  the  secretary*s 
office,  or  in  the  county  records,  where  such  lands  lie,  such 
deed  or  writing,  or  the  transcript  thereof,  should  be  good 
evidence.  This  act  could  not  have  related  to  wills,  because 
it  speaks  only  of  deeds  and  writings  acknowledged.  This 
meant  only  proof  by  the  confession  of  the  party,  and  not 
proof  by  the  witnesses ;  whereas  in  the  present  case,  the 
will  was  proved,  after  the  death  of  the  testator,  and  the  va- 
lidity of  every  such  proof  and  county  record  was  confined 
to  the  county  where  the  lands  were  situated.  At  the  time 
of  the  proof  of  this  will  in  Dutchess  county,  and,  indeed, 
prior  to  the  date  of  the  will,  Ulster  was  a  distinct  county, 
with  its  own  courts  and  records. 

I  put  out  of  view,  therefore,  the  endorsements  on  the 
will,  as  not  being  of  any  force  or  consideration  in 
[*290]  the  "present  case.  They  were  null,  at  least,  with 
respect  to  lands  in  the  county  of  Ulster. 

The  will,  if  admissible  at  all,  must  be  in  the  character  of 
an  ancient  deed. 

At  the  time  the  will  was  offered  and  overruled,  there  was 
no  evidence  of  any  possession  having  gone  along  with  the 
deed.     If  any  evidence,  afterwards,  arose,  even  of  a  con- 
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structiVe  possession,  it  was  not  until  the  plaintiff's  claim  un- 
der the  will  had  been  abandoned,  and  a  claim  set  up  to  be 
deduced  from  a  different  source.  The  deed,  when  presented, 
appeared  as  a  naked  parchment,  without  any  collateral  sup- 
port, unless  it  be  the  endorsements  1  have  mentioned. 

No  authority  authorizes  the  admisssion  of  such  a  writing. 
There  are  several  loose  dicta  to  be  found,  that  an  ancient 
deed  proves  itself;  and  these  dicta  are  silent  as  to  the  cir- 
cumstance that  possession  must  have  accompanied  it.  But, 
whenever  we  can  discover  the  facts  in  the  cause,  in  which 
these  sayings  arose,  we  perceive  that  possession  was  an  in 
gredient  in  the  case.  There  is  no  case  which  lays  down 
the  rule,  in  positive  terms,  that  an  ancient  deed  is  admissible, 
without  proof,  and  without  possession  having  gone  with  it ; 
but  there  are  several  cases  which  directly  state  the  rule  of  evi- 
dence to  be,  that  a  deed  is  not  admissible,  as  an  ancient  deed, 
without  possession,  and  without  proof  of  its  execution.  It  is  sta- 
ted in  Gilb.  (p.  89,)  to  have  been  ruled,  a  century  ago,  that  if 
possession  has  not  gone  along  with  an  ancient  deed,  the 
presumption  in  its  favor  fails,  if  they  give  no  account  of  its 
execution.  This  rule  is  more  fully  and  explicitly  laid  down 
by  Peake,  (72,  73.)  He  observes,  "that  a  deed  of  thirty 
years'  standing,  requires  no  further  proof  of  its  execution 
than  the  bare  production,  provided  the  possession  has  been 
according  to  the  provisions  in  the  deed ;  but  as  this  rule  is 
founded  on  presumption,  it  does  not  apply  to  cases  where 
there  are  circumstances  to  raise  a  contrary  presumption,  as 
if  the  pos.session  had  not  been  according  to  the  deed, 
or  it  appears  to  have  been  razed,"  &c,  "In  all  [*291]. 
these  cases,*'  he  adds,  "  it  will  be  incumbent  to  give 
the  ordinary  evidence  of  the  execution  of  the  deed." 

This  rule  regarding  possession,  as  supplying  proof,  has 
been  of  very  ancient  standing,  and  has  received  a  pretty 
uniform  sanction. 

In  the  treatise  by  the  name  of  Fleta,  this  doctrine  is  laid 
down  in  the  chapter  on  the  proof  of  deeds,  "  that  if  no  wit- 
nesses are  produced,  who  saw  the  execution  of  the  charter, 
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yet  the  grant  will  prevail,  if  homage  was  taken,  and  there 
hath  been  continual  seisen.^    (Fleta,  lib,  6,  c.  34.)    Lord 
Coke  says,  in  respect  to  the  same  subject,  that  if  all  the  wit* 
nesses  to  a  charter  of  feoffment  be  dead,  then  violent  pre* 
sumption,  which  stands  for  proof,  is  continual  and  quiet  pos- 
session. (I  Inst.  6,  b.)    In  the  case  of  Isack  v.  Clarke^  (1 
Roll.  Rep.  132,)  the  court  observed,  that  if,  at  the  assises,  a 
deed  of  feoffment  be  given  in  evidence  of  above  40  years  old, 
(which  made  it  an  ancient  deed,)  and  there  be  no  proof  of 
livery  ;  yet  if  possession  hath  been  held  all  the  time  accor- 
ding to  the  deed,  this  is  good  evidence  to  the  jury.      Again, 
in  the  case  of  James  v.  Trollop^  (Skinner,  239 ;    2  Mod.  323,) 
it  was  advanced  as  law,  by  Holt,  then  at  the  bar,  that  when 
a  deed  before  the  time  of  memory  (which  was  then  60  years, 
or  the  time  taken  in  a  writ  of  right)  is  supported  by  usage 
ajter^  such  a  deed  is  pleadable  and  good ;  and  the  Ch.  J. 
approved  of  this  distinction.     The  last  case  I  shall  mention 
to  this  effect  is  that  of  Forbes  v.  Wale;  (1  Black.  Rep.  532,) 
there,  an  old  bond  of  32  years'  standing,  was  offered  in  evi- 
dence before  Lord  Mansfield,  without  any  proof  of  its  ex- 
ecution.    It  was  objected  that  it  could  not  be  read  until 
proved,  there  having  been  no  payment,  or  any  other  mark  of 
authenticity,  and  that  if  the  length  of  the  date  was  alone 
sufficient  to  establish  it,  a  knave  had  nothing  to  do  but  forge 
a  bond,  with  a  very  ancient  date.      The  judge  allowed  the 
distinction,  and  directed  the  bond  to  be  proved.     It 
[*292]    must  be  admitted  that  an  ancient  deed  ^brought  for- 
ward to  disturb  inheritances  and  challenge  title,  lias 
no  better  claims  to  indulgence  than  an  ancient  bond. 

These  authorities  go  strongly  to  the  point,  that  an  ancient 
deed,  standing  naked  and  unassisted,  will  be  of  no  avail,  but 
that  if  it  be  supported  by  seisen,  possession,  or  usage,  it  may 
be  received. 

The  only  doubt  that  could  arise  is,  whether  the  endorse- 
ments on  the  will  be  not  giving  some  account  of  its  execu- 
tion, according  to  the  expression  in  Gilbert.  But  after  the 
current  of  authorities  which  go  to  ascertain  what  is  required 
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to  supply  the  proof  by  witnesses,  such  a  loose  expression  can* 
not  be  understood  to  mean  anything  different  from  proof 
arising  from  possession  according  to  the  deed,  or  some  other 
proof  strictly  legal.  The  proof  in  Dutchess  county,  such  as 
it  was,  was  completely  coram  noti  judice,  as  far  as  it  con- 
cerns the  subject  matter  now  in  controversy.  Indeed,  it  does 
not  appear  that  the  proof  in  Dutchess  was  authorized  in  any 
case,  or  for  any  purpose  whatsoever.  It  was  even  there  a 
nullity,  if  I  understand  the  statute  by  virtue  of  which  it  was 
said  to  be  taken.  But  admitting  such  proof  was  equivalent 
to  a  probate  of  a  will,  a  regular  probate  could  not  have  been 
admitted.  It  never  has  been  admitted,  unless  a  copy,  where 
the  original  will  was  proved  to  have  been  lost;  nor  even 
then,  unless  accompanied  with  other  circumstantial  proof, 
although  the  will  had  grown  to  be  ancient.  (1  Ld.  Raym. 
731,  732.) 

I  am  of  opinion,  that  the  admission  of  the  will  was  pro* 
perly  ruled. 

Lewis,  Ch.  J.  not  having  heard  the  argument,  gave  no 
opinion. 

New  trial  granted.(a)(i) 

(a)  [Old  note.]  See  Jaektonf  ex  dem,  Burhant  v.  Blanthan,  (3  Jobni. 
Rep.  S92.)    Peake'sEv.Sded.  110,  112.    5  Term  Rep.  359. 

(&)  Measn.  Cowen  4t  Hill  have  made  a  lar^e  colleetion  of  etmem  upon  tho 
•f  idenee  of  aneient  deeda.  (Notes  to  1  Phill.  Et.  p.  1310,  et  nq.,  note  903.) 
la  rererence  to  the  prinoipal  case,  thej  obeerve,  "  A  full  correapondiDK  poa- 
■eaaion  is  not  the  only  corroboration  which  will  allow  the  Instrument  to  be 
read  without  proof  of  execntion,  though  there  are  several  dieta  which  look 
that  way.  (See  Jaekton,  ex  dem.  Burhane  v.  Blanehan,  3  John.  Rep.  292, 
297,  8,  per  Kent,  C.  J.,  who,  iu  deliveriug  the  prevailing  opinion,  reiterated 
what  was  said  by  him,  dissenting,  in  Jaekeon,  ex  dem,  Lewii  v.  Laroway,  3 
John.  Cas.  289,  et  eeq.  See  also  per  Savage,  C.  J.,  in  JaektoUj  ex  dem  • 
Bradt  v.  Brooke,  8  Wend.  426,  431 ;  MiddUton  v.  Moot,  2  Nott  &,  M'Cord, 
55,  per  Johnson,  J. ;  Waldron  v.  TiiM/e,  4N.  IL  Uep.  377 ;  M'Qenniey.  AUi. 
ton,  10  Ser.  &  Raw.  199 ;  Arnold  v.  Oorr,  1  Raw.  223  ;  Healy  y.  Maul,  5  Ser. 
&  Rawle,  181.)  Onr  author,  (Mr.  Phillips,  1  £v.  p.  477,)  seems  to  have  laid 
down  the  rule  in  the  true  spirit  of  the  English  adjudications ;  and  it  obviously 
admits  of  this  alternative,  viz.,  that  if  poasession  has  gone  along  with  the 
deed,  so  as  to  furnish  a  presumption  of  its  authenticity  from  that  source 
alone,  otbar  oirenmstanees  may  be  resmted  to.    In  Carkampton'o  Uute  r* 
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Carhamplon,  (1  Irish  T.  R.  567,)  the  plaintiff  produced  a  deed  dated  14th  of 
Jaouaryi  1735,  parportin^  to  have  been  made  on  the  marriage  of  the  late 
Lord  Carhainpton  with  the  plainttiT;  and  proved  that  poaseasion  had  accom- 
panied it  52  years*  and  until  the  death  of  the  late  lord  ;  he  also  produced  a 
clerk  from  the  registry  office,  who  proved  that  he  found  in  the  registry  office 
the  memorial  of  a  deed  agreeing  in  parties,  witneoBes,  description,  dtc.  dte., 
with  the  deed  produced ;  held,  that  the  memorial  might  be  read,  and  alao  the 
deed,  as  an  ancient  deed,  leaving  the  question  of  authenticity  to  the  jury, 
'  A  reasonable  presumption  of  the  authenticity  of  the  instrument,'  said  Carl- 
ton, C.  J.,  delivering  the  opinion  in  thb  case, '  was  sufficient  to  admit  it  to  be 
read/  (Id  p.  577.)  The  permitting  it  to  be  read,  however,  does  not  decide, 
on  the  final  influence  of  the  evidence,  as  to  its  reality  ;  that  is  for  the  jury. 
(Id.  577.)  Such  unquestionably  is  the  well  settled  doctrine  in  New  York. 
In  Jackton,  ex  dem.  Lewis  v.  Laroway^  (3  John.  Cas.  283,)  the  point  was 
fairly  and  fully  considered,  and  RadcliiT,  J.,  who  delivered  the  prevailing 
opinion,  laid  down  the  general  rule  to  be,  *  that  a  deed  appearing  to  be  of  the 
age  of  thirty  years,  may  be  given  in  evidence  without  proof  of  its  execution, 
if  the  possession  be  shown  to  have  accompanied  it ;  or,  where  no  possessioa 
has  accompanied  it,  if  such  account  be  given  of  the  deed,  as  may  be  reason- 
ably expected  under  all  the  circumstances  of  the  case,  and  as  will  affiird  the 
presumption  that  it  is  genuine.  This  rule,'  he  adds,  *  is  founded  ou  the  ne- 
cessity of  admitting  other  proof,  as  a  substitute  for  the  production  of  witnesses, 
who  cannot  be  supposed  any  longer  to  exist  A  correspondent  possession  is 
always  high  evidence  in  support  of  such  a  deed  ;  but  where  no  such  posses- 
sion appears,  other  circumstances  are  admitted  to  account  for  it,  and  raise  a 
legal  presumption  in  its  favor.'  (Id.  286,  7.^  This  case  has  never  been  over- 
ruled, but,  on  the  contrary  has  received  the  sanction  of  several  subsequent 
adjudications  {Hewlett  v.  Cock,  7  Wend.  371.  Jackwn,  ex  dem.  Hunt  v. 
Lvquere,  5  Cowen's  Rep.  221,  2*25,  6,  7,  8.  Jackion,  ex  dem.  Wilkint  v. 
Lambt  7  id.  4^»l.  Jackeon,  ex  dem.  Bowman  ▼.  Chrietmun,  4  Wend.  277.) 
It  is  the  doctrine  in  South  Carolina  also  ;  (Robinton  v.  Craig,  1  Hill's  Rep. 
3^9,  391,  2 ;)  and  Indiana ;  {eemble,  Henthorn  v.  Doe,  1  Biackf.  Rep.  156, 
162,  and  note  (3)  at  p.  165)  And  it  has  been  both  recognized  and  acted 
upon  by  the  supreme  court  of  the  United  States.  (Barr  v.  Gratz,  4  Wheat. 
Hep.  213.  Winn  v.  Pattereon,  9  Peters'  Rep,  674,  5,  per  Story,  J.  See 
CouUon  V.  Walton,  id.  62,  72  :  Clarke^e  lewee  v.  Courtney,  5  id  344.)  Proof 
of  such  circumstances  as  could  not  well  have  happened,  without  the  exist- 
ence of  the  deed,  affi>rds  a  presumption  that  the  deed  is  fair.  {Thompeon  v. 
Bullock,  I  Bay's  Rep.  364.)  Indeed,  almost  any  evidence  intrinsically  un- 
objectionable, and  tending  to  raise  a  presumption  of  the  genuineness  of  the 
instrument,  is  admissible.  The  sufficiency  of  it  will  depend  so  much  upon 
the  nature  of  each  particular  case,  that  no  general  rule  can  be  laid  down 
wi'wh  regard  to  it."  (See  also  Parrie  v.  Eubanke,  1  Speors,  183  ;  Crane  ▼. 
Marshall,  4  Shepley,  27  ;  1  Greeoleaf  Ev.  ed.  1842,  ^  144,  and  note  1 ;  3 
Surkie  Ev.  ed.  1842,  p.  1267,  1268  ;  id.  907  ;  1  id.  66,  et  seq.,  383,  et  seq.) 
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•Livingston  against  Hastib  <fc  Patrick.    [*293] 

Intiirance  on  goodf  from  New  York  to  New  Orleanf ,  and  at  and  from  thenoe 
to  New  Yorii.  On  the  homeward  voyage,  the  vessel  and  cargo  were  cap- 
tured, and  the  insured  received  information  of  tlie  ca|ytQre  on  the  30th  De- 
cember, and  abandoned  to  the  insurers  on  the  Slat  January,  though  the 
property  was  in  fact  released  and  in  safety  on  the  15th  January,  but  un- 
known to  the  insured.  The  abandonment  was  held  valid ;  and  the  property 
having  arrived  at  the  port  of  New  York,  the  insured  tendered  It  to  the  in- 
surers, who  refused  to  accept  it,  and  it  was  put  in  store,  and  sixty  days 
after,  was  sold  by  the  insured  for  the  benefit  of  the  insurers ;  this  was  hald 
not  to  be  a  waiver  of  the  abandonment. 

This  was  an  action  on  an  open  policy  of  insurance  on 
goods  laden  on  board  the  scow  Frederick,  at  and  from  New 
York  to  New  Orleans,  and  at  and  from  thence  to  New  York. 
The  vessel  sailed  from  New  Orleans,  and  during  her  home- 
ward voyage,  on  the  14th  November,  1799,  was  captured  by 
a  British  cruiser  and  carried  into  New  Providence.  The . 
plaintiff  received  information  of  the  capture  on  the  20th  De- 
cember, and  on  the  30th  of  December  the  plaintiff  received 
information  from  his  agent  at  New  Providence,  that  no  at- 
tempt would  be  made  against  the  plaintiff's  property  in  the 
vessel.  On  the  20th  January,  1800,  the  plaintiff  received  in- 
formation that  the  vessel,  which  also  belonged  to  the  plain- 
tiff, was  libelled,  and  that  the  trial  would  probably  take  place 
the  27ih  December,  1799 ;  and  on  the  21st  January,  the 
plaintiff  made  an  abandonment  to  the  defendants.  The  ves- 
sel and  cargo  were  liberated  on  the  15th  January,  and  arriv- 
ed in  safety,  in  New  York,  the  16th  February,  1800.  The 
captors  appealed  from  the  decision  of  the  vice-admiralty 
court  at  New  Providence. 

On  the  arrival  of  the  vessel  and  cargo  in  New  York,  the 
plaintiff  tendered  the  property  which  had  been  insured,  and 
abandoned  to  the  defendants,  who  refused  to  accept  it ;  and 
made  no  offer  to  pay  for  the  costs  and  expenses  attending  it, 
in  consequence  of  the  capture.  The  plaintiff,  on  the  15th 
April,  1800,  sold  the  property  for  the  benefit  of  the  insurers, 
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and  credited  the  defendants  with  the  net  proceeds,  and  claim* 
ed  the  balance. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  (he  court  on  a  case  containing  the  above  facts,  with  liberty 
to  either  party  to  turn  the  case  into  a  special  verdict. 
[•294]        •  W.  Morton,  for  the  plaintiff. 
Pendleton,  contra. 

Per  Curiam.  Two  questions  have  been  made ;  1.  Whe- 
ther the  abandonment  was  valid,  the  subject  having  beea 
released,  and  in  safety,  at  the  time  of  the  abandonment, 
though  the  fact  was  unknown  to  the  plaintiff;  2.  Whether 
the  abandonment  was  afterwards  waived  by  the  plaintiff. 

The  first  question  has  already  been  decided  in  the  case  of 
Mumford  v.  Church,  (I  Johns,  Cases,  147.)  As  to  the 
second  point,  it  is  contended  that  the  plaintiff  having  kept 
the  property  for  60  days  after  its  arrival  in  New  York,  before 
it  was  sold,  he  must  be  deemed  to  have  appropriated  it,  and 
waived  the  abandonment.  This  inference  from  that  naked 
-  fact,  is  not  to  be  allowed.  The  cargo  arrived  on  the  15ih 
February,  and  the  plaintiff  immediately  tendered  it  to  the 
defendants,  who  refused  to  receive  it.  It  was  then  put  in  a 
store,  where  it  lay  until  it  was  sold.  This  may  have  been 
done  by  the  plaintiff,  in  good  faith  or  not,  as  trustee  or  agent 
of  the  defendants ;  and  whether  it  was  for  their  benefit  or 
not,  we  cannot  infer,  from  this  single  fact,  thus  unexplained, 
that  there  was  a  waiver  of  the  abandonment.  We  are  of 
opinion,  therefore,  that  the  plaintiff  is  entitled  to  judgment. 

Lewis,  Ch.  J.  and  Livingston,  J.  b;eing  related  to  the 
plaintiff,  declined  giving  any  opinion. 

Judgment  for  the  plaintiff.(a)(6) 

(a)  See  Mitford,  vol.  1,  p.  151,  note  (b)  to  Mumford  v.  Church. 

(6)  In  Walden  v.  Phamx  Jnt,  Co ,  (5  Johnaoni  310,)  it  wai  held,  that  tbo 
sale  of  a  ship  by  the  aaaured  after  an  abandonment  for  a  sufficient  cause,  was 
not  necessarily  a  revocation  of  the  abandonment.  Mr.  Justice  Thompson, 
who  delivered  the  opinion  of  t)ie  court,  observed :  "  The  assured,  by  operation 
of  law,  became  the  trastee  and  agent  of  the  underwriter.  To  consider  the 
mere  sale  of  the  subject,  by  the  assured,  for  the  avowed  benefit  of  the  under- 
writer, after  a  refusal  to  accept  a  rightful  abandonment,  a  waiver  of  such 
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abandooment  would,  it  appears  to  me,  be  against  tlie  principles  of  justice  and 
sound  commercial  policy.  If  the  subject  was  of  a  perishable  nature,  a  total 
loos  must  be  the  consequence.  The  assured  being  made  trustee  ex  tuee$9itatei 
if  he  executes  bis  trust  with  fidetity,  it  is  all  the  law  requires  of  him.  And 
whatever  he  does,  ought  to  be  considered  as  done  in  the  character  which  the 
law  has  imposed  upon  him,  unless  his  conduct  shows  clearly  that  he  intended 
to  act  for  his  own  benefit,  and  to  waive  his  abandonment.  The  quo  animo  is 
the  criterion  by  which  his  acts  ought  to  be  tested."  (See  9upra  45,  Abbot  v. 
SeboTi  Lawrence  v.  Van  Home,  1  Caines,  285.)  Where  a  vessel,  thrown 
upon  the  rocks  in  Hurlgate,  was  abandoned  by  the  owner,  but  having  been 
afterwards  got  off  the  rocks,  and  brought  to  New  York,  was  sold  at  auction 
by  the  captain.  She  was  bid  off  by  a  third  person  without  the  owner's  know- 
ledge or  consent,  but  was  soon  afterwards  delivered  to  the  owner  by  the  pur«* 
chaser,  under  whom  the  owner  claimed  and  held  it  as  his  own.  It  did  not 
appear  that  any  purchase  money  was  paid,  but  the  owner  gave  credit  for  the 
amount  in  his  claim  for  damages.  The  insurer  contended  that  it  was  a  sham 
sale,  and  that  the  owner  had  thereby  waived  his  abandonment  It  was  held| 
in  an  action  on  the  policy,  that  it  was  a  question  for  the  jury  to  determine, 
vnder  all  the  circumstances  of  the  case,  whether  the  sale  was  a  valid  or  a  pre- 
tended one  ;  that  if'  they  found  the  sale  valid,  there  was  no  waiver  of  the 
abandonment ;  but  if  they  found  it  a  mere  pretended  sale,  with  a  view  to 
subject  the  insurers  to  a  total  loss, — if  no  parchase  money  had  been  paid,  and 
the  plaintiff  had  possessed  and  used  the  vessel  as  his  own,  without  any  objec- 
tion or  claim  from  the  defendants, — the  jury  would  be  warranted  in  presum- 
ing that  the  parties  had  waived  the  abandonment,  and  that  the  owner  would 
be  entitled  to  reeovef  for  a  partial  loos  only.  {King  v.  Hartford  Int.  Co.,  I 
Conn.  333.) 

Where  the  assured  bought  in  a  ship,  sold  by  the  captain  because  of  sea 
damage,  and  afterwards  sold  her  on  their  own  account,  it  was  held  to  be  a 
waiver  of  the  abandonment.  {Abbott  v.  Sebor,  eupra,  45.)  Upon  this  prin^ 
ciple,  receiving  and  disposing  of  a  vessel  and  the  proceeds  of  cargo  by  the 
insured,  or  a  person  whom  he  has  put  in  as  ostensible  owner,  in  order  to 
claim,  in  case  of  capture,  will  be  a  waiver  of  a  previous  abandonment  (Jlfar- 
tin  V.  Salem  Int.  Co,,  2  Mass.  420 ;  Smith  v.  Touro,  14  Mass.  112  ;  Oliver 
V.  Newburyport  Int,  Co.,  3  Mass.  37.)  Though  the  purchase  of  a  vessel,  after 
abandonment,  by  the  original  owner,  at  an  open  and  fair  vendue,  is  not  a 
waiver  of  the  abandonment  {King  v.  MiddUUnon  In$,  Co,^  1  Conn.  184. 
See  2  PhiL  on  Ins.  ed.  1840,  404,  et  seg.  \  id.  371,  et  uq.) 
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[*295]   *Jackson,  €X  dem.  Smith  and  otherSj  against 

Wilson. 

Where  a  landlord,  in  1786,  bron^rht  an  action  of  ejectment  against  liia  ten- 
ant, holding  under  a  lease  containing  a  clause  of  re-entry  for  non-payment 
of  rent,  and  recovered  judgment  against  the  casual  ejector,  by  default,  un- 
der the  statute,  and  possession  was  thereupon  delivered  to  the  landlord, 
who  executed  a  lease  and  gave  possession  to  another  person ;  and  the  ten* 
ant  under  the  first  lease,  afterwards  brought  an  action  of  ejectment,  in 
1790,  for  the  same  premises,  against  the  tenant  under  the  second  lease,  it 
was  held,  that  the  jodgraeut  by  default  was,  prima  facie,  regular,  and  a 
sufficient  bar ;  and  that  the  defendant  was  not  obliged  to  show  an  affidavit* 
or  any  of  the  prerequisites  to  a  recovery,  required  by  the  statute.  (Seat. 
24,  o.  36,  s.  23.) 

This  was  an  action  of  ejectment.  Both  parties  derived 
title  from  Alexander  Golden,  the  elder.  The  cause  was  tried 
at  the  Rensselaer  circuit,  in  May,  IS02.  The  plaintiff  pro- 
duced in  evidence  a  lease  from  Golden  to  John  Griffith,  dated 
8th  October,  1772,  for  the  premises,  for  the  life  of  the  lessee, 
at  the  yearly  rent  of  5/.  5^.  The  lease  contained  a  clause  of 
re-entry  for  non-payment  of  rent,  &c. 

The  defendant  offered  to  prove  a  re-entry  of  the  landlord 
and  produced  a  record  of  a  judgment  in  ejectment,  recovered 
in  consequence  thereof,  by  default,  against  the  casual  ejector, 
in  July  term,  1786.  It  was  objected  that  the  defendant,  to 
warrant  the  judgment,  ought  to  produce  the  affidavit^  that 
no  sufficient  distress  could  be  found  on  the  premises,  d&c. 
but  the  judge  overruled  the  objection,  on  the  ground  that 
the  judgment  was  prima  facie  evidence  of  a  recovery,  either 
under  the  statute  or  at  common  law. 

The  defendant  then  offered  to  prove  by  parol,  that  posses- 
sion was  delivered  under  the  judgment  in  ejectment ;  but  it 
was  objected  by  the  plaintiff  that  the  writ  of  hab.  poss, 
ought  to  be  produced.  The  judge  decided  that  parol  evi- 
dence was  admissible. 

A  witness,  who  was  deputy  sheriff  in  1786  and  1787,  tes- 
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ti&ed,  that  he  served  the  declaration  in  ejectment ;  but  that 
he  made  no  affidavit  of  the  want  of  a  sufficient  distress  on 
the  premises,  countervailing  the  arrears  of  rent ;  nor  was  it 
proved  at  the  trial  that  any  such  affidavit  was  made.  After 
the  judgment,  the  witness  received  a  writ  of  hab.  pass,  by 
virtue  of  which  he  turned  out  the  tenant,  and  delivered  pos- 
session  to  the  agent  of  Golden,  the  landlord.  The  defendant 
then  gave  in  evidence  a  lease  of  the  premises  from 
the  heir  of  Coiden  to  him,  for  21  *years,  dated  the  [*296] 
15th  March,  1794,  by  virtue  of  which  lease  the  de- 
fendant entered  and  took  possession. 

Under  the  direction  of  the  judge,  the  jury  found  a  verdict 
for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Woodworth,  for  the  plaintiff. 
Van  Vechten,  contra. 

Per  Curiam.  The  case  of  Doe,  ex  dem.  Hitchings,  v. 
Lewis  (Burr.  Rep.  614,)  is  in  point.  That  was  an  action  of 
ejectment,  brought  by  a  tenant  on  his  lease ;  and  the  de- 
fendant set  up  a  judgment  by  default,  in  ejectment,  in  bar; 
and  it  was  contended,  that  an  affidavit  that  a  half  year's  rent 
was  due,  and  no  distress  to  be  found,  ought  to  have  been 
produced,  as  required  by  the  statute,  previous  to  a  recovery. 
There  was  an  acquiescence  under  the  judgment  for  near  20 
years,  and  it  was  held  that  it  was  not  necessary  to  produce 
the  affidavit;  but  that  the  judgment  \vas  to  be  presumed 
regular.  Here  there  has  been  an  acquiescence  for  near  14 
years. 

It  was  stated  as  a  fact,  in  that  case,  that  the  ejectment  was 
under  the  statute.  Here  that  fact  is  to  be  presumed,  for  the 
defendant  insisted  upon  it,  at  the  trial,  and  produced  the 
judgment ;  and  the  plaintiff  did  not  deny  the  allegation,  that 
it  was  an  ejectment  under  the  statute,  for  non-payment  of 
rent ;  but  objected  merely  that  the  affidavit  of  no  sufficient 
distress  being  found  ought  to  have  been  produced.  Whether 
it  was  a  proceeding  under  the  statute,  or  at  common  law, 
Vol.  III.  48 
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is  immaterial.  We  must  presume  that  the  judgment  was 
regular,  and  that  every  thing  necessary  to  entitle  the  land- 
lord to  recover,  had  leen  performed.  It  follows,  that  we 
must  consider  the  necessary  aflSdavit  as  having  been  filed, 
or,  if  otherwise,  that  all  the  requisites  attending  an 
[•297]  actual  entry  at  /common  law  were  previously  com- 
plied with.  This  presumption  is  strengthened  by 
the  fact,  that  the  judgment  has  stood  near  14  years,  and  re- 
mains in  full  force.  It  would  be  unreasonable,  and  extreme- 
ly inconvenient,  to  require  the  landlord,  at  this  time,  to  prove 
all  the  pre-requisites  to  a  right  of  recovery  in  the  first  action* 
We  are  opinion,  therefore,  that  the  motion  ought  to  be  de- 
nied. 

Rule  refnsed.(a) 

(a)  See  Till.  Adam*  on  £j.  ed.  I84<f,  p.  162,  172,  aod  itet  4,  Geo.  IL  eh. 
S8,  cited  there ;  2  Rev.  State,  of  New  York,  p.  505,  §  30, 31 ;  1  Wheatoa 
Selwyn,  N.  P.  ed.  1848,  732,  733  ;  2  Stepli.  N.  P.  1478-1482  :  2  Aivbbold'a 
N.  P.  413-415 ;  2  Roscoe,  ac.  rel.  R.  P.  537-539.  8ee  Jaekwn,  ex  dem. 
Van  Renn$alaer  y.  CoUinSf  1 1  Johnson ,  1  ;  The  Same  v.  Hogeboom,  id.  163  ; 
Jaekion,  ex  dem.  Oroee  y.  Demareei,  2  Cainea  R.  .^82.  The  atatnte  of  4 
Geo*  11.  ch.  28,  is  not  in  force  in  Pennsylrania,  and  the  common  law  with 
napect  to  re-entry  for  non-payment  of  rent  atill  prevaUa.  {BtCarmick  v. 
ConneU,  6  Serg.  &  Rawle,  151.) 
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Dennis  against  Cummins. 

A,  and  B.  entered  into  a  written  a^rreement,  by  which  A.  agrreed  to  couTejr 
to  B.  700  acres  of  land  to  be  appraised,  in  part  payment  for  a  farm,  Talaed 
at  3,750  dollars,  which  B.  agreed  to  sell  to  A.  and  it  was  covenanted  that 
in  case  either  party  failed  to  fulfil  the  a^rreement,  the  party  failing  to  per- 
form,  "shoald  forfeit  and  pay  to  the  party  who  should  fulfil  the  agreement, 
the  sum  of  2,000  dollars,  as  damages." 

It  was  held,  that  the  3,000  dollars  was,  according  to  the  intention  of  tlw 
parties,  as  inferred  from  the  whole  agreement,  to  be  considered  as  a  jmh* 
aZiy,  and  not  as  ttipulated  damaget.  ■ 

This  was  an  action  of  debtj  for  2000  dollars,  founded  on 
an  agreement  made  between  the  parties,  for  the  exchange  of 
certain  lands;  whereby  the  plaintiff  agreed  to  let  the  defen- 
dant have  700  acres  of  land,  in  the  county  of  Ontario,  at  the 
appraisal  of  men,  in  part  payment  for  a  farm  which  the  de- 
fendant agreed  to  sell  the  plaintiff,  lying  in  the  town  of  Ca- 
naan, in  the  county  of  Columbia,  valued  at  3,750  dollars. 
The  agreement,  after  mentioning  the  terms  of  the  exchange, 
contained  the  following  covenant :  ''  And  it  is  further  cov- 
enanted in  and  by  the  said  agreement,  by  and  between  the 
said  parlies,  that  [in  case  of  failure  to  fulfil  the  aforesaid 
agreements  or  covenants,  on  the  part  of  either  of  the  said 
parties,  that  the  party  not  fulfilling  the  said  ageeement  shall 
forfeit  and  pay  to  the  other  party  who  shall  fulfil  the  said 
agrement,  the  sum  of  2000  dollars  damages."  And  the  ques- 
tion now  submitted  to  the  court  was,  whether  that  sum  was 
to  be  considered  in  the  nature  of  a  penalty,  or  as  damages 
liquidated  and  agreed  on  between  the  parties,  to  be  re- 
covered against  the  party  in  default. 

The  case   was   submitted    to  the   court,  without  argu- 
ment. 

•Thompson,  J.  delivered  the  opinion  of  the  court.    [•298] 
I  think  this  sum  ought  to  be  considered  as  a  penalty, 
and  not  as  liquidated  damages.     The  real  intention  of  the 
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parties  ought  to  be  sought  after,  and  carried  into  effect,  where 
it  can  be  discovered  from  the  instrument  itself.    If  recur- 
rence be  had  to  this  agreement,  it  never  can  be  presumed 
that  the  parties  had  the  sum  in  view,  as  the  measure  of  dam- 
ages, for  the  full  value  of  the  defendant's  property,  which 
was  to  be  exchanged,  was  only  3,750  dollars  ;  and  the  value 
of  the  plaintiff's  considerably  less.      It  would  be  a  strange 
construction  to  suppose  that  the  damages,  on  a  failure  in  ful- 
filing  such  a  bargain,  should  be  2000  dollars.    It  is  true,  that 
where  it  is  clearly  inferrible,  from  the  nature  and  terms  of  the 
contract,  that  the  parties  have  estimated  and  liquidated  the 
damages,  and  have  inserted  that  sum,  as  the  amount  to  be 
paid,  in  case  of  non-performance,  the  court  would  be  bound 
FO  to  consider  it.    The  cases,  however,  in  the  books,  (4  Burr. 
2228 ;    2  Term  Rep.  34,)  where  penalties  have  been  con- 
sidered in  the  nature  of  liquidated  damages,  are  either  where 
it  appears  from  the  contract  that  the  penalties  have  barely 
exceeded  the  damages  sustained,  or  where,  from  the  nature 
and  circumstances  of  the  case,  no  rule  for  estimating  the  ac- 
tual damages  could  be  adopted,  or  it  was  manifestly  the  in- 
tention of  the  parties,  that  the  sum  inserted  should  be  con- 
sidered as  a  compensatioriy  and  not  as  a  penalty.     But  those 
cases  by  no  means  compare  with  the  present.    This  is  a  case 
of  strict  penalty,  and  for  which  there  does  not  appear  to  be 
any  equivalent  to  the  other  party.      To  consider  this  2000 
dollars  as  the  measure  of  damjiges  in  the  present  case,  would 
be  excessive  and  unreasonable  in  the  extreme.      We  are, 
therefore,  of  opinion,  that  it  must  be  viewed  only  in  the 

nature  of  a  penalty,  and  that  the  plaintiff  ought  to 
[*299]    assign  ^breaches  under  the  statute,  and  assess  the 

damages  by  a  jury. 

Judgment  accordingly. (a)(&) 

\<a)  [Old  Dote.]  In  Attley  ▼.  Weldon,  (2  Bos.  <&  Pull.  346.)    Lord  Kldoa 
«nd  the  other  judges  of  the  court  of  C.  B.  acknowledge  the  difficulty  of  lay- 

(6)  Iq  Dukin,  j-  Bacon  v.  Williams  ^  Seward,  (17  Wendell,  447,  454»} 
wherv  the  platntifi  gave  Q3000  for  the  patronage  and  good  will  of  a 
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ittf  down  any  principle  for  the  decisioa  of  caees  of  this  nature.  That  caie 
wu  an  action  of  anumpeit,  on  an  ajpreement  made  with  a  theatrical  per- 
former, in  which  it  was  stipulated,  at  the  conclusion,  "  that  if  either  party 
neiflected  to  perform  the  agreement,  according  to  the  tenor  and  effect  and 
true  intent  and  meaning  thereof,  he  should  pay  to  the  other  the  full  sum  of 
900  pounds,  to  be  recovered,"  &e.  And  the  court  held  that  the  sum  was  « 
penalty f  and  not  liquidated  damagee. 

The  different  adjudications  on  this  subject  are  stated,  and  examined,  by 
Mr.  Erans,  io  the  Appendix  to  his  translation  of  Pothier  on  Obligations,  (toI. 
3,  p.  93-96.)  He  inclines  to  the  opinion  that  the  penalty  ought  to  he  re- 
garded as  stated  damages,  unless  there  is  some  particular  reason,  in  the  na- 
ture of  the  contract,  to  the  contrary  ;  and  his  observations  are  calculated  to 
excite  doubts  as  to  the  correctness  of  the  above  decision.  But  see  tn/ra,  n.  (i.) 

newspaper  establishment,  and  (^500  for  the  type  and  printing  apparatus, 
and  the  defendants  (the  vendors)  covenanted  that  they  would  not  publish, 
or  aid  or  assist  in  the  publishing  of  a  rival  paper,  and  6xed  the  mea- 
sure of  damages  at  ^3000,  the  case  from  its  peculiar  nature  and  the  total 
uncertainty  of  arriving  at  a  correct  conclusion  as  to  the  amount  of  damages, 
was  held  to  be  a  fit  and  proper  one  for  the  application  of  the  rule  that  the 
sum  agreed  upon  should  be  regarded  as  etipulated  damagee,  and  not  as  a 
penalty.  In  this  case,  Chief  Justice  Nelson  said  :  "  The  next  question 
presented  is,  whether  the  sum  of  (3000  is  to  be  viewed  as  damagee  liquid 
dated  by  the  contract  of  the  parties,  or  only  in  the  light  of  a  penalty  T 
There  are  many  cases  in  the  English  books  in  which  this  question  has 
been  very  fully  examined  and  considered,  but  it  would  be  an  unprofita- 
ble consumption  of  time  to  go  over  them  with  a  view  or  expectation  of 
extracting  any  useful  general  principle  that  could  be  applied  to  this  case. 
(The  following  are  the  leading  cases  :  Astley  v.  Weldon,  2  Bos.  Sl  Pol.  346  ; 
Barton  v.  Glover,  Holt*s  N.  P.  H.  43,  and  note  ;  ReiUy  v.  Jonee,  1  Bing. 
302  ;  Daviea  v.  Penton,  6  Barn.  &>  Cress  216  ;  Crisdee  v.  Bolton,  3  Carr.  &, 
Payne,  240  ;  Randall  v.  Everett,  2  id  577  ;  Kemble  v.  Parren,  6  Bing.  141. 
In  oar  court  are  the  following :  Dennie  v.  Cummins,  3  Johns.  Cas.  297 ; 
Sloeson  v.  Beadle,  7  Johns.  R.  72  ;  Spencer  v.  Tilden,  5  Cowen,  144,  and 
note,  p  150  ;  Noblee  v.  Bates,  7  id.  307  ;  Knapp  v  Malthy,  13  Wend.  587.) 
From  a  critical  examination  of  all  these  cases,  and  others  that  might  be  re^ 
ferred  to,  it  will  be  found  that  the  business  of  the  court,  in  construing  this 
clause  of  the  agreement,  as  in  respect  to  every  other  part  thereof,  is,  to  in* 
quire  after  the  meaning  and  intent  of  the  parties  ;  and  when  that  is  clearly 
ascertained  from  ihe  terms  and  language  used,  it  must  be  carried  into  effect. 
A  court  of  la^  possesses  no  dispensing  powers ;  it  cannot  inquire  whether 
the  parties  have  acted  wisely  or  rashly,  in  respect  to  any  stipulation  they 
may  have  thought  proper  to  introduce  into  their  agreements.  If  they  are 
competent  to  contract  within  the  prudential  rules  the  law  has  fixed  as  to 
parties,  and  there  has  been  no  fraud,  circumvention  or  illegality  in  the  case. 
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the  coart  is  b^aod  to  enforce  the  agrreement.  Men  may  enter  into  improvi- 
dent ooutrac^  where  the  adrsntage  is  knowingly  and  strikingly  against 
them  ;  they  may  also  expend  their  property  upon  idle  or  worthless  objects, 
or  give  it  awaQr  if  they  please  without  an  equivalent,  in  spite  of  the  powen 
or  interferenci  of  the  court ;  and  it  is  difficult  to  see  why  they  may  not  fix 
for  themselves  hy  agreement  in  advance,  a  measure  of  compensation,  how- 
ever ejtrava|rant  it  may  be.  for  a  violation  of  their  covenant,  (they  surely 
may  after  it  las  accrued,)  without  the  intervention  of  a  court  or  jury.  Can 
it  be  an  exception  to  their  power  to  bind  themselves  by  lawful  contract?  We 
suppose  not ;  and  regarding  the  intent  of  the  parties,  it  is  not  to  be  doubted 
but  that  the  sum  of  ^3000  was  fixed  upon  by  them  "  mutually  and  express- 
ly," as  they  >ay,  "  as  the  measure  of  damages  for  a  violation  of  the  cove- 
nant, or  any  of  its  terms  or  conditions/'  If  it  be  said  that  the  measure  is  a 
hard  one,  it  'may  be  replied,  that  the  defendants  should  not  have  stipulated 
for  it ;  or  hating  been  thus  indiscreet,  they  should  have  sought  the  only  ex- 
emption, whfeh  was  still  within  their  power,  namely,  the  faithful  fulfilment 
of  their  agreement. 

In  the  case  of  Astley  v.  Weldoa,  Lord  Eldon  repudiates  the  idea  that  had 
been  thrown  out  in  some  of  the  previous  cases,  that  if  the  sum  would  be 
enormous  and  excessive,  considered  as  liquidated  damages,  it  should  then  be 
taken  as  a  penalty  ;  and  maintains  the  ability  of  the  party  to  make  a  con- 
tract for  himself  in  fixing  the  amount  of  damages  as  well  as  iu  respect  to  any 
other  matter.     All  the  judges  adopt  the  position  that  the  question  must  be 
determined  upon  the  meaning  and  intent  of  the  parties.    A  principle  is  stated 
In  that  case  which  has  since  been  frequently  applied,  and  upon  which  the 
case  was  fioally  disposed  of,  namely,  that  where  a  doubt  appears  whether  the 
sum  inserted  be  intended  as  a  penalty  or  not,  if  a  certain  damage  less  than 
this  sum  be  made  payable  upon  the  face  of  the  instrument,  in  case  the  breach 
occurs,  then  the  same  shall  be  construed  to  be  a  peualty.    It  tlien  partakes 
of  the  character  of  a  common  money  bond,  where  the  payment  of  a  small 
sum  is  secured  by  the  forfeiture  of  a  large  one  in  case  of  default.    In  that 
case  there  were  several  stipulations  in  the  articles  of  agreement,  and  then  on 
either  neglecting  to  perform  on  his  part,  the  "  sum  of  X200,  to  be  recovered 
in  any  of  his  majesty's  courts  of  record."  was  to  be  paid.    Some  of  the 
breaches  wejre  in  their  nature  uncertain,  while  others  were  certain,  and  as 
the  JC200  were  given  to  secure  the  fulfilment  of  all  of  them,  upon  the  prin- 
ciple above  stated,  the  court  concluded  it  was  to  be  deemed  in  the  light  of  a 
penalty.    Chambre,  J.,  (p.  345,)  observed,  **  that  there  was  one  case  in  which 
the  sum  agreed  for  must  always  be  considered  a  penalty  ;  and  that  is,  where 
the  payment  of  a  smaller  sum  is  secured  by  a  larger."     And  he  held  that  the 
court  could  not  garble  the  covenants,  and  hold  that  in  reupect  to  those  eer- 
totfi  the  large  sum  was  to  be  deemed  a  penalty,  but  damages  liquidated  as  to 
those  uncertain,  as  the  concluding  clause  applied  equally  to  all  of  them.  The 
decision  of  the  case  of  Kemble  v.  Farren,  the  strongest  one  in  the  books  for 
the  defendants,  was  put  upon  this  principle  by  Chief  Justice  Tindall.    There 
some  of  the  stipulations  were  etrtain,  such  as  the  one  in  which  the  plaintiff  I 
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bad  agreed  la  pay  the  defaadant  £3  6«.  Bd,  every  night  in  which  the  theatre 
would  be-opeit  daring  the  season  ;  others  wei^  uncertain.    The  langasge 
of  the  parties  in  fixing  the  sam  in  case  of  neglect  to  fatfil  the  agreement,  or 
any  of  (he  stipulations,  was  as  particular  and  specific  as  In  the  case  under 
consideration,  using  affirmative  and  negative  terms,  to  ezclode  the  idea  of  a 
penalty  ;  but  as  it  extended  equally  to  the  breach  of  every  stipulation,  those 
certain  as  well  as  those  uncertain,  the  case  was  supposed  to  be  brought  di- 
rectly within  the  principle  of  Astley  y.  Weldtn.    The  chief  justice  concedes 
that  it  was  difficult  to  suppose  words  more  pneclse  or  explicit,  and  admitted 
that  If  the  clause  had  been  limited  to  breaches  which  were  of  an  uncertain 
nature  and  amount,  the  court  would  have  considered  it  as  having  the  effect 
of  ascertaining  the  damages  of  any  such  breach  at  the  JCIOOO  ;  and  be  adds, 
**  for  we  see  nothing  illegal  or  uareasonable  in  the  parties,  by  their  raatoal 
agreeoQ^nt,  settling  the  auaount  of  damages,  uncertain  in  their  nature,  at  any 
sum'  upon  which  they  may  agree."    The  case  under  consideration  falls  di- 
rectly within  the  above  distinction  ;  for  the  concluding  clause  here,  securing 
the  fulfilment  of  the  preceding  covenant,  applies  to  stipulations  wholly  un* 
certain  ;  and  it  may  be  added,  that  from  the  nature  of  the  case,  it  would  be 
impossible  for  a  court  and  jury  to  ascertain,  with  any  degree  of  accuracy, 
the  amount  of  damages  actually  arising  out  of  the  breach  of  them  to  the 
prejudiced  party  ;  and  was,  therefore,  a  very  fit  and  proper  case  for  the  liqui- 
dation of  the  amount  by  the  parties  themselves.    They  have  adopted  the 
precise  sum  which  the  plaintifis  were  to  receive  for  the  g9od  toiU  and  patron^ 
age  of  the  press,  the  very  benefit  which  this  clause  was  intended  more  efliec* 
tually  to  secure  to  the  purchasers." 

In  the  same  case  in  the  eourt  ef  errors,  (92  Wendell,  201,  211,)  Chancel- 
lor Walworth  observes,  "  There  is  undoubtedly  a  class  of  cases  in  which 
oonrts  have  been  in  thu  habit  of  considering  a  certain  specified  sum  as  a 
penalty,  whatever  may  be  the  language  of  the  agreement  Snch  is  the  case 
wherever  snch  specified  sum  is  evidently  intended  as  a  mere  collateral  secur- 
ity for  the  payment  of  a  different  sum  which  is  the  real  debt,  or  where  it  was 
evidently  intended  to  be  in  the  nature  of  a  mere  penalty ;  and  there  Is  An- 
other class,  where,  from  the  language  of  the  agreement,  it  was  difficult  to 
ascertain  what  the  parties  really  intended,  in  which  the  courts  have  taken 
the  reasonableness  of  the  provision  as  liquidated  damages  into  eonsideratiooi 
for  the  purpose  of  determining  whether  it  was  intended  as  such  or  only  as  a 
eomminatory  sum.  Where  the  specified  sum  is  declared  by  the  parties  to  be 
a  penalty,  or  wherever  it  appears  to  have  been  only  intended  to  secure  the 
payment  of  the  real  debt  which  is  specified  and  ascertained,  so  that  the  court 
is  legally  bound  to  consider  it  as  eomminatory  merely,  the  plaintiff*  must  assign 
breaches,  and  have  his  damages  assessed  under  the  statute,  except  where  the 
condition  of  the  obligation  is  for  the  payment  of  a  specific  sum  which  is  ca- 
pable of  being  ascertained  by  mere  compntation." 

In  Hoag  y.  M'Oinneet,  (22  Wendell,  163,  164,)  Mr.  Justice  Cowen  states 
the  doctrine  very  clearly  in  opposition  to  the  opinion  of  Mr.  Evans,  that 
the  penalty  ought  to  be  regarded  as  stated  damages,  unless  there  is  some 
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particalar  reason  in  the  natare  of  the  contract  to  the  contraryy  (see  $upru,  n- 
a.)  He  remarks,  **  But  it  would  he  a  sufficient  argument  for  withholdinjf  the 
penalty,  if  the  question  were  equal  whether  the  parties  intended  the  payment 
of  (100  for  not  giving  the  notice,  or  did  not  lo  intend.  I  do  not  ihtnk  that 
penalties  like  this  (for  they  are  seldom  any  thing  other  than  penalties,)  shoald 
be  favored.  I  yielded  my  assent  to  the  opinion  in  Dakin  t.  Wiliiams,  (17 
Wendell,  447,)  for  the  reason  which  there  governed  the  chief  justice,  viz. : 
because,  on  the  whole  contract,  we  conid  not  doubt  the  parties  intended  that 
the  damages  should  be  paid  for  violating  the  stipulation  in  question,  and  be- 
cause it  was  difficult,  uot  to  say  impossible,  from  its  nature,  that  the  damages 
for  a  breach  could  be  ascertained  by  a  jury.  The  latter  may  be  said  of  fail- 
ing to  give  the  five  days'  notice  ;  but  we  want  the  clear  intent  of  the  parties, 
that  such  an  omission  was  to  be  punished  by  such  a  disproportionate  fine.  It 
is  evidently  upon  that  clear  intent  that  Dakin  v.  WiUiam$  went ;  and  that 
could  the  chief  justice  have  brought  himself  to  doubt,  he  would  never  have 
consented  to  apply  the  penalty.  It  is  commonly  hard  enough  in  such  cases 
that  we  should  be  bound  by  the  letter ;  though  such  is  the  result  of  the  cases, 
where  liquidation  is  impossible.  The  creditor  is  a  very  apt  apprentice  in  the 
art  of  enlarging  any  opening  which  the  law  leaves  him  for  encroachment; 
while  the  debtor,  especially  if  he  be  poor  or  embarrassed,  is  most  complying ; 
and  could  he  have  his  way,  would  prove  hm  own  worst  enemy.  Hence  our 
usury  laws,  and  the  system  of  equitable  relief  against  penalties.  To  allow 
of  the  use  of  penalties  as  damages,  at  the  unlimited  discretion  of  the  partiesi 
would  lead  to  the  most  terrible  oppression  in  pecuniary  dealings.  The  fair 
and  just  rights  of  the  creditor  are  worthy  ef  all  protection  ;  but  no  more 
than  the  debtor's  right  to  exemption,  from  what  is  beyond  an  honest  compen- 
sation to  his  creditor."  (See  also  Pearwn  v.  mUtams,  36  Wendell,  630  ;  8. 
C.  24  Wendell,  244 ;  Hatbrouck  v.  Tajppen,  15  Johnson,  200 ;  Gray  v.  C^ssiy, 
18  id.  219  ;  AyreB  v.  PtoMe,  12  Wend.  393.) 

t  In  Shute  V.  Taylor y  (5  Metcalf,  61,  67,)  Shaw,  J.,  observes:  "In  general, 
it  is  the  tendency  and  preference  of  the  law,  to  regard  a  sum,  stated  to  be 
payable  if  a  contract  is  not  fulfilled,  as  a  penalty  and  not  as  liquidated  dam- 
ages ;  because  then  it  may  be  apportioned  to  the  loss  actually  sustained." 
{Cowtn  V.  Oerriok,  3  Shepley,  273.  Watio  v.  Skepkard,  2  Alabama,  425. 
OwofU  V.  Hodgeo,  1  M'Mullan,  106.  JMsore  v.  Platto  County,  8  Missouri, 
467.  Bright  v.  RowlandfB  Howard  Miw.39a  See  ChamherlminT,  BagUy, 
11  New  Hampshire,  234;  HofniUon  v.  OmtImi,  6  Blackford,  206 ;  Hodgoo 
T.  King,  7  Metcalf,  583 ;  Oammon  v.  Howo,  2  Shepley,  250.  See  Chitty  om 
Contracts,  ed.  1848,  p.  863-868,  and  notes ;  2  Staikie  Ev.  5th  Am.  ed.  620 ; 
2  Story  Eq.  Jnr.  ed.  1846,  p.  747,  i  1318 ;  Story  on  Cont  ed.  1847,  M  10^» 
1021.) 
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The  People  aga'nst  Franklin. 

In  an  iodictment  for  forging  a  bill  of  exchange  or  bank  bill,  it  ia  not  necea* 
aary  to  insert  the  marks,  letters  or  fignrea  need  in  the  margin  of  the  bill, 
for  oroameut,  or  the  more  easy  detection  of  forgeries,  aa  aueh  marks  or 
cyphers  form  no  part  of  the  bill. 

The  prisoner  was  indicted  for  forging  a  biU  of  exchange, 
drawn  by  George  Desbroiighj  commissary-general  of  the 
British  windward  and  leeward  islands,  on  he  commission- 
ers of  the  treasury  in  London. 

The  bill  produced  in  evidinice  contained  various  letters 
and  marks,  in  cypher,  in  the  margin^  which  were  used  in 
the  genuine  bills,  for  the  purpose  of  rendering  the  detection 
of  forgery  more  easy,  and  which  marginal  letters  or  cyphers 
were  omitted  in  the  description  of  the  bill  in  the  indict- 
ment. 

It  was  objected  that  the  variance,  in  this  respect,  between 
the  bill  described  in  the  indictment,  and  the  one  offered  in 
evidence,  was  fatal. 

Per  Curiam.  It  was  not  necessary  to  insert  the  margi- 
nal cyphers  or  marks  in  the  indictment,  for  they 
make  *no  part  of  the  bill.  It  might  as  well  be  re-  [*300] 
quired  that  the  water-marks  and  a/ac  simile  of  all 
the  engraved  ornaments  used  in  a  bank  bill,  for  the  mord 
easy  detection  of  forgeries,  should  be  inserted  in  an  iudict- 
ment.(a)(6) 

(a)  [Old  note.]  S«e  CommonweaUh  v.  Bailey,  1  Mass.  Rep.  63. 
(a)  3  ChiU.  Cr.  Law,  ed.  1847,  p.  1040,  and  notes.    See  I  id.  176;  Com* 
'  monvftalik  v.  SearUt  ^  Binney,  332 ;  The  Same  v.  Binley,  1  MasaaehasettSf 
62  ;  The  Same  ▼.  SievenSt  id.  203  ;  Hest  ▼.  The  State,  5  Ohio,  S08 ;  8  Riu- 
ael  ou  Crimes,  ed.  1845,  p.  372,  et  aeq. 
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HiLDRETH  against  Harvey,  impleaded  with  Beecker. 

Where  the  attorney  of  a  party  diesi  actual  notice  or  wamiog  maat  be  ^wen 
to  htm  to  appoint  another  attorney.  A  notice  put  up  in  the  clerk's  office, 
or  a  notice  of  the  proceedings  in  the  cause,  is  not  sufficient 

Van  Vechten,  for  the  defendant,  moved  to  set  aside  the 
interlocutory  judgment,  final  judgment  and  execution  in  this 
cause,  on  the  ground  that  the  defendant's  attorney  died  be- 
fore the  entry  of  the  judgment,  and  that  the  defendant  had 
Dot  been  warned  to  appoint  a  new  attorney,  pursuant  to  the 
directions  of  the  act.  (Sess.  24.  c.  32.  s.  5.)  The  affidavit 
which  was  read,  also  stated  that  the  defendant  had  a  good 
and  substantial  defence. 

Emoitj  contra,  read  an  affidavit,  stating  that  the  attorney 
lived  in  the  same  town  with  the  defendant,  who  must  have 
known  when  be  died  ;  that  a  notice  had  been  put  up  in  the 
clerk's  office,  directed  to  the  defendant,  requesting  him  to 
appoint  another  attorney,  and  that  notice  of  executing  the 
writ  of  inquiry  had  been  sent  to  the  defendant,  by  post. 

Per  Curiam.  The  statute  is  peremptory  and  decisive, 
that  "where  any  attorney  shall  die,  or  cease  to  act,  or  be 
put  out  of  the  roll,  the  person  for  whom  he  was  attorney 
shall  be  warned  to  appoint  another  attorney  in  his  place." 
A  constructive  notice  or  warning  is  not  sufficient,  nor  is  it 
enough  that  the  defendant  knew  of  the  death  of  his  attorney. 
A  notice  put  up  in  the  clerk's  office,  or  of  executing 
[*301]  a  writ  of  inquiry,  is  not  such  notice  as  the  act  're- 
quires. The  final  judgment  and  execution  must  be 
set  aside  with  costs ;  but  the  interlocutory  judgment,  having 
been  entered  previous  to  the  death  of  the  attorney,  must 
stand.  It  appears  to  have  been  entered  after  argument  on 
demurrer;  and,  according  to  the  decision  in  Seaman  v. 
Haskirij  (2  Johns.  Cases,  411,)  it  is  too  late  after  judgment 
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is  entered  up,  and  the  term  over,  to  apply  for  leave  to  with- 
draw^ the  demurrer.(a) 

(a)  It  is  provided  by  the  revised  statotes,  that  where  any  attorney  or  solid* 
tor  shall  die,  be  removed  or  suspended,  or  cease  to  act  as  such,  the  person  for 
whom  he  was  acting,  shall  be  notified  to  appoint  another  attorney  or  solictor, 
in  such  manner  as  the  conrt  shall  direct,  at  least  thirty  days  before  any  pro- 
ceedings shall  be  had  against  such  person.  (3  R>  S.  287,  sec.  67.)  Under 
this  provision,  personal  notice,  or  such  as  the  court  would  deem  tantamount, 
must  be  given  to  the  party ;  and  a  constructive  notice,  such  as  a  notice  of  a 
proceediog  in  the  cause,  is  not  sufficient.  {Given  v.  DriggB^  3  Caines,  150. 
lGrah.Prac.3ded.  244.  See  also  1  BurriU's  Prae.  2d  ed.  356;  1  Tidd's 
Prac  ed.  1840,  p.  95.) 
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IN  TUB 


STATE  OP   NEW  YORK, 

M  niKUAKTy   1802,  A2VD  UAMOBf   1809. 


DoMiNicK  Lynch  and  Thomas  Stoughton,  Appellants^ 
against  Joseph  Ignatius  Db  Tiar,  Administrator  of 
Don  Diego  De  GARDoaui,  deceased,  Respondent. 

A.  in  1789,  advanced  to  B.,  a  merchant,  a  sam  of  money,  iu  consideration  of 
which  B.  euf^nged  that  A.  should  be  interested  in  certain  commercial  ad- 
▼entares  of  R.,  in  proportion  to  the  sum  adranced  ;  and  promised  to  render 
an  account  to  A.  of  the  proceeds,  and  pay  to  him  his  proportion  thereof. 

In  September,  1794,  B.  rendered  an  account  of  the  adTontures  to  A.,  and 
offered  to  come  to  a  settlement,  if  A.  would  give  up  the  written  enf^agement 
of  B.,  which  was  refused.  A.  died,  and  his  administrator,  in  1799,  filed  a 
bill  against  B.  for  an  account,  &c ,  and  it  was  held,  that  A.  was  entitled  to 
recover,  not  only  the  principal  of  the  balanoe  due  for  his  proportion  of  tho 
proceeds  of  the  adventures,  but  inter  eat  from  the  time  B.  received  the  mo- 
•  ney,  or,  at  least,  from  the  time  he  offered  to  come  to  a  settlement  in  Sep* 
tember. 

It  is  a  settled  rule,  that  money  received  to  the  use  of  another,  and  improperly 
retained,  carries  interest    Per  Radeliff,  J. 

The  respondent,  on  the  30th  July,  1799,  filed  his  bill 
against  the  appellants,  in  the  court  of  chancery ;  alleging, 
among  other  things,  that  the  intestate,  Don  Diego,  in  his 
lifetime,  and  between  the  years  1789  and  1794,  made  ad- 
vances of  considerable  sums  of  money  to  the  appellants,  then 
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carrying  on  trade,  as  copartners,  under  the  firm  of  Lynch  & 
Stoughton.  In  consideration  of  these  advances,  the  appel- 
lants engaged  to  the  respondent  to  give  him  an  in- 
[*304]  terest,  proportioned  to  the  advances,  in  *several  car- 
goes of  goods  and  merchandise,  to  be  shipped  by  the 
appellants  to  Canton  and  other  foreign  parts. 

The  cargoes  were  accordingly  shipped  by  the  appellants, 
and  were  afterwards  sold  by  them  or  their  factors,  in  foreigu 
parts,  to  great  profit.  The  proceeds  of  the  cargoes  were  in- 
vested in  other  cargoes  and  shipped  to  the  appellants,  in  the 
city  of  New  York,  where  the  same  arrived,  and  were,  after- 
wards, sold  by  the  appellants  to  great  profit;  and  the  pro- 
ceeds of  the  sales  were  received  by  the  appellants. 

Gardoqui,  in  his  lifetime,  often  applied  to  the  appellants, 
and  requested  them  to  render  him  an  account  of  the  cargoes 
and  of  the  sales  thereof,  and  to  pay  him  what,  upon  a  bal- 
ance of  the  account,  should  be  found  fairly  due  to  him ;  and 
the  appellants  neglected  to  comply  with  these  requests. 

Gardoqui  died  intestate,  on  the  12th  November,  1798,  and 
administration  upon  his  estate  was  granted,  in  due  form  of 
law,  to  the  respondent. 

The  respondent  afterwards  applied  to  the  appellants,  and 
requested  them  to  render  him,  as  the  administrator  of  Gardo- 
qui, an  account  of  the  cargoes  and  of  the  sales  thereof,  and 
to  pay  to  him  what,  upon  a  balance  of  the  account,  should 
be  found  fairly  due  to  the  estate  of  Gardoqui ;  but  the  ap- 
pellants neglected  to  comply  with  the  request.  The  bill 
concluded  with  a  prayer  for  a  discovery,  for  an  account,  and 
for  the  payment  to  the  respondent  of  the  balance  which 
should  be  found  justly  due  to  the  estate  of  Gardoqui. 

The  appellants,  in  their  answer,  admitted,  that  on  or 
about  the  18th  of  February,  1789,  being  copartners  in  trade 
under  the  firm  of  Lynch  &  Stoughton,  they  received  of  Gar- 
doqui, in  his  lifetime,  the  sum  of  11,250  dollars,  for  which 
they  gave  him  the  following  written  acknowledgment,  to 

wit : 
[*305]        "•We  do  hereby  acknowledge  to  have  received 
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from  the  honorable  Don  Diego  De  Gardoqui,  eleven  thousand 
two  hundred  and  fifty  dollars,  for  the  purposes  hereafter 
expressed : 

"  Three  thousand  seven  hundred  and  fifty  dollars,  or  fif- 
teen hundred  pounds  currency,  to  which  amount  we  have 
ceded,  and  do  hereby  interest  Don  Diego  De  Gardoqui  in  the 
adventure  of  the  ship  Jenny,  Captain  William  Thompson, 
and  cargo,  from  New  York  to  Canton  in  China,  and  from 
thenco  to  New  York,  upon  equal  terms  with  ourselves,  in 
like  manner  and  same  condition ; 

"Seven  thousand  five  hundred  dollars,  or  three  thousand 
pounds  currency,  for  so  much  interest  we  do  also  cede  to 
him  in  the  adventure  of  the  brigantine  Anthony,  Captain 
Richard  Puller,  and  cargoes  out  and  home,  destined  on  a 
voyage  to  Canton  in  China,  for  which  place  she  sailed  the 
7th  February,  from  this  port.  And  we  do  further  promise, 
that,  according  as  sales  may  be  made,  and  proceeds  received, 
of  the  said  cargoes,  or  either  of  them,  we  will  account  with 
and  remit  him,  his  heirs  or  executors,  his  due  proportion  of 
the  above  adventures,  without  any  charge  of  commission  on 
our  part.    New  York,  the  18th  February,  1789." 

The  answer,  after  referring  to  schedules  annexed,  for  par- 
ticular accounts  of  the  several  adventures  of  the  ship  Jenny 
and  brignntine  Anthony,  and  their  cargoes,  stated  that  the 
appellants,  as  long  ago  as  the  6th  day  of  September,  1794, 
gave  to  the  respondent,  who  was  then  the  attorney  in  fact  of 
Gardoqui,  true  copies  of  the  accounts  contained  in  the  sched- 
ules; and  by  a  letter,  dated  the  4th  day  of  January,  1796, 
and  written  by  the  appellants  to  the  respondent,  they  offered  ' 
to  come  to  a  settlement  with  him,  if  he  would  give  up  to 
them  their  written  acknowledgment,  which  ofier  was  not 
complied  with ;  and  they  denied  that  the  respondent,  since 
the  death  of  Gardoqui,  had  applied  to  the  appellants  for  an 
account,  &c. 

•That  the  appellants  were  willing  and  ready  to     [•306] 
come  to  an  account  with  the  respondent,  and  to  pay 
him  whatever,  upon  such  an  account,  might  appear  to  be 
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dae  to  the  estate  of  Gardoqui,  if  the  respondent  was  in  pos- 
session of  the  written  acknowledgment,  without  the  delivery 
of  which  to  the  appellants,  they  insisted,  that  il  would  be 
dangerous  and  unsafe  for  them  to  pay  to  the  respondent  any 
part  of  the  money  which  may  be  due  thereon. 

To  this  answer  the  respondent  filed  a  replication ;  but  no 
witnesses  were  examined  on  either  side. 

On  the  17ih  day  of  May,  1800,  his  honor  the  chancellor 
referred  it  to  one  of  the  masters  in  chancery,  to  take  and 
state  the  account  between  the  parties,  and  to  make  report 
thereon. 

On  the  26lh  day  of  June,  1800,  the  master  to  whom  the 
reference  was  made  reported,  that  the  accounts  annexed  to 
the  answer  of  the  appellants,  contained  a  correct  statement  of 
the  matters  in  controversy  between  the  parties,  and  of  their 
respective  advances  and  disbursements  in  relation  thereto ; 
that  after  deducting  the  sum  of  597  dollars  and  60  cents,  for 
Don  Diego  De  Gardoqui's  proportion  of  debts  irrecoverable, 
and  of  storage,  there  was  a  balance  due  to  his  eslate,  from 
the  appellants,  of  9,632  dollars  and  77  cents,  and  that  upon 
this  balance,  he  (the  master)  had  calculated  interest  at  seven 
per  cent,  from  the  6fh  day  of  September,  1794,  when  the  ap- 
pellants closed  the  accounts  relating  to  those  adventures,  to 
the  date  of  the  report,  to  3,918  dollars  and  68  cents,  which, 
being  added  to  the  principal  snm,  made  a  balance  of  13,551 
dollars  and  46  cents,  due  from  the  appellants  to  the  estate  of 
Gardoqui. 

On  the  18lh  day  of  September,  1800,  the  chancellor  order- 
ed, that  the  report  stand  con6rmed,  unless  cause  were  shown 
to  the  contrary  in  eight  days. 

No  cause  having  been  shown  against  the  confirmation  of 
the  report,  the  cause  was  finally  heard  on  the  6th  day  of 

May,  1801.    The  appellants'  counsel  insisted: 
[*307]        *1.  That  the  appellants  ought  not  to  be  charged 
with  any  interest. 

2.  That  in  case  the  written  acknowledgment  above  men* 
tioned,  was  not  returned  to  the  appellants,  they  ought  not  to 
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pay  any  money  to  the  respondent,  without  being  properly 
indemnified  against  the  acknowledgment. 

The  chancellor,  on  the  6th  day  of  May,  180],  decreed,  that 
the  report  stand  confirmed,  and  that  the  appellants,  upon  the 
respondent's  giving  such  indemnity  against  the  accountable 
receipt  in  the  appellants'  answer  set  forth,  as  in  the  opinion 
of  one  of  the  masters  in  chancery  should  be  adequate,  pay  to 
the  respondent  the  sum  reported  due  with  interest,  until  the 
day  of  payment,  with  costs  to  be  taxed  by  a  master. 

From  that  part  of  the  deeree  allowing  interest,  the  defen- 
dants below  appealed,  and  they  insisted  that  the  interest 
ought  to  be  disallowed  ; 

1.  Because  there  was  no  default  in  the  appellants  in  not 
paying  the  money,  and,  therefore,  they  ought  not  to  be  charged 
with  payment  of  interest. 

2.  Because  it  was  entirely  owing  to  the  negligence  of  the 
respondent,  or  his  intestate,  that  the  balance  was  not  paid 
long  ago.  It  was  by  his  fault  that  the  note  was  lost,  and  he 
never  offered  an  indemnity. 

3.  Because  the  account  was  never  settled  between  the  par- 
ties. 

The  respondent,  on  the  contrary,  insisted  that  the  interest 
ought  to  be  allowed  ; 

1.  Because  it  appeared,  from  the  master's  report,  that  the 
principal  sum  reported  by  him  to  be  due  from  the  appellants 
to  (he  respondent,  is  the  balance  of  the  principal  sum  stated 
and  admitted  by  the  appellants  themselves,  on  the  6th  Sep- 
tember, 1794,  to  be  then  due  to  the  respondent's  intestate. 

2.  Because  it  did  not  appear  that  the  balance  so  stated  and 
admitted   by   the  appellants   to   be  due,   had  ever   been 
tendered  in  due  form  of  law,  either  to  the  respon- 
dent's ^intestate,  or  to  the  respondent ;  neither  do    [*306] 
the  appellants  allege,  or  pretend,  that  the  balance 

has  rtmained  in  their  hands,  without  being  used  for  their 
own  pr«vate  benefit. 

3.  Because  interest  is  nothing  more  than  the  compensa- 
tion which  the  debtor,  who  withholds  the  money  of  his 
creditor,  pays  to  him,  for  the  profit  which  the  former  has 
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had  an  opportunity  of  making  by  the  use  of  the  money  of 
the  latter ;  and  this  compensation  being  dictated  by  justice 
and  equity,  is  allowed  both  in  courts  of  law  and  of  equity. 

4.  Because  it  is  a  settled  rule  at  law  and  in  equity,  that  a 
balance  of  a  stated  account  shall  carry  interest  from  the  time 
the  account  is  stated  ;  and  the  interest  reported  by  the  mas- 
ter is  calculated  in  conformity  to  that  rule. 

Hoffman^  for  the  appellants. 

Troup  J  contra. 

Radcliff,  J.  This  is  an  appeal  from  a  decree  of  the  late 
chancellor,  by  which  the  appellants,  who  were  the  defen* 
datits  below,  were  adjudged  to  pay  to  the  respondent  the  sum 
of  9,632  dollars  and  77  cents,  bein^  the  balance  of  moneys 
received  by  them  to  the  use  of  the  respondent's  testator,  Don 
Diego  de  Grardoqui,  and  also  the  farther  sum  of  3,918  dollars 
and  68  cents,  for  the  interest  of  that  balance.  The  principal 
sum  is  admitted  by  the  appellants  to  be  due  to  the  respon- 
dent, and  the  only  question  between  the  parties  relates  to 
the  allowance  of  interest. 

From  the  state  of  the  case  before  this  court,  it  does  not 
appear  how  soon  the  voyages  were  accomplished,  or  when 
the  several  adventures  terminated.  The  first  account  of  the 
proceeds  appears  to  have  been  renderefi  by  the  appellants 
on  the  6tb  September,  1794,  nearly  four  years  and  a 
[*309]  half  after  the  commencement  of  the  ^enterprise.  By 
that  account,  the  proceeds  were  admitted  to  be  9,632 
dollars  and  77  cents,  the  principal  sum  above  stated,  which 
sum  was  thereby  acknowledged  to  have  been  received  by 
the  appellants.  The  reason  assigned  by  them  for  not  paying 
it,  as  alleged  in  their  answer,  is,  that  they  could  not  do  it 
with  safety,  without  the  return  of  the  written  acknowledg- 
ment above  mentioned  ;  and  that  on  the  4th  January,  1796, 
they  offered  by  letter  to  come  to  a  settlement  with  the  re- 
spondent, if  he  would  deliver  up  that  paper.  The  respon- 
dent, who  was  the  complainant  below,  replied  to  their  answer, 
and  thereby  put  them  to  the  proof  of  its  contents.  This  fact 
therefore,  of  their  offering  to  come  to  a  settlement  on  the  4th 
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January,  1796,  is  not  admitted  by  the  pleadings,  and  there 
being  no  proofs  in  the  cause,  it  cannot  strictly  be  considered 
as  in  evidence.  But  whether  proved  ornot,  I  think  it  unim- 
portant to  a  decision  of  the  merits. 

On  these  facts,  the  respondent  contends,  that  the  appellants 
ought  to  be  held  liable  to  the  payment  of  interest,  on  several 
gounds,  which,  however,  may  be  reduced  to  two  ;  1st.  That 
the  account  rendered  by  them  on  the  6th  September,  1 794,  is 
to  be  considered  as  assented  or  agreed  to  on  the  part  of 
Gardoqui  and  his  administrator,  the  present  respondent,  and 
is  to  be  viewed  as  an  account  stated  between  them,  and, 
therefore,  carrying  interest;  2d.  That  the  principal  sum 
was  due  at  the  moment  the  appellants  received  it,  and  they 
were  guilty  of  a  default  in  not  immediately  paying  it  to 
Gardoqui,  and  therefore  ought  to  pay  the  interest. 

The  first  point,  1  think,  is  not  supported  by  the  facts.     It 
is  true,  the  account  wa<i  rendered  by  the  appellants,  and  a 
balance  stated  by  them  to  be  due  to  Gardoqui,  but  his  assent 
to  that  balance  does  not  appear,  and  the  presumption  of 
acquiescence*  arising  from  his  silence,  is  rebutted  by  the  con- 
duct of  the  present  respondeat,  and  the  claim  set  up  in  his 
bill,  filled  in  the  court  below.    He  does  not,  in  his  bill,  ^ 
proceed    on   the    principle    of  an  account  stated, 
*or  any  precise   balance  admitted  to  be  due,    but    [*310] 
treats  the  demand  as  opened  and  unsettled,  and 
prays  a  discovery  and  an  account  de  novo  of  the  whole 
proceeds,  and  the  payment  of  the  balance  which  shall  be 
fimnd  due  on  such  account.    He  thereby  disaiSlrmed  any 
previous  sattlement,  and  destroyed  the  presumption  of  an 
acquiescence  in  the  account,  as  it  had  been  rendered  by  the 
appellants.    If  ihe  account  had  been  in  fact  settled,  he  might 
«s  has  been  observed,  have  sued  at  law,  without  appealing  to 
a  court  of  equity. 

2.  But  on  the  second  ground,  I  think  the  respondent  is 
entitled  to  recover  the  interest.  The  proceeds  of  these  specu- 
Jations  were  received  by  the  appellants  in  cash.  The  pro- 
j>ortion  due  to  Gardoqui  was  so  much  money  in  their  hand3, 
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received  to  his  use.  It  is  a  settled  rule,  that  money  received  to 
the  US0  of  another,  and  improperly  retained,  always  carries 
interest.  In  this  case,  too,  the  appellants  expressly  agreed 
and  promissed  to  pay  the  money  when  received.  But  they 
attempt  to  excuse  the  non-payment,  by  alleging  that  the  re- 
delivery of  the  written  acknowledgment  was  essential  to 
their  security.  The  idea  of  danger  from  this  paper  is  alto- 
gether imaginary.  It  is  no  more  than  an  accountable  receipt, 
an  evidence  of  a  special  agreement  by  simple  contract  mere- 
ly, and  not  an  instrument  which  under  any  circumstanceSy 
can  operate  to  their  prejudice.  From  it  nature,  it  is  incapa- 
ble of  being  negotiated,  and  by  a  counter  receipt,  or  the  pay- 
ment  of  the  money,  would  be  effectually  discharged.  The 
non-delivery  of  this  harmless  paper  cannot,  therefore,  justify 
the  appellants  in  retaining  the  money.  I  am,  accordingly,  of 
opinion,  that  the  decree  of  the  chancellor,  in  respect  to  the 
interest,  was  proper,  and  ought  to  be  affirmed.  But  I  am 
also  of  opinion,  that  it  is  incorrect  in  respect  to  the  idemnity 
which  it  requires  against  this  innocent  receipt.  In  this  par- 
ticular it  is  inconsistent  in  principle.  Ifan  indemnity  be  neces- 
sary the  appellants  were  not  in  fault,  and  ought  not 
[*3I1]  to  be  ^liable  to  the  payment  of  interest,  nor  to  the  costs 
which  were  awarded  against  them  in  the  suit  below. 
If  it  was  unnecessary,  it  ought  not  to  have  been  decreed. 
No  party  ought  to  be  compelled  to  do  a  useless  or  nugatory  act, 
which  may  be  attended  with  real  inconvenience,  and  parti- 
cularly so  in  the  case  of  an  administrator,  like  the  present, 
whose  administration  of  his  intestate's  estate,  may  be  incom- 
moded and  embarrassed  by  the  responsibility  which  might 
be  apprehended  to  flow  from  it. 

On  the  whole,  I  am  of  opinion,  that  the  decree,  as  to  the 
allowance  of  interest,  ought  to  be  affirmed  ;  and  as  to  the 
indemnity  which  it  requires,  it  ought  to  be  so  amended  as  to 
dispense  with  that  condition. 

This  being  the  unanimous  opinion  of  the  court,  it  was 
thereupon  ordered,  adjudged  and  DECREED,that  the  de- 
cree of  the  court  of  chancery  be  affirmed,  as  to  the  sum  do- 
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creed  to  be  paid  by  the  appellants  to  the  respondent ;  but  that 
the  same  be  so  modified  and  altered  as  to  dispense  with  the 
security  thereby  required. 

Judgment  of  affirmance.(a) 


Ezra  Hickock,  Appellant,  against  Thomas  Scribner, 

Respondent. 

A.  being  indebted  to  B.  on  the  23d  March,  1787,  assigned  to  him,  as  security 
for  the  payment  of  the  debt,  certain  lands  and  a  lease  in  fee,  for  the  same. 

B.  ezecated  a  bond  to  A.,  conditioned,  that  in  case  the  debt  and  interest 
were  paid  on  or  before  the  first  of  June,  1788,  he  woold  reassign  the  lease 
and  premises  to  A.  and  give  him  a  receipt  for  the  debt.  The  debt  not 
being  paid  at  the  time,  B.  took  possession  of  the  premises  under  the  assign- 
ment, in  July,  1792,  and  assigned  his  Interest  in  the  lease  and  premises  to 

C.  and  D.,  who  took  possession  thereof  A.  afterwards  brought  a  bill  to 
redeem  the  premises,  on  the  ground  that  the  transaction  between  him  and 
B.  araoauted  to  a  mortgage,  and  on  appeal  from  the  decree  of  the  court  of 
chancery,  it  was  held,  that  C.  and  D.  ought  to  have  been  made  parties  to 
the  suit,  and  that  the  decree  of  the  court  below,  for  that  reason,  was  re« 
▼ersed,  with  liberty  to  the  respondent  to  have  his  bill  dismissed  in  the  court 
below,  or  to  amend  it,  by  adding  all  proper  parties ;  and  in  that  case,  the 
evidence  taken  to  stand,  as  between  the  present  parties,  saving  all  just  ez* 
ceptions,  and  that  each  party,  in  this  court,  pay  his  own  costs. 

In  a  suit  in  equity,  the  bill  must  call  all  necessary  parties,  who  may  be  affected 
by  the  demand,  before  the  court.  If,  upon  the  face  of  the  bill,  it  is  appa- 
rent, that  any  whose  rights  may  be  affected  are  not  made  parties,  the  de- 
fendant may  demur,  or  if  the  want  of  parties  do  not  appear,  he  may  plead 
it.  If  it  be  disclosed  by  the  answer,  the  complainant  ni.;y  immediately 
amend,  by  adding  the  proper  parties.    Per  Radcliff,  J- 


(a)  A  party  holding  money  against  the  will  of  the  owner  is  chargeable  with 
interest,  though  he  has  a  set-off,  and  the  amount  due  from  him  was  not  liqui- 
dated before  bringing  the  action.  {Greenly  v.  Hopkins,  10  Wend.  96.)  See 
also,  in  support  of  the  rule  of  the  principal  case,  Williams  v.  Sherman,  7  id; 
109  ;  People  v.  Gasherie,  9  Johns.  71 ;  Board  of  Justices  v.  Fennimore,  Coze» 
242;  Rapelje  v.  Emory,  1  Dallas,  349;  Wood  v.  Rohbins,  11  Mass.  504; 
Dickenson  v.  Legare,  1  Desaussure,  537 ;  Stoughton  v.  Lynch,  I  Johns, 
Ch.  167 


311  CASES  IN  THE  COURT  OF  ERRORS. 

Hickock  T.  Scribner. 

The  court  is,  at  all  times,  vigilant  in  requiring  proper  parties  against  whom 
its  decrees  are  to  operate.  It  will  arrest  the  proceedings  in  any  stage  o£ 
the  caose,  in  order  to  oblain  them,  and  will  not  finally  decree,  if  the  want 
of  parties  appear  on  the  hearing  of  the  cause.  If  it  does,  the  decree  may 
be  reversed,  and  if  not  reversed,  yet  none  but  soch  as  were  parties  to  the 
snit,  and  their  representatives,  can  be  bound  by  it.    Per  Radcliff,  J. 

This  case  came  before  the  court,  on  appeal  from  the  de^ 

cree  of  the  court  of  chancery. 

[*312]        *A  preliminary  question  was  raised,  and  to  which 

the  arguments  of  the  counsel  and  the  decision  of  the 

court  were  confined,  namely,  whether  all  proper  parties  to 

the  suit  were  before  the  court  below  ? 

It  is  unnecessary,  therefore,  to  state  the  facts  in  the  case, 
further  than  may  be  sufficient  to  understand  the  point  deci- 
ded. 

Thomas  Scribner,  the  respondent,  being  indebted  to  Ezra 
Hickock,  the  appellant,  in  the  sum  of  143/.  \Ss.  9d,  on  the 
23d  of  March,  1787,  assigned  to  him,  as  a  security  for  the 
payment  of  that  debt,  certain  lands  in  the  patent  of  Kay- 
aderosseras,  together  with  a  lease  in  fecj  which  he  held  for 
the  same.  Hickock  thereupon  executed  to  Scribner  a  bond, 
in  the  penalty  of  400/.,  conditioned,  that,  in  case  the  debt, 
with  interest,  was  paid,  on  or  before  the  first  day  of  June, 
1788,  he  would  reassign  the  lease  to  Scribner,  and  pass  his 
receipt  for  the  debt.  On  the  19th  of  January,  1789,  the  debt 
and  interest  being  unpaid,  the  parties  in  this  cause,  and  John 
Mahony,  who  was  then  in  possession  of  the  premises,  en- 
tered into  articles  of  agreement,  by  which  (he  parties  to  this 
suit,  Hickock  and  Scribner,  jointly  covenanted,  that  Mahony 
should  keep  and  remain  in  quiet  possession,  until  the  15th  of 
November,  then  next  ensuing,  of  a  certain  saw-mill,  (part  of 
the  premises,)  and  which  is  described  in  the  covenant  as  late- 
ly the  property  of  Scribner,  and  then  the  property  of  Hick- 
ock; and  Mahony,  on  his  part,  covenanted,  among  other 
things,  to  allow  Scribner  the  liberty  of  sawing  logs  until  the 
time  above  mentioned,  when  he  was  to  deliver  the  saw-mill 
to  Hickock.    Hickock,  by  his  agent,  accorJingly  received 
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possession  of  the  mill,  and,  on  the  9th  day  of  July,  1792,  in 
Consideration  of  the  sum  of  200/.,  released  his  right  in  the 
premises  to  Darling  Hickock  and  Daniel  Boardman.  Great 
improvements  had  been  made  upon  the  premises,  since  the 
date  of  the  articles  of  agreement,  the  extent  or  effect  of  which 
it  is  not  necessary  here  to  state.  The  respondent 
brought  his  bill  *in  the  court  below,  to  redeem  the  p313] 
lands,  on  the  ground  that  the  original  transaction 
was  to  be  deemed  a  mortgage,  and  that  no  subsequent  trans- 
action had  taken  away  his  right  of  redemption. 

In  the  bill  to  redeem,  Darling  Hickock  and  Daniel  Board- 
man  were  not  made  parties.  The  appellant,  in  his  answer, 
disclosed  the  sale  to  them,  and  objected,  on  the  hearing  of 
the  cause,  in  the  court  below,  that  they  were  not  made  par- 
ties, which  objection  was  overruled ;  and  the  court  below, 
in  its  decree,  ordered  that  the  appellant  deliver  up  to  the  re- 
spondent the  mortgage  deed,  to  be  cancelled,  and  also  the 
possession  of  the  premises ;  but  no  notice  was  taken,  in  any 
order  or  decree  in  the  court  below,  of  the  assignees  of  the 
appellant. 

The  cause  was  argued  by 
Hoffman^  for  the  appellant,  and  by 
Emott  and  P.  W,  Yates,  for  the  respondent. 
Raocliff,  J.    The  facts  necessary  to  be  noticed,  in  order 
to  decide  the  preliminary  question,  which  has  been  discuss- 
ed, are  briefly  as  follows : 

The  respondent,  on  the  23d  of  March,  1787,  being  indebt- 
ed to  the  appellant,  in  the  sum  of  143/.  18^.  9d.  assigned  to 
him  as  a  security  for  the  payment  of  this  debt,  a  certain 
lease,  under  which  the  respondent  then  held  the  premises  in 
question  ;  and  the  appellant,  at  the  same  time,  executed  to 
the  respondent  a  bond  conditioned,  that  if  the  debt,  with  the 
interest  should  be  paid  by  the  first  of  June,  1788,  the  appellant 
should  reassign  the  lease  to  the  respondent ;  that  the  money 
not  being  paid  to  the  appellant,  in  the  year  1788,  as  stated  by 
the  respondent,  or  in  January,  1789,  as  alleged  by  him,  took 
possession  of  the  premises  under  the  assignment.    The 
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Tespondent  contends  that  the  assignmeDt  and  bond  must 
be  considered  as  one  transaction,  and  as  creating  af 
[*314]  mortgage  *of  the  estate  only.  The  appellant  insists 
that  it  was  not  a  mortgage,  and  that  if  it  was,  he 
took  possession  in  pursuance  of  a  new  agreement,  by  which 
the  respondent  relinquished  all  title  to  the  equity  of  redemp- 
tion, and  that  he,  the  appellant,  accepted  the  premises  in 
satisfaction  of  his  debt.  This  agreement  is  also  denied,  and 
presents  a  question  on  the  evidence  merely,  which  1  think  it 
is  unnecessary  now  to  determine.  It  further  appears,  that 
subsequent  to  the  assignment,  to  wit,  on  the  16th  of  July, 
1792,  he  again  assigned  the  lease  to  his  son,  Darling  Hick- 
ock, and  his  son-in-law,  Daniel  Boardman,  who  then  were 
and  since  have  been,  in  possession  of  the  premises,  claiming 
them  under  that  assignment.  1  state  this  fact  to  appear,  in- 
dependent of  its  being  alleged  in  the  answer  of  the  appellant, 
because  it  is  admitted  that  an  oris;inal  assignment  of  similar 
import,  was  agreed  by  the  counsel  in  writing,  to  be  read  in 
evidence  in  the  court  below,  and  that  the  copy  novmproduced 
was  afterwards  there  read,  and  used  before  the  master  and 
auditors,  as  a  substitute  for  the  original,  which  was  said  to 
be  lost  or  mislaid,  and  the  copy  comes  up  regularly  among 
the  other  proofs  in  the  cause.  It  is,  therefore,  properly  in 
evidence.  To  this  it  is  answered,  that  the  assignment  to 
Hickock  and  Boardman  was  not  bona  fide  ;  but  accompa-^ 
nied  with  full  notice  of  the  situation  of  the  appellant's  title 
and  therefore  collusive  and  void.  It  was  rightly  admitted, 
that  if  made  bona  fide^  and  the  assignees  received  it  without 
such  notice,  they  would  stand  in  the  light  of  innocent  pur- 
chasers, and  ought  not  to  be  affected  by  any  secret  condition 
attending  the  previous  assignment  to  the  appellant. 

On  this  state  of  the  case,  without  entering  more  minutely 
into  the  testimony,  I  am  of  opinion  that  the  decree  was  erro- 
neous and  ought  to  be  reversed : 

1.  Because  Hickock  and  Boardman,  and  the  several  other 

persons  holding  an  interest  derived  from  the  assign- 

(*316j    ment  to  them,  ought  to  have  been  made  parties  to  *a 
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suit,  in  which  the  complainant  claims  the  redemption 
and  seeks  a  reconveyance  of  property  vested  in  them.  If 
they  were  apprized  of  the  appellant's  title,  as  a  mortgagee 
merely,  and  a  fraud  existed,  they  were  parties  to  the  fraud. 
It  is  obvious  that  the  decision  of  this  question  must  immedi- 
ately affect  their  rights.  If  settled  in  favor  of  the  respondent 
it  goes  to  establish  a  fact  which  at  once  determines  their 
title  to  the  estate.  It  was,  therefore,  necessary  to  make  them 
parties.  I  am  not  inclined  to  look  for  authorities  in  support 
of  an  opinion  on  this  point  I  consider  it  a  maxim  of  natu* 
ral  justice,  and  of  universal  law,  un  axiom,  not  now  to  be 
proved,  that  no  man  ought  to  be  affected  in  his  rights  by  the 
judgment  or  decree  of  any  court,  without  an  opportunity  of 
being  previously  heard  in  his  defence.  Hickock  and  Board- 
man,  the  assignees  of  the  appellant,  and  the  numerous  other 
persons  claiming  under  them,  have  not  had  this  opportunity. 
Hickock  and  Boardman,  at  least,  are  implicated  in  the  charge 
of  fraud.  It  is  immaterial  what  may  be  our  opinion  as  to 
'this  charge,  on  the  evidence  now  before  us.  It  is  sufficient 
that  it  is  made  and  litigated  between  the  parties.  Hickock 
and  Boardman  have  an  equal  right  to  answer  it,  to  meet  it 
with  proofs,  and  to  defend  the  title  for  themselves.  The 
case  is  still  stonger,  as  it  respects  the  other  persons  claiming 
under  them.  I  believe  they  are  not  immediately  charged 
with  a  knowledge  of  the  fraud,  nor  can  it  be  presumed,  that 
at  the  time  of  their  becoming  interested,  they  were  all  ap- 
prized of  the  situation  of  the  appellant's  title.  They,  there- 
fore, may  be  innocent  purchasers,  and  in  that  case  ought  not 
to  be  disturbed  by  the  decree.  If  the  respondent  had  not 
sought  to  redeem  the  mortgage,  and  to  obtain  a  reconvey- 
ance and  possession  of  the  premises,  a  decree  might  probably 
have  been  made  against  the  appellant  for  the  value  of  the 
premises,  deducting  the  amount  of  the  mortgage,  and 
improvements,  &c.  on  the  principle,  *tbat  the  title  [*316J 
had  been  conveyed  to  innocent  purchasers,  without 
notice,  who  could  be  affected.  So  also  on  an  assignment 
of  the  premises,  without  the  consent  of  the  mortgagor,  he 
Vol.  III.  51 
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might  have  been  held  liable  for  the  subsequent  profits^ 
but  these  do  not  appear  to  have  been  the  objects  of  the  re- 
spondent, or  of  the  decree.  He  charges  the  subsequent  pur** 
chasers,  or  some  of  them  with  being  parties  to  the  fraud,  and 
seeks  a  reconveyance  of  the  title  and  a  delivery  of  the  pos* 
session  already  vested  in  them.  It  was,  therefore,  indispen- 
sable to  make  them  parties. 

2.  The  decree  I  think  is  also  erroneous,  in  another  par- 
ticular.  It  requires  the  appellant,  on  being  paid  his  original 
debt  and  interest,  to  reassign  the  lease  to  the  respondent, 
and  to  redeliver  the  possession  of  the  premises  to  him.  The 
lease  was,  in  fact,  previously  assigned,  and  the  possession 
delivered  to  Hickoek  and  Boardman.  I  say,  in  fact,  assign- 
ed, because,  whether  fraudulently  or  not,  is  immaterial  to 
this  question. 

Admitting  the  fraud,  still  it  was  not  in  the  power  of  the 
appellant  to  compel  a  reconveyance  from  Hickoek  and  Board- 
man,  either  to  himself  or  to  any  other.  He  could  not  say  to 
them,  1  have  committed  a  fraud  in  making  the  assignment' 
to  you,  I  therefore  demand  a  reconveyence ;  for  it  is  a  maxim 
that  no  one  can  found  a  right  on  his  own  fraudulent  acts, 
even  against  a  particeps  crimviis.  The  decree  was,  there- 
fore, morally  impossible  to  be  performed,  and  must  necessa- 
rily be  erroneous.  If  it  be  true  that  the  assignees  of  the 
appellant  and  those  claiming  under  him,  were  conusant  of 
the  fraud,  the  respondent,if  he  songht  a  reconveyance,  ought 
to  have  made  them  parties ;  and  the  title  being  vested  in 
them,  if  they  had  notice  of  the  respondent's  equity,  they 
might  have  been  decreed  to  reconvey.    (I  Cas.  in  Ch.  87.) 

The  general  rule  on  the  subject  of  parties,  and  the  manner 
in  which  the  want  of  them  may  be  supplied,  has  been 
f*317]  stated  by  the  counsel  on  the  argument.  That  rule  'is 
that  the  bill  must  call  all  necessary  parties,  who  may 
be  affected  by  the  demand,  before  the  court.  If  upon  th« 
face  of  the  bill,  it  is  apparent,  that  any  whose  rights  may  be 
affected  are  not  made  parties,  the  defendant  may  demur,  or 
if  the  want  of  parties  do  not  appear,  he  may  plead  it.    (1 


r 
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Tern.  110.  2  Atk.  61.)  If  it  be  disclosed  by  the  answer,  the 
complainant  mny  immediately  amend,  by  adding  the  proper 
parties;  and  a  bill  in  chancery  usually  contains  a  corres- 
ponding clause,  praying  that  the  names  of  all  confederates, 
when  discovered,  may  be  inserted.  That  court  is,  at  all 
times,  vigilant  in  requiring  proper  parties  against  whom  its 
decrees  are  to  operate.  It  will  arrest  the  proceedings  in  any 
stoge  of  the  cause,  in  order  to  obtain  them,  and  will  not 
finally  decree,  if  the  want  of  parties  appear  on  the  hearing 
of  the  cause.  If  it  does,  the  decree  may  be  reversed,  and  if 
not  reversed,  yet  none  but  such  as  were  parties  to  the  suit, 
and  their  representatives,  can  be  bound  by  it.  On  these 
general  principles,  1  think  the  present  decree  is  certainly  er- 
roneous. I  have  not  particularly  noticed  the  authorities  on 
this  subject,  because  they  are  to  be  found  in  almost  every 
book  of  practice. 

The  case  of  Yates  v.  Hambly^  (2  Atk.  238,)  mentioned 
by  the  respondent's  counsel,  does  not  warrant  the  position 
for  which  they  contend  ;  neither  does  the  case  of  Venahle 
V.  Poyle,  (1  Oh.  Cas.  2,  3  ;  16  Vin.  442,  443,)  which  was 
principally  relied  upon.  In  the  last  case,  it  appears  by  the 
original  report,  that  the  bill  was  filed  against  the  assignee 
as  well  as  the  mortgagee,  that  the  latter  pleaded  several 
outlawries  against  the  complainant,  in  bar  of  her  suit,  for 
which  reason  she  could  not  proceed  against  him.  The  as* 
signee,  however,  answered  on  the  merits,  and  in  (his  situa- 
tion of  the  cause  it  was  decreed,  among  other  things,  that  he 
should  convey  and  procure  all  claiming  under  him  to  con* 
vey  and  procure  all  claiming  under  him  to  convey  to  the 
complainant,  free  from  encumbrances.  Afterwards,  Foyle, 
the  assignee,  finding  it  impossible  to  execute  this 
decree,  on  the  very  *objoction  now  made,  filed  a  [^18] 
cross  bill  to  be  relieved  against  it,  offering  to  perform, 
as  far  as  he  was  able,  and  alleging  a  fraud  between  the  mort- 
gagor and  mortgagee.  At  the  same  time,  another  bill  was 
exhibited  by  the  mortgagee  against  the  mortgagor,  claiming 
the  premises  by  a  title  paramount,  and  this  claim  being  sup- 
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ported,  the  cause  went  off  on  that  ground.  The  case  is, 
therefore,  not  applicable,  and  I  think,  in  its  final  disposition, 
rather  tends  to  a  contrary  result. 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  several 
decretal  orders  in  this  cause  be  reversed,  and  that  the  re- 
spondent have  leave  to  dismiss  his  own  bill,  in  the  court  be- 
low, or  amend  it  by  adding  new  parties,  as  he  shall  be  ad- 
vised. I  am  sensible  that  it  is  in  onr  discretion  finally  to 
dismiss  the  bill ;  but  considering  that  the  appellant  did  not 
appeal  from  the  first  decretal  order  on  which  this  question 
arose,  and  has  sufiered  the  respondent  to  go  on  to  the  ex- 
amination of  witnesses,  and  a  final  hearing  in  the  court  be- 
low, I  think  be  has  also  been  guilty  of  a  laches,  and  that 
the  respondent  ought  to  be  permitted  to  dismiss  his  bill,  or 
add  new  parties,  as  he  shall  elect. 

Kent,  J.  A  preliminary  question  has  been  raised  and 
argued  in  this  cause,  to  wit,  whether  all  proper  parties  were 
made  defendants  in  the  court  below. 

Until  this  question  is  decided,  it  has  been  thought  unneces- 
sary, and  indeed  premature,  to  investigate  the  merits  of  the 
controversy. 

It  is  proved  that  an  assignment  of  the  interest  of  the  ap- 
pellant was  made  at  the  time,  and  in  the  manner  stated  in 
the  answer.  This  appears  also,  from  a  copy  of  the  original 
assigoment,  among  the  exhibits  in  the  cause. 

It  is  a  principle  well  settled,  that  all  persons,  materially 
interested  in  the  subject,  ought  to  be  parties  to  the  suit,  so 
that  a  complete  decree  may  be  made.  The  object  of 
this  rule  is  to  make  the  performance  of  the  order 
(*319J  *of  the  court  perfectly  safe  to  those  who  are  compel- 
led to  obey  it,  and  to  prevent  future  litigation.  And 
it  is  a  general  rule,  that  every  person  is  to  be  adjudged  a 
party  in  interest,  against  whom,  if  the  cause  be  brought  to  a 
hearing,  the  plaintifif  can  have  a  decree.  (3  P.  Wms.  311, 
note.) 

To  apply  this  rule  to  the  present  case.  If  the  fact  be 
(which  we  must  take  for  granted)  that  the  appellant  did,  in 
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July,  1792,  assign  or  convey  all  his  right  in  the  premises 
to  Darling  Hickock  and  Daniel  Boardoian,  for  a  valuable 
consideration,  the  rule  I  have  stated  has  not  been  observed. 
The  object  of  the  suit  below  was  to  be  reinvested  with  the 
title  to  the  premises,  and  this  could  not  possibly  be  obtained, 
without  recalling  the  title  transferred  to  the  assignees  of  the 
appellant;  but  that  title  cannot  be  recalled  without  their 
consent,  or  until  they  have  had  an  opportunity  to  be  heard. 
When,  therefore,  the  decree  ordered  the  appellant  to  deliver 
the  possession  of  the  premises  to  the  respondent,  it  ordered 
him  to  do  what,  in  judgment  of  law,  was  impossible,  since 
he  had  no  longer  any  control  over  the  title  or  possession. 
One  of  the  cases  cited  is  decisive  to  show  what  ought  to 
have  been  the  course  of  proceeding  in  this  case.  (Bunb.  63 ; 
3  Atk.  238.)  A  bill  was  brought  to  redeem,  and  the  defen- 
dant, in  his  answer,  set  forth,  that  the  right  was  not  in  him, 
but  he  was  only  trustee  for  A.,  and  he  made  this  objection 
at  the  hearing,  that  A.  ought  to  have  been  made  n  party,  and 
as  the  plaintiff  had  omitted  to  amend  his  bill  and  make  A.  a 
party  after  the  disclosure  by  the  plea,  the  bill  was  dismissed. 
So  in  the  present  case,  as  the  appellant  disclosed  in  his  an* 
swer,  that  the  title  to  the  premises  was  not  in  him,  but  in 
two  other  persons,  and  made  that  objection  at  the  hearing, 
the  complainant  ought  to  have  amended  his  bill,  or  it  should 
have  been  dismissed.  The  only  question  that  seems  to  have 
been  made  in  the  books,  where  a  mortgagee  has  assigned 
over  the  mortgage,  and  a  bill  is  brought  to  redeem, 
is  not,  'whether  the  assignee  ought  not  to  be  a  party,  [*320] 
but  whether  the  mortgagee  must  be  joined  with  him. 
(3  Atk.  39  ;  3  Eq.  Abr.  694,  s.  3.)  The  cases  are  'pro  and 
con  on  that  point.  That  the  assignee  must  be  a  party  is,  in- 
deed, a  rule  founded  on  such  obvious  principles  of  equitable 
policy,  and  so  consonant  to  the  general  current  of  authority, 
that  1  perceive  no  ground  to  deny  or  doubt  it. 

The  only  case  that  was  cited  by  the  respondent's  counsel, 
as  containing  a  contrary  doctrine,  was  the  ancient  case  of 
Venables  v.  Foyle,  (1  Ch.  Oas.  2.)    On  examination,  that 
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case  will  be  found  directly  against  the  position  for  which  it 
was  cited.  The  mortgagor  filed  his  bill  to  redeem  against 
the  mortgagee,  and  his  assignee  also,  and  both  appeared  to 
the  suit.  The  decree  was,  afterwards,  that  the  original 
mortgagee  should  account  for  the  profits,  both  before  and 
after  the  assignment,  and  should  procure  a  conveyance  to 
the  plaintiff.  This  he  was  unable  to  do,  and  was  obliged  to 
exhibit  a  cross  bill  against  the  plaintiff,  in  which  he  stated 
bis  inability  to  comply  with  the  former  decree.  This  pro* 
duced  another  bill  by  the  assignee,  and  the  result  of  this 
multifarious  litigation  was,  that  the  original  decree  was  va* 
cated.  As  far  as  the  decree  in  the  case  cited,  ordered  the 
mortgagee  to  reconvey  and  procure  a  reconveyance,  it  prov* 
ed  to  be  idle  and  nugatory ;  but  it  goes  to  establish  the  gene- 
ral rule,  that  the  assignee  of  a  mortgagee  is  a  necessary  party 
to  the  suit. 

It  was  suggested  and  urged  at  the  argument,  that  the  as*, 
signment  by  the  appellant  was  collusive  and  fraudulent,  and 
consequently,  that  it  was  not  to  be  regarded.  Whether  this 
be  so  or  not,  it  cannot  be  a  just  ground  for  decision,  to  the 
prejudice  of  the  assignees,  until  they  are  brought  into  courl 
to  receive  and  repel  the  suggestion. 

It  has,  however,  been  observed,  that  the  decree  cannot 
affect  them,  as  it  is  only  compulsory  upon  the  appellant. 
But  this  shows  strongly  the  error  of  the  decree.  It 
[*321]  'cannot  be  obeyed  by  the  appellant.  The  rights  of 
all  the  parties  interested  are  not  settled,  and  it  leads 
necessarily  to  fresh  litigation.  If  the  assignment  was  collu* 
sive,  the  assignees  ought  to  hare  been  brought  iu  and  order- 
ed to  convey. 

It  has  been  observed,  that  admitting  the  force  of  this  ob- 
jection, the  appellant  comes  now  too  late  to  object  to  the 
want  of  parties,  and  that  he  ought  to  have  appealed  from  the 
first  decree  in  the  cause.  There  is  some  weight  in  this  re- 
mark, and  it  may  be  good  ground  to  withhold  any  costs 
from  the  appellant,  but  it  cannot  operate  further.  The  de- 
cree is  radically  bad,  for  the  reasons  I  have  suggested,  and 
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it  is  the  duty  of  this  court  to  take  notice  of  the  error.  We 
perceive,  as  the  decree  stands,  that  it  cannot  be  obeyed  ;  that 
the  respondent  will  fail  of  obtaining  the  land;  that  it  imposes 
an  insurmountable  difficulty  on  the  appellant ;  that  if  the 
assignment  be  really  fraudulent,  the  assignees  who  ought  to 
convey,  are  not  brought  in  and  made  to  convey.  I  am  of 
opinion,  therefore,  that,  according  to  the  practice  of  the  En- 
glish house  of  lords  in  like  cases,  (3  Bro.  Pari.  Gas.  122,)  the 
several  decrees  must  be  reversed  for  want  of  proper  parties 
and  that  this  be  done  without  prejudice  to  the  merits  of  the 
controversy,  and  without  costs  to  either  party;  and  that  the 
respondent  be  at  liberty  in  the  court  below  to  dismiss  his 
own  bill,  without  costs,  or  to  amend  the  same  by  making 
Darling  Hickock  and  Daniel  Boardman  parties  thereto,  as  he 
shall  be  advised ;  and  that  if  he  elect  to  amend  his  bill,  the 
proofs  taken  in  the  cause  shall  be  admitted  as  evidence  be- 
tween the  present  parties,  subject  to  ail  just  exceptions. 

February  I7th. — All  the  court  (except  two)  being  of 
the  same  opinion,  it  was  thereupon  ordered,  adjudged  and 
DECREED,  that  the  decretal  orders  made  in  this  cause  be 
reversed;  and  that  the  respondent  have  leave  to  dismiss 
his  bill  in  the  court  below,  or  to  amend  the  same, 
*by  adding  other  parties  thereto;  and  in  case  he  [*322] 
shall  elect  to  amend  the  same,  that  then  the  present 
parties  have  leave  to  use  all  depositions  and  other  testimony 
already  taken  in  the  cause,  as  between  them,  subject  to  all 
just  exceptions ;  that  each  party  shall  pay  his  own  costs  in 
this  court ;  and  that  the  costs  in  the  court  of  chancery  abide 
the  further  order  of  that  court,  on  a  final  decree. 

Judgment  of  reversaL(a) 

(a)  That  all  persouB  interested,  either  legally  or  beneficially,  in  the  object 
of  the  suit,  ought  to  be  made  parties,  see  Calvert  on  Parties,  1-11,  where  the 
genera!  role  as  to  who  shall  be  made  parties  to  a  suit  in  equity  is  considered. 
(Story's  Eq.  PI.  ed.  1844,  (  72 ;  1  Daniel's  Ch.  Pr.  Perkins*  ed.  340,  292,  and 
notes ;  Milf.  Fq  PI.  by  Jeremy,  164 ;  Cooper,  Eq.  PI.  33,  34 ;  id.  125 ;  Palk 
t.  Clinton,  12  Ves.  53, 54 ;  Hiekoek  ▼.  Senhntr,  supra,  311, 315, 317-319 ;  Jof 
V.  Wirtx,  I  Wash.  C.  R.  517 ;  Caldwell  ▼.  Taggart,  4  Peters'  R.  190 ;  Wen- 
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Aylmer  Johnson,  Appellant,  against  Ephraim  Hart, 

Respondent. 

A.  being  indebted  to  B.  by  a  proniiMory  note,  in  the  sam  of  $1,491,  as  collat- 
eral security,  for  the  payment,  endorsed  to  B.  another  note  made  by  C.  to 
A.  or  order,  for  01,551,  and  at  the  same  time  deliTered  to  B.  a  morigoge 
ezecQted  by  C.  to  A.,  to  secure  the  payment  of  the  note  so  eadoned ;  bat 
made  no  assifiiment  of  the  mortgage  in  wriiiag.  B.  filed  a  bill  against  C. 
for  the  sale  of  the  cortgaged  premises,  to  pay  his  note.  It  way  held,  that 
by  the  endorsement  of  the  note,  and  delivery  of  the  mortgage,  B.  had  an 
equitable  (if  not  legal)  interest  in  the  mortgage ;  bat  that  A.,  if  he  had  not 
the  legal  estate,  was  interested  in  the  subject,  and  ought  to  have  been 
made  a  party,  as  he  was  entitled  to  recorer  back  the  mortgage  on  payment 
of  Hhe  (1,491.  And  the  decree  of  the  court  of  chancery  ordering  a  sale* 
&c.,  was  reversed,  with  liberty  to  B.  to  have  his  bill  dismissed,  or  to  add 
proper  parties,  on  payment  of  the  costs  in  the  court  below.  ' 

On  the  8th  September,  1799,  the  respondent  filed  his  bill 
in  the  court  of  chancery,  against  the  appellant  and  Jonas 
Piatt.  The  bill  stated  that  on  the  2d  September,  1796,  the  ap- 
pellant gave  William  Green  a  promissory  note,  for  $1661  64, 
payable  to  him  or  order  at  the  Bank  of  New  York,  on  the 

d€ll  ▼.  Van  Renttelaer,  1  Johns.  Ch.  R.  349  ;  Calvert  on  Parties,  ch.  1,  ^  1, 
pp.  1,3;  Hoxie  t.  Carr,  1  Sumner's  R.  172 ;  Whiting  v.  Bank  of  United 
States,  13  Peters'  R.  6-14 ;  Hopkirk  t.  Page,  2  Brock.  R.  20 ;  WiUon  t. 
Wilton,  1  Jac.  &  W.  457.    With  reference  to  the  effect  of  a  non-joinder  of 
proper  parties,  Judge  Story  obserTos :  '<  If  the  proper  parties  are  not  made, 
the  defendant  may  either  demur  to  the  bill,  or  take  the  objection  by  way  of 
plea  or  answer ;  or,  fsabject  to  the  considerations  above  saggested,)  when 
the  cause  comes  on  to  a  hearing,  he  may  object,  that  the  proper  parlies  are 
wanting  ;  or  the  court  itself  may  state  the  objection,  and  refuse  to  proceed  te 
make  a  decree ;  or,  if  a  decree  is  made,  it  may,  for  this  very  defect,  be  rs- 
versed  on  a  rehearing,  or  on  an  appeal ;  or  if  it  be  not  reversed,  yet  it  will 
bind  none  but  the  parlies  to  the  suit,  and  those  claiming  under  ihem.  (Cooper, 
£q.  PI.  33  ;  Gilb.  Fori  Rom.  54,  55,  157,  158 ;  Wyatt,  Pr.  Reg.  299  ;  Cock- 
hum  V.  Thompson,  16  Yes.  325,  326 ;  Mitf.  Eq.  PI.  by  Jeremy,  180  ;  Darwnt 
T.  Walton,  2  Atk.  510 ;  Calvert  on  Parties,  ch.  2,  ^4,  pp.  113-116 ;  1  Danieira 
Ch.  Prae.  ch.  5,  §  3,  pp.  384*388 ;  2  id.  ch.  12,  i  2,  pp.  37,  38.)    So,  that  all 
the  evils  of  fruitless  or  inadequate  litigation  may  sometimes  be  visited  upon 
the  successful  party  in  the  original  suit,  by  leaving  his  title  still  open  to  future 
question  and  controversy.*'    (See  also  1  Barbour's  Ch.  Pr.  320,  «t  s:q.) 
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first  day  of  May,  1798.  That  to  secure  the  payment  of  the 
note,  Jonas  Piatt  executed  to  Green  a  mortgage  on  two  lots 
of  land,  which  he  held  in  trust  for  the  appellant,  which 
mortgage  was  duly  proved  and  registered.  Green,  heing  in- 
debted to  the  respondent  in  the  sum  of  81,491  11,  by  a  pro- 
missory note,  payable  to  him  or  order  the  3d  March,  1798, 
as  collateral  security  for  the  payment  of  that  note,  in  October, 
1796,  endorsed  the  appellant's  note  to  the  respondent,  and 
delivered  it  to  him,  with  the  mortgage,  for  a  full  and  valuable 
consideration,  and  the  appellant  had  notice  of  such 
endorsement,  shortly  *thereafter,  and  before  the  note  [•323] 
became  due.  That  the  note  of  the  appellant  was 
not  paid  when  due,  though  regularly  demanded  and  protested, 
and  it  remained  still  unpaid,  and  the  respondent,  therefore, 
prayed  that  the  appellant  might  be  decreed  to  pay  the  note, 
or  that  the  mortgaged  premises  might  be  sold  for  that  pur- 
pose. 

The  appellant  demurred  to  the  bill,  because  it  did  not  ap- 
pear that  Green  had  assigned  the  mortgage  to  the  respond- 
ent, or  devested  himself  of  the  estate  or  interest  in  the  pre- 
mises, and  that  Green  was  still  interested  therein,  and  ought 
to  have  been  a  party  to  the  suit.  The  demurrer  was  over- 
ruled, the  17th  May,  1800,  and  the  appellant  thereupon  put 
in  his  answer  to  the  respondent's  bill,  and  admitted  the  note 
and  mortgage,  and  that  the  money  due  thereon  was  unpaid, 
but  denied  that  Green  ever  assigned  or  transferred  the  mort- 
gage. The  answer  further  stated  that  the  appellant  was  in- 
formed by  Green,  in  March,  1800,  that  he,  Green,  applied  to 
the  respondent  for  the  loan  of  1,061  dollars,  on  usurious  in- 
terest, and  that  the  note  and  mortgage  were  put  into  the 
hands  of  the  respandent,  as  a  collateral  security  for  the  pay* 
ment  of  such  loan,  and  he  contended  that  the  interest  in  the 
mortgage  was  still  in  Green,  who  ought  to  have  been  a 
party.  On  the  29th  November,  1799,  Jonas  Piatt  put  in  his 
answer  to  the  respondent's  bill,  and  stated  that  he  took  a 
deed  of  the  premises  from  Green,  in  trust  for  the  appellant, 
because  he  was  at  the  time  an  alien^  and  conveyed  the  same  back 
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by  way  of  mortgage,  to  secure  the  consideration  money,  be- 
ing the  note  above  mentioned ;  and  that  he  had  otherwise 
no  interest  in  the  matters  litigated  between  them. 

On  the  hearing  of  the  cause,  in  the  conrt  below,  the  re^ 
ceipt  of  the  respondent,  dated  the  2d  September,  1796,  was 
proved,  in  which  he  acknowledged  to  have  received  of  Green, 
as  collateral  security  for  the  note  of  1,491  dollars  and 
[*324]  11  cents,  payable  the  3d  May,  1798,  the  note  of  'ihe 
appellant  which  was  secured  by  the  mortgage  afore- 
said to  Green,  but  not  assigned  to  him. 

The  chancellor  directed  the  principal  and  interest  due  on 
the  mortgage  to  be  ascertained,  and  the  premises  to  be  sold 
to  pay  the  same,  and  the  residue  of  the  money  (if  any)  to  be 
brought  into  court. 

From  this  decretal  order,  there  was  an  appeal  to  thiscourt  by 
the  defendant  below,  and  he  contended  that  the  decree  ought 
to  be  reversed ; 

1.  Because  it  does  appear  from  the  pleadings,  that  William 
Green  has,  at  least,  a  legal  estate  in  the  mortgaged  premises, 
and  ought,  therefore,  to  have  been  made  a  party  to  the  bill 
of  complaint. 

2.  Because  ii  does  not  sufficiently  appear  that  the  respon- 
dent hath  any  interest  in,  or  lien  on,  the  premises. 

3.  Because  if  any  assignment  or  transfer  of  the  mortgage 
or  mortgaged  premises,  was  ever  made  by  William  Green 
to  the  respondent,  yet  no  memorandum  thereof  in  writing, 
signed  by  Green,  appears  to  have  been  made,  and  the  same 
is  therefore  void  by  statute. 

4.  Because,  if  any  such  assignment  was  ever  made,  the 
consideration  thereof  was  usurious  and  unlawful,  and  the 
same  is  therefore  void. 

The  respondent,  on  the  contrary,  insisted  that  the  order 
ought  to  be  affirmed ; 

1.  Because  the  mortgage  executed  by  Jonas  Piatt  to  Wil- 
liam Green,  and  the  note  accompanying  the  same,  were  de- 
posited by  Green  with  the  respondent,  as  a  security  for  the 
payment  of  the  debt  due  from  Green  to  the  respondent,  and 
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such  deposit  is  regarded  by  a  court  of  chancery  as  an  equi- 
table mortgage. 

2.  Because,  it  being  admitted  that  the  appellant  had  paid 
no  part  of  the  money  secured  by  the  mortgage,  it  is  apparent 
that  he  can  have  no  account  to  settle  with  William  Green 
respecting  the  debt,  and,  therefore,  the  appellant  can  have  no ' 
interest  in  making  Green  a  party  to  the  suit. 

*3.  Because  the  appeal  from  the  order  overrul-  [*325J 
iug  the  demurrer  has  not  been  made  in  due  time. 

4.  Because  it  is  now  too  late  for  the  appellant  to  avail 
himself  of  the  want  of  parties  in  this  cause. 

5.  Because  William  Green  having  by  the  deposit  of  the 
mortgage,  parted  with  all  his  equitable  interest  therein,  it 
was  not  necessary  to  make  him  a  party  to  the  bill  filed  by 
Ibe  respondent. 

Emote,  for  the  appellant. 

Hoffman^  contra. 

Radcliff,  J.  1.  Admitting  that  trusts  in  equity  are 
governed  by  the  same  rules  as  legal  estates,  I  think  the 
objection  founded  on  the  alienism  of  the  appellant  is  not  well 
taken.  It  appears  to  have  been  settled,  from  the  time  of 
Lord  Coke,  that  an  alien  may  purchase  and  hold  lands,  and 
even  maintain  an  action  for  them,  if  the  crown,  in  England, 
or  the  people,  here,  do  not  interpose.  A  purchase  by  him  is 
not  an  offence,  whereby  a  forfeiture  is  necessarily  incurred  ; 
but  the  government,  on  principles  of  policy,  may  interfere 
and  deprive  him  of  his  title«  The  estate,  however,  is  vested 
in  the  alien,  to  all  purposes,  until  an  actual  exercise  of  the 
right  by  the  people,  by  office  found,  or  until  the  death  of  the 
alien  ;  in  which  case,  as  he  can  have  no  heirs,  and  his  title 
cannot  descend,  it  immediately  reverts  to  the  people,  and  no 
office  is  necessary.(a)  If  an  alien  has  a  right  to  purchase 
and  hold,  the  objection  fails,  and  he  must  have  an  equal 
right  to  convey  or  mortgage  his  estate,  and  the  purchaser  or 
mortgagee  will  be  equally  entitled  to  bold  the  premises. 

(a)  See  Supra,  131,  a.  («.,)  190,  a.  (a.,)  to  Jaekwn  ▼.  i^vini. 
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2.  But  the  second  objectioa  appears  to  me  well  founded 
and  supported  by  considerations  which  are  important  and 
decisive  in  favor  of  the  appellant.  It  is  true,  this  objection 
come  with  an  ill  grace  from  him,  because,  by  paying  his 

debts  and  redeeming  the  mortgage,  he  could,  at 
[*326J    *once  put  an  end  to  all  controversy  on  the  subject. 

Yet  this  circumstance,  however  it  might  incline  the 
scale  in  a  doubtful  case,  cannot  authorize  a  departure  from 
established  rules.  These  rules  in  relation  to  parties  are  well 
settled  ;  and  they  are  not  arbitrary,  but  founded  on  principles 
that  are  essential  to  the  protection  of  individual  rights  and 
the  distribution  of  justice.  They  are  so  many  landmarks 
from  which  it  would  be  dangerous  to  depart,  except  we  have 
other  guides  equally  safe  and  obvious.  To  consider  the 
merits  of  this  objection,  as  applied  to  the  present  case,  it  is 
necessary  distinctly  to  observe  the  several  interests  of  ihe 
parties  concerned.  The  mortgage  being  executed  to  Green 
vested  in  him  the  legcd  estate.  This  mortgage  was  never 
assigned,  nor  did  Green  ever  execute  any  instrument  or  con- 
veyance, by  which  the  title  at  law  could  be  transferred  to 
another.  The  endorsement  of  the  note  could  not  have  that 
effect.  That  endorsement,  by  virtue  of  the  statute  concern- 
ing promissory  notes,  transferred  the  legal  as  well  as  the 
equitable  title  to  the  note,  but  it  transferred  the  note  only. 
From  its  nature  and  its  terms,  independent  of  the  statute  of 
frauds,  it  can  have  no  other  operation.  At  the  same  time,  I 
am  satisfied,  that  in  equity,  the  disposition  of  the  debt  would 
draw  after  it  the  right  to  the  legal  estate  as  its  security.  The 
debt,  for  this  purpose,  is  considered  as  the  principal,  and  the 
security,  whether  by  mortgage  orothervvise,as  the  accessary 
The  transfer  of  the  note,  therefore,  to  the  respondent  Hart, 
carried  with  it  a  right  to  claim  the  benefit  of  the  mortgage 
security,  and  a  court  of  equity  will  enforce  this  right  against 
Gree  and  oblige  him,  if  a  party,  to  do  and  submit  to  every 
necessary  act  to  carry  it  into  effect.  But  this  is  an  equitable 
right  only.  The  transfer  of  the  note  could  not,  in  fact,  con- 
vey the  legal  estate.    A  determination  that  it  did,  would,  I 


/    ALBANY,  FEBRUARY,  1802.  326 

Johnaon  v.  Hart. 

believe,  extend  beyond  any  doctrine  hitherto  known  in  our 
law,  and  tend  to  confound  all  distinctions  between  legal  and 
equitable  estates.  I  can  easily  conceive  that  the 
'endorsement  of  the  note  transferred  to  Hart  a  right  [*327] 
in  equity  to  the  benefit  of  the  mortgage,  for  the  secu- 
rity of  his  debt,  and  that  the  fee  still  resided  in  Green,  but  I 
cannot  understand  how  the  simple  endorsement  of  the  note, 
by  any  rule  of  law,  should  have  the  power  of  transferring 
the  legal  estate.  This  appears  to  me  a  novelty  and  a  fiction, 
which  would  dispense  with  the  legal  forms  of  conveyance, 
and,  therefore,  ought  not  to  prevail. 

It  is  true,  that  a  debt,  although  secured  by  mortgage,  is 
considered  as  personal  estate,  and   may  be  disposed  of  as 
such.     It  may  be  devised  as  a  debt.      It  is  considered  as  as- 
sets in  the  hands  of  executors  and  administrators ;  and  a 
transfer  of  the  debt  will  carry  wiih  it  the  title  to  the  mort* 
gaged  security.    As  between  the  mortgagor  and  mortgagee, 
the  extinguisment  of  the  debt  has  also  been  held  to  ex- 
tinguish the  mortgage.    The  debt,  in  that  case,  is  presumed 
to  have  been  paid  at  the  day,  or  accepted  instead  of  such 
payment,  and  the  estate  of  the  mortgagee  to  be  thereby  de- 
feated at  law,  as  well  as  in  equity.     But  these  principles  do 
not  govern  the  present  case.      The  question  is  not,  whether 
the  debt  shall  be  considered  as  personal  property,  and  be  dis- 
posed of  as  such,  nor  what  shall  be  .the  operation  of  an  ex- 
tinguishment of  the  debt,  as  between  the  mortgagor  and 
mortgagee.     The  mortgage,  in  this  case,  remains  unsatisfied, 
and  exists  iu  full  force,  and  the  question  arises  upon  its  legal 
assignment  to  another.      For  the  reasons  which  have  been 
given,  I  am  of  opinion,  that  no  such  assignment  has  been 
made  to  carry  the  estate  at  law  ;  that  the  fee  is,  therefore, 
still  vested  in  Green,  and  the  respondent,  Hart,  has  no  more 
than  an  equitable  right  to  the  benefit  of  the  mortgage. 

It  is  clear  that  the  other  parties,  Johnson  and  Piatt,  have 
no  greater  interest.  Their  right  is  the  equity  of  redemption 
merely.  All  the  parties  before  the  court  are,  therefore, 
possessed  of  equitable  interests  only,  and  the  legal  estate 
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[•328]    is  vested  in  Green,  who  is  not  a  party.    Yet  •the 
chancellor  has  decreed  the  whole  estate  to  "be  sold. 
It  is  certain  that  a  decree  can  never  affect  the  interest  of  a 
party  not  before  the  court.      It  can  only  operate  on  the  in- 
terests of  those  who  are  parties  to  the  suit.    On  this  ground, 
therefore,  as  far  as  the  decree  directs  the  sale  of  the  legal  es- 
tate which  is  vested  in  Green,  it  must  clearly  be  erroneous. 
In  another  view,  I  think  this  decree  was  equally  improper. 
The  note  made  by  Johnson,  the  appellant,  to  Green,  and 
the    mortgage  accompanying   it,  admitting  them  both  to 
have  been  legally  assigned,  were  assigned  to  the  respondent. 
Hart,  as  a  coUcUeral  security  only,  for  the  debt  due  from 
Green  to  Hart,    It  was  so  expressed  in  the  receipt  given  by 
Hart,  and  the  debt  due  from  Johnson  to  Green  was  also  lar- 
ger in  amount  than  the  debt  from  Green  to  Hart.     It  is  evi- 
dent, therefore,  that  Green  did  not  part,  nor  intend  to  part, 
with  his  whole  demand  ngainst  Johnson.      The  note  and 
mortgage  were  assigned  or  delivered,  not  absolutely,  but  as  a 
security  merely.     Green,  therefore,  has  an  interest  in  that 
security.    If  it  prove  incompetent,  he  will  be  liable  to  make 
good  the  deficiency.    If  it  be  more  than  sufficient,  he  has  an 
interest  for  the  surplus  of  his  demand  against  Johnson,  be- 
yond his  own  debt.     It  is  no  answer  to  this  to  say,  that  the 
respondent,  Hart,  is  willing  to  pay  the  surplus  as  this  court 
may  direct,  for  the  benefit  of  Green.     There  is  no  one  here 
to  receive  it.    Green  is  not  before  us ;  he  is  a  stranger  to  the 
suit,  and  no  court  will  become  bankers  for  others,  in  order 
to  cure  the  errors  in  the  proceedings  of  any  party  before 

it. 

Besides,  there  is  another  and  a  more  important  consideration 

in  the  case.  If  we  affirm  this  decree,  we  establish  not  only 
the  debt  against  Johnson,  but  the  demand  of  Hart  against 
Green,  who  is  not  a  party,  and  has  had  no  opportunity  to  be 
heard  in  his  defence.    Hart,  as  has  been  already  shown,  has 

no  interest  in  the  note  and  mortgage  against  John- 
[•329]    son  and  Piatt,  except  for  the  *security  of  his  own 

debt  against  Green,  and  yet  we  do  not  know  that  his 
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debt  against  Green  ought  ever  to  be  recovered.     For  aught 
that  appears,  it  may  have  been  paid,  or  the  note  may  original- 
ly have  been  given  for  an  illegal  or  a  void  consideration.    It 
may,  as  has  been  alleged  by  Johnson,  be  usurious.      No  one 
can  answer  these  points  but  Green.    He  is  principally,  if  not 
solely,  interested,  and  is  entitled  to  make  a  defence  on  these 
or  any  other  grounds  ;  and  yet,  by  this  mode  of  proceeding, 
he  is  eflFectually  precluded  from  doing  it.      If  usury  exists, 
this  would  be  an  easy  and  secure  method  to  escape  the  in- 
quiry, and  elude  (he  statute ;  and  if  there  be  any  other  de- 
fence, it  would  be  still  more  oppressive.    It  follows,  that  the 
decree,  without  a  hearing,  directly  and  essentially  affects  the 
interest  of  a  party  who  is  not  before  the  court,  and  the  case 
in  this  resjsect,  I  think,  is  as  strong  as  that  of  Hickock  v.  * 
Scrtbner,  decided  during  the  present  session.    Pursuing  the  | 
principles  adopted  in  that  case,  and  for  the  other  reasons  ; 
which  have  been  mentioned  I  think  the  chancellor's  decree 
ought  to  be  reversed  ;  and  that  in  this  case,  as  in  the  other, 
we  ought  to  direct  that  the  complainant  below  have  leave  to 
dismiss  his  own  bill,  or  add  new  parties,  as  he  shall  be  ad- 
vised, on  payment  of  costs  in  the  court  below. 

Kent,  J.  If  Green  had  passed  Johnson's  note  absolutely 
to  Hart,  I  should  have  no  difficulty  in  approving  of  the  de- 
cree, and  that  too  without  giving  any  opinion  on  the  opera- 
tion of  a  deposit  of  title  deeds.  Here  was  a  note  given  to 
Green,  which  was  secured  by  a  mortgage.  Wherever  the 
note  goes  it  will  carry  the  charge  upon  the  land  along  with 
it.  The  estate  in  the  land  is  here  the  same  thing  as  the 
money  due  on  the  note.  It  will  be  liable  to  debts;  it  will 
go  to  executors.  It  will  pass  by  a  will  not  made  with  the 
solemnities  of  the  statute  of  frauds.  The  assignment  of  the 
debt,  or  forgiving  it  even,  by  parol,  draws  *  the  land 
after  it,  as  a  consequence.  The  *right  to  the  land  [*330] 
will  follow,  notwithstanding  the  statute  of  frauds. 
This  doctrine  was  established  by  the  court  of  K.  B.  as  early 
as  the  year  1760 ;  (2  Burr.  978,  979,)  and  according  to  this 
doctrine,  when  Green  duly  negotiated  his  note  to  Hart,  the 
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interest  in  the  mortgage,  which  was  given  for  no  other  pur- 
pose but  to  secure  that  note,  passed  of  course.  It  required 
no  writing,  no  assignment  on  the  back  of  the  mortgage. 
The  assignment  of  the  note  applied  equally  to  the  note  and 
the  pledge.  The  one  was  but  appurtenant  to  the  other. 
Whoever  was  owner  of  the  debt,  was  likewise  owner  of  the 
security.  There  must  be  something  peculiar  in  the  case, 
some  very  special  provision  of  the  parties,  to  induce  the 
court  to  separate  the  ownership  of  the  note  from  the  own- 
ership uf  the  mortgage.  In  the  eye  of  common  sense  and 
of  justice,  they  will  generally  be  united. 

By  the  transfer,  then,  of  the  note  to  Hart,  the  mortgage 
went  with  it,  and  the  same  interest  passed  in  the  one  as  in 

I  the  other.  Had  this  been  an  absolute  transfer,  there  could 
have  been  no  good  reason  for  requiring  Green  to  be  a  party 
to  the  suit,  because  he  had  no  further  interest  in  the  subject. 
He  could  not  be  considered  as  having  any  longer  even  the 
estate  at  law  in  him.  From  the  doctrine  to  which  I  have 
referred,  he  would  be  considered  at  law,  as  well  as  in  equity, 
as  having  passed  all  his  interest  in  the  mortgage,  by  the  as- 
signment of  the  note.  The  assignment  of  the  one  would  be 
deemed  an  assignment  of  the  other. 

But,  in  the  present  case,  it  appears,  from  a  receipt  of  Hart, 
that  he  took  the  note  for  J, 551  dollars  and  64  cents,  to  se- 
cure the  payment  of  a  note  he  held  against  Green,  for  1,491 
dollars  and  11  cents.  Both  notes  were  payable  within  three 
days  of  each  other,  and,  consequently.  Hart  took,  by  way  of 
collateral  security,  (as  he  himself  admits,)  a  note  for  a  great- 
er sum  secured  by  a  mortgage,  as  a  pledge  for  the  payment 
of  a  lesser  sum.  The  difference  between  the  two  notes 
was  60  dollars  and  53  cents,  and  Green  had  a  right 
to  redeem  his  larger  note  *and  mortgage,  on  paying  [*331] 
the  lesser  sum.  He  has  a  substantial  interest  in  such 
a  redemption,  because  he  thereby  regains  a  security  for  the 
payment  of  the  balance  of  60  dollars  and  53  cents,  due 
him. 

By  not  being  a  party  to  the  suit,  he  has  no  opportunity  to 
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redeem,  and  the  land  may  be  sold  without  his  knowledge. 
Here  nre  two  mortsfogees ;  Johnson,  who  morrgugcs  lo  Green, 
and  Green,  who  mortgages  to  Hart,  and  both  ought  lo  be 
made  parlies,  and  for  the  same  reason.  Although  their  in- 
terests may  not  be  equally  extensive,  yet  the  rules  of  justice 
apply  with  equal  force  and  precision  to  the  smaller,  as  to 
the  greater  interest. 

On  this  ground,  I  deem  the  decree  erroneous.  Green  bad 
an  interest  in  the  subject ;  a  right  to  redeem,  in  order  to  se- 
cure the  balance  coming  to  him,  and  he  ought,  therefore,  to 
have  been  made  a  party  to  the  suit  below. 

Green  ought  also  to  have  been  made  a  party,  in  another 
point  of  view.  If  he  has,  in  fact,  paid  his  note  to  Hart, 
Hart  has  no  further  interest  in  Johnson's  note  and  mortgage ; 
for  Hart  took  it  only  to  secure  the  note  from  Green.  And 
how  can  we  know,  as  Green  has  not  been  called  in  to  an« 
swer,  but  that  he  has  paid  his  note  to  Hart  1  We  certainly 
cannot  know  this;  and  yet  the  decree  goes  on  the  presump- 
tion that  Green  has  neglected  to  pay  his  note  to  Hact.  It 
can  go  on  no  other  presumption.  But  the  court  had  no  au- 
thority to  conclude  Green  to  be  in  default,  till  he  had  been 
heard.  Such  a  proceeding  would  contradict  all  the  maxims 
of  justice.  In  answer  to  this,  it  may  be  observed,  that  we 
haveon  file  an  affidavit  of  Green,  stating,  that  he  has  not 
paid  his  note  to  Hart.  But  that  affidavit  cannot  be  received 
as  evidence  to  that  point,  because  itjs  wholly  irrelevant  to 
the  matter  in  issue,  as  the  suit  stood,  between  Johnson  and 
Hart.  Green  would  have  a  right,  notwithstanding  that  affi* 
davif,  to  exhibit  his  bill  against  Hart,  to  obtain  a  redelivery 
to  him  of  Johnson's  note  and  mortgage,  or  of  moneys  arising 
therefrom ;  and  Hart  would  be  obliged  to  answer 
and  *show  that  Green  had  not  paid  him,  and  lo  show  [*332] 
this  by  the  production  o§  ihe  note  itself.  By  omit- 
ting 10  make  Green  a  parly  to  the  suit,  the  decree  does  not, 
as  decrees  ought  to  do,  close  the  door  against  further  litiga- 
tion on  the  subject.     In  judgment  of  law,  Green  is  a  stran- 

Vol.  hi,  53 
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ger  to  the  present  suit,  since  he  is  no  party  on  the  recordf 
and  yet  his  rights  are  essentially  involved  in  the  litigation. 

My  opinion,  accordingly,  is,  that  Green  onght  to  havo 
been  a  party, 

1st.  To  have  enabled  him  to  redeem  the  note  and  mort* 
gage  of  Johnson,  by  paying  his  own ; 

2d.  By  enabling  him  to  show,  if  he  could  show,  ihat  he 
had  in  fact  paid  his  own  note,  and  so  was  entitled  to  a  re- 
assignment or  the  note  and  mortgage  of  Johnson. 

The  decree,  therefore,  1  think  onght  to  be  reversed, 
and  the  complainant  below  to  be  at  liberiy  to  dismiss  or 
amend  his  own  bill,  as  he  shall  elect,  on  payment  of  costs. 

The  court  being  of  opinion  that  the  decree  onght  to  be  re- 
versed ;  it  was,  thereupon,  unanimously  ordered,  adjudged 
and  jiECRBED,  that  the  decretal  orders  of  the  court  of  chan- 
cery be  reversed,  and  that  the  respondent  have  leave  to  dis- 
miss his  bill  in  the  court  below,  or  to  amend  the  same  by 
adding  proper  parties,  on  payment  of  the  costs  in  that 
court. 

Judgment  of  rever8al.(aX&) 

(c)  [Old  note]    S«e   Green  Mnd  Jokn»on  t.  Hurt, in  emr,  1  Johiw. 
Rep.  580. 

(6)  See  note  (o)  p.  322,  to  Hickoek  t.  Serihner. 
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*Thb  People  against  Pease.  [*333] 

A*  haTiajir  beea  convicted  of  forgeiy,  wat  sentenced  to  the  etate -prison  for 
life.  He  was  afterwards  pardoned  by  the  goveruor.  Tiio  pardon  coutaioed 
a  proviso,  that  it  wts  not  to  be  construed  so  as  to  relieve  A.  from  the  legal 
disabilities  arising  from  bis  conviction  and  sentence,  &c.,  but  only  from  the 
imprisonoient 

He  was  afterwards  offered  as  a  witnesss  for  the  people,  on  a  triil  for  an  in- 
dictment, and  admitted  to  testify,  although  objected  to  as  incompetent.  It 
was  held  that  the  proviso  in  the  pardon  beiug  incongruous  and  repugnant 
to  the  pardon  itself,  ought  to  be  rejected,  and  that  the  witness  was  com- 
petent 

The  prisoner,  Pease,  was  indicted  for  grand  larceny,  in 
stealing  a  quantity  of  shoes  and  leather,  the  property  of  Noah 
Gardner,  a  shoemaker.  At  the  trial,  the  attorney  general 
offered  Gardner  as  a  witness.  The  counsel  for  the  prisoner 
objected,  that  Gardner  had  been  convicted  of  forgery  and 
sentenced  to  the  state  prison,  and  was,  therefore,  an  incom- 
petent witness.  The  attorney  general  admitted  the  convic« 
tion  and  judgment,  but  alleged  that  having  been  pardoned 
by  the  governor,  he  was  restored  to  his  competency.  The 
pardon  was  then  produced  under  the  great  seal  of  the  state, 
diited  the  4th  May,  1801,  by  which  the  witness  '*  is  pardoned, 
remised,  and  released,  of  and  from  the  forgery,  conviction, 
sentence,  and  imprisonment,  di&c.,  so  far  as  the  same  extends 
to  the  said  imprisonment ;  provided  always,  and  it  is  hereby 
declared,  that  nothing  therein  contained  is  intended,  or  shall 
be  construed,  so  as  to  relieve  the  said  Noah  Gardner  of  and 
from  the  legal  disabilities  to  him,  from  the  conviction,  sen* 
tence,  and  imprisonment  aforesaid,  other  than  the  said  im* 
prisonment." 

The  prisoner's  counsel  then  contended,  that  by  this  pardon, 
the  legal  disability  of  Gardner  was  not  removed,  and  that  he 
was  still  an  incompetent  witness ;  but  the  court  below  over- 
ruled the  objection,  and  he  was  sworn,  and  testified  against 
the  prisoner,  who  was  convicted. 

Van  Yechten,  Senator.    The  defendant  stands  convicted 
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of  grand  larceny,  on  the  evidence  of  Noah  Gardner,  who, 
having  been  convicted  of  forgerj',  was  st-nienced  to  impris- 
onment in  the  state  prison  for  life.  Gardner  was  afterwards 
pardoned  by  the  executive,  but  in  his  pardon  is  con« 
[•334]  tained  a  proviso,  that  it  shall  not  be  construed  to*re- 
move  the  legal  disabilities  which  attach  to  him  on 
his  conviction  and  condemnation. 

The  question  for  the  decision  of  this  court  is,  whether  the 
pardon  to  Gardner  renders  him  a  competent  witness? 

It  is  admitted,  on  all  sides,  that  the  right  of  pardoning  ia 
cases  of  forgery,  resides  in  the  governor  of  this  state  to  the 
same  extent  as  in  the  king  of  Great  Britain.  Hence  it  is 
material  only  to  ascertain  whether  the  pardon  of  the  gover- 
nor does  away  all  the  consequent  legal  disabilities,  which 
have  attached  to  him. 

The  disabilities  to  which  I  refer,  form  no  part  of  the  judg- 
ment against  a  convict,  but  are  the  legal  marks  of  infamy 
which  it  fixes  upon  him.  When,  therefore,  the  judgment  is 
pardoned,  the  legal  infamy  flowing  from  it,  is  equally  disposed 
of  by  the  pardon.  For  the  proposition  appears  to  me  uniun- 
able,  that  the  judgment  to  which  those  disabilities  are  merely 
consequential,  can  be  released,  and  yet  the  disabling  effect 
thereof  remain. 

This  doctrine  I  take  to  be  perfectly  consistent  with  the 
spirit  of  the  authorities  cited  in  the  course  of  argument,  that 
the  operation  of  a  pardon  shall  not  be  extended  beyond  its 
strict  import,  because  a  general  pardon  necessarily  imports, 
thai  the  personal  incapacities  of  the  convict,  dependent  ou 
the  judgment  against  him,  arc  thereby  removed.  In  Eng- 
land, the  forfeiture  of  the  property  of  convicts,  in  certain 
cases,  is  superadded  to  corporeal  punishment ;  and  there  it 
is  clearly  settled,  that  a  pardon  of  the  conviction  and  judg- 
ment removes  all  those  incapacities,  but  docs  not  save  the 
forfeiture  without  express  words  of  restitution.  And  hence 
it  is  manifest  that  the  distinction  which  I  have  taken  respect- 
ing the  effect  of  a  pardon,  as  to  personal  incapacities,  and 
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Other  consequences  resultinor  from  a  conviclion  for  an  infa^ 
mous  crime,  is  fully  admitted  in  the  English  courts. 

In  this  state  the  reason  for  considering  the  removal  of  the 
personal  disabilities  of  a  convict,as  included  in  the  gen- 
eral effects  of  a  pardon,  is  much  stronger.   For,  by  *our  [*33&] 
law,  a  person  sentenced  to  imprisonment  for  life,  in 
the  state  prison,  is  declared  to  be  civilly  dead.    He  is  not 
only  disqualified  as  a  witness,  but  is  devested  of  all  his  civil 
rights  and  relations.     All  these  are  legal  discibilitics  flowing 
from  the  judgment  pronounced  against  him.    In  what  situ- 
ation, then,  will  such  a  convict  be,  if  a  pardon  granted  to 
him  does  not  extend  beyond  his  liberation  from  confinement? 
He  will  be  recognized  by  the  pardon,  as  a  person  legally 
raised  from  the  tomb  of  the  state  prison,  and  by  a  proviso  of 
the  kind  now  under  consideration,  it  will  be  declared  in  the 
same  pardon,  that,  to  every  legal  intent,  he  shall  be  consid- 
ered as  remainino^  in  his  civil  grave.     This  incongruity  be- 
tween the  pardon  and  proviso,  renders  the  rejection  of  the 
latter  indispensable,  in  order  to  give  a  legal  effect  to  the  for- 
mer. 

With  respect  to  the  power  of  the  executive  to  annex  con- 
ditions and  restrictions  to  pardons,  I  do  not  perceive  that  my 
doctrine  destroys  it. 

Those  conditions  and  restrictions  may  be  imposed,  in 
various  ways,  without  involving  the  absurdity  which  1  have 
stated,  atid  without  impairing  the  executive  power  of  making 
full  evidence  of  the  reformation  of  the  convict,  a\:onditioa 
precedent  to  a  general  pardon.  The  punishment  may  be 
mitigated,  or  it  may  be  changed  from  imprisonment  to  vol- 
untary transportation ;  but  every  condition  and  restriction 
annexed  to  a  pardon,  must  be  reasonable  and  consistent  with 
the  sound  rules  of  law. 

I  am,  therefore,  of  opinion,  that  Noah  Gardner  was  a  com- 
petent witness,  and  that  the  conviction  of  Pease  is  legal. 

Per  totam  Curiam.  Judgment  of  the  supreme  court 
affirmed  .(a) 

(a)  The  effect  of  a  pardoa  is  to  acquit  the  offender  of  all  the  penalties  an- 
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nexed  to  the  convictioot  and  io  give  him  new  credit  and  capacity.     (M«fler 
of  Deming,  10  Jolinsou,  232.     See  Cow.  dt  HilPs  notes,  66.)     Tiie  new  con- 
stitution of  ihe  state  of  New  York  provides,  that;  "The  governor  shall  have 
power  to  grant  reprieves,  commutations,  and  pardons  after  conviction,  for  all 
offences  except  treason  and  cases  of  impeachment,  upon  each  conditions,  and 
with  snch  restrictions  and  limitations,  as  he  may  think  proper,  subject  to  such 
rrgalation  as  may  be  provided  by  law  relative  to  the  manner  of  applying  for 
pardons.     Upon  conviction  for  treason,  he  shall  have  power  to  suspend  the 
execntion  of  the  sentence,  nnlil  the  case  shall  be  reported  to  the  legislature 
at  its  next  meeting,  when  the  legislature  shall  either  pardon,  or  commute  the 
sentence,  direct  the  execution  of  the  sentence,  or  grant  a  farther  reprieve. 
He  shall  annually  communicato  to  the  legislature  each  case  of  reprieve,  com- 
mutation or  pardon  granted  ;  stating  the  name  of  the  convict,  the  crime  of 
which  he  was  convicted,  the  sentence,  and  its  date,  and  the  date  of  the  com* 
mutation,  pardon  or  reprieve."     (Const.  m46,  art.  4,  ^  5.)     In  Perkins  v. 
Sieoentf  (34  Pickering,  277,)  under  a  similar  provision  of  the  revised  statutes 
of  Massjchusetts,  (Rev.  Stat,  144,  §  12,)  it  was  held,  that  "  a  pardon  of  one 
convicted  and  sentenced  for  an  infamous  oflPeuce,  restores  his  competency  as 
a  witness.    A  remission  merely  of  his  punishment  does  not  restore  his  com- 
petency."    TA:  People  v.  Pearce,  and  Deminff  v.  Daniels,  are  both  cited  in 
the  opinion  of  the  court,  and  Morion,  J.,  renrarks  ;  "  The  power  of  the  exe- 
cutive to  remit  a  part  of  the  sentence,  leaving  the  residue  to  be  executed,  is 
unquestioned.    If  a  convict  be  sentenced  to  fine  and  impri!*onment,  or  to  soIU 
tary  imprisonment  and  confinement  to  hard  labor,  the  executive  may  remit 
the  one  kind  of  puuishment  without  interrupting   the  execution  of  the  other 
part  of  the  sentence.     And  such  partial  remission  cannot  be  extended  beyond 
the  limitations  fixed  to  it.     It  is  only  a  full  pardon  of  the  offence  which  can 
wipe  away  the  infamy  of  the  conviction,  and  restore  the  convict  to  his  civil 
rights.     If  a  remission  of  part  would  restore  competency,  what  part  would 
have  that  effect?     Would  the  reraisdion  of  a  few  days'  solitary  imprisonment 
restore  a  convict  sentenced  to  the  state  prison  for  life  7 

"  We  think  the  view  taken  by  a  former  distinguished  law  officer  of  this 
commonweaAh,  whose  long  experience  in  the  administration  of  criminal  law 
gave  to  his  opinions  the  weight  of  authorities,  are  correct  and  sound-  Ho 
says,  *  there  is  but  one  mode  now  in  use,  of  restoring  the  competency  of  a 
witness,  and  that  is  by  pardon  under  the  great  seal  of  the  state  ;*  *  which, 
when  fuUff  exercised,  is  an  effectual  mode  of  restoring  the  competency  of  a 
witness.  It  must  he  fully  exercised  to  produce  thii  eflect ;  fur  if  ihe  punish- 
ment only  be  pardoned  or  remitted,  it  will  not  restore  the  competency,  and 
does  not  remove  the  blemish  of  character.  There  must  be  a  full  and  fres 
pardon  of  the  offence,  before  these  can  be  restored  and  removed.'  (  Davis's 
Justice,  101.    See  1  Phil.  Ev.  (7th  ed.)  27  j  2  Hawk.  P.  C.  c.  37,  §  49.") 
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Tbo  nature  and  magnitude  of  the  qoestiona  discnned  in  the  following  caae» 
which  came  before  the  supreme  court  aubeequent  to  the  time  of  these  reports, 
will,  it  is  believed,  render  any  apology  unnecessary  for  its  insertion,  as  an 
appendix  to  this  volume.  It  was  obligingly  communicated  to  the  reporter,  by 
«  person  of  great  legal  eminence,  on  whose  accuracy  and  judgment  the  nt* 
moat  reliance  is  placed.  It  is  proper,  however,  to  remark,  that  the  brief 
sketch  of  the  arguments  of  counsel  is  not  given  with  a  view  to  exhibit,  in  any 
degree,  the  solid  and  ingenious  reasoning,  or  the  powerful  and  matchless  elo- 
qnence,  displayed  in  this  interesting  and  celebrated  cause,  but  merely  to  pre« 
sent  to  the  profession  the  general  course  of  argument,  and  the  legal  anthori* 
ties  adduced  on  a  very  important  and  much  litigated  subject  of  jurbpru- 
deuce. 


The  People  against  Croswell. 

Feb.  13, 1804. 

On  an  iudictment  for  a  libel,  can  the  defendant  give  the  truth  in  evidence? 

And  are  the  jury  to  decide  both  on  the  lato  and  iht  fact  7 
(See  act  of  the  6th  April,  1805,  sees.  28,  c.  90.) 

An  indictment  was  found  against  the  defendant  on  a  libel^ 
at  the  general  sessions  of  the  peace  in  Columbia  county, 
which  was  removed,  by  certiorari^  into  this  court,  in  Janu- 
ary term,  1803,  and  the  issue  of  traverse  thereon  was  tried,  at 
the  Columbia  circuit,  in  July,  18U3,  before  Mr.  Chief  Justice 
Lewis. 

The  indictment  was  as  follows,  (o  wit :  *^  At  a  court  of 
general  sessions  of  the  peace,  holden,  &c.  It  is  represented 
that  Harry  Croswell,  late  of  the  city  of  Hudson,  in  the 
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eoiinty  of  Columbia  aforesaid,  printer,  being  a  maKerans 
and  sedilions  man,  of  a  depraved  mind  and  wicked  and  dia- 
bolical disposition,  and  also  deceitfully,  wickedly,  and  ma- 
liciously devising,  contriving,  and  intending,  Thomas  Jef- 
ferson, Esq.  President  of  the  United  States  of  America,  to 
detract  from,  scandalize,  traduce,  vilify,  and  to  repreeest 
him,  the  said  Thomas  Jefferson,  as  unworthy  the  confidence, 
respect,  and  attachment  of  the  people  of  the  said  United 

States,  and  to  alienate  and  withdraw  from  the  said 
[*338]    Thomas  Jefferson,  Esq.,  ^President  as  aforesaid,  the 

obedience,  fidelity,  and  allegiance  of  the  citizens  of 
the  state  of  New  York,  and  also  of  the  said  United  States ; 
and  wickedly  and  seditiously  to  disturb  the  peaoe  and  tran- 
qniiily,  as  well  of  the  people  of  the  state  of  New  York,  as 
of  the  United  States;  and  also  to  bring  the  said  Thomas 
Jefferson,  Esq.,  (as  much  as  in  him  the  snid  Harry  Croswell 
lay)  into  great  hatred,  contempt,  and  disgrace,  not  only  with 
the  people  of  the  state  of  New  York,  and  the  said  people  of 
the  United  States,  but  also  with  the  citizens  and  subjects  of 
other  nations ;  and  for  that  purpose  the  said  Harry  Cros- 
well did,  on  the  ninth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  two,  with  force  and 
arms,  at  the  said  city  of  Hudson,  in  the  said  eotmty  of  Colum* 
bia,  wickedly,  maliciously,  and  seditiously,  print  and  publish, 
and  cause  and  procure  to  be  printed  and  published,  a  certain 
scandalous,  malicious,  and  seditious  libel,  Hi  a  certain  paper 
or  publication,  entitled  ''The  Wasp;"  containing  therein, 
among  other  things,  certain  scandalous,  malicious,  iufiom- 
matory,  and  seditious  matters,  of  and  concerning  the  said 
Thomas  Jefferson,  Esq.,  then  and  yet  being  President  of  the 
United  States  of  America,  that  is  to  say,  in  one  part  thereof, 
according  to  the  tenor  and  effect  following,  that  is  to  say : 
Jefferson  (the  said  Thomas  Jefferson,  Esq.,  meaning,)  paid 
Callender  (meaning  one  James  Thompson  Calleuder)  (ot 
calling  Washington  (meaning  George  Washington,  Esq.,  de- 
ceased, late  President  of  the  said  United  States,}  a  traitor,  a 
robber,  atid  a  perjurer ;  for  calling  Adams  (meaning  John 
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Adams,  Esq.,  late  President  of  the  said  United  States,)  a 
hoary-headed  incendiary,  and  for  most  grossly  slandering 
the  private  characters  of  men  who  he  (meaning  the  said 
Thomas  Jefferson)  well  knew  to  be  virtuous;  to  the  great 
scandal  and  infamy  of  the  said  Thomas  Jefferson,  Esq., 
President  of  the  said  United  States,  in  contempt  of  the  peo- 
ple of  the  said  state  of  New  York,  in  open  violation 
of  the  laws  of  the  said  state,  to  *the  evil  example  of  [*339] 
all  others  in  like  case  offending,  and  against  the  peace 
of  the  people  of  the  state  of  New  York,  and  their  dignity." 

The  defendant  applied  to  the  judge,  at  the  circuit,  to  put 
off  the  trial  of  the  cause,  on  affidavit,  which  stated  that 
James  Thompson  Callander,  of  the  state  of  Virginia,  was  a 
material  witness  for  the  defendant,  without  the  benefit  of 
whose  testimony  the  defendant  could  not,  as  he  was  advised, 
safely  proceed  to  the  trial  of  the  cause ;  that  the  defendant 
expected  to  be  able  to  prove,  by  the  said  witness,  the  truth 
of  the  charge  set  forth  in  the  indictment,  so  far  forth  as 
this ;  that  the  said  James  Thompson  Callender  was  the  wri- 
ter of  a  certain  pamphlet  called  "  The  Prospect  before  us," 
and  that  he  caused  the  same  to  be  printed,  which  pamphlet 
contains  the  charges  against  Washington  and  Adams,  as  in 
the  publication  set  forth  in  the  indictment,  &c.  d&c,  and  that 
Mr.  Jefferson,  well  knowing  the  contents  of  the  said  publi- 
cation, paid,  or  cause  to  be  paid,  to  the  said  J.  T.  Callender, 
two  several  sums  of  60  dollars  each,  one  of  which  was  prior 
to  the  publication  of  the  said  pamphlet,  and  the  other  sub- 
sequent to  the  publication  thereof,  as  a  reward,  thereby 
showing  his  approbation  thereof,  &c.  6cc.  That  it  had  been 
wholly  out  of  the  power  of  the  defendant  to  procure  the 
voluntary  attendance  of  the  said  Callender,  at  that  court, 
though  he  had,  at  the  last  general  sessions  of  the  peace,  and 
since,  until  a  few  days  past,  good  reason  to  believe,  that  he 
would  attend,  as  a  witness,  at  the  then  court ;  and  that  the 
defendant  expected  to  be  able  to  procure  the  voluntary  at- 
tendance of  the  said  Callender  at  the  next  circuit  court,  tB 
be  held  in  the  said  county,  &c.,  unless  the  court  would  grant 
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a  commitsion  to  examine  the  said  Callender,  upon  tbe  ap- 
plication of  tbe  defendant,  which  he  intended  to  make,  at 
the  next  term  of  the  court,  for  that  purpose. 

The  Chief  Justice  refused  to  put  off  the  trial,  on  this  affi- 
davit. It  was  proved,  on  the  part  of  the  public  prosecu- 
tor, that  the  defendant  was  editor  of  a  newspaper 
[•340]  'entitled  "  The  Wasp,"  a  series  of  which  were  print- 
ed and  published  in  the  city  of  Hudson.  In  one  of 
them  (number  7,)  was  contained  a  piece,  from  which  was 
extracted  the  matter  charged  in  the  indictment,  as  the  libel, 
the  whole  of  which  piece  was  read  by  the  prosecutor,  in  tbe 
following  words  :  "  Holt  says,  tbe  burden  of  tbe  federal  song 
is,  that  Mr.  Jefferson  paid  Callender  for  writing  against  the 
late  administration.  This  is  wholly  false.  Tbe  charge  is 
explicitly  this :  Jefferson  paid  Callender  for  calling  Wash- 
ington a  traitor,  a  robber,  and  a  perjurer ;  for  calling  Adams 
a  boary-headed  incendiary ;  and  for  most  grossly  slandering 
the  private  characters  of  men  whom  he  well  knew  were  virtu- 
ous. These  charges,  not  a  democratic  editor  has  yet  dared, 
or  ever  will  dare,  to  meet  in  an  open  and  manly  discussion." 
Jt  was  further  proved,  on  the  part  of  the  prosecutor,  that  a 
file  of  The  Wasp,  from  number  1  to  number  12,  inclusive, 
was  purchased  at  the  office  where  they  had  been  printed ;  from 
number  1  to  number  6  had  been  sold  by  the  defendant,  and 
the  residue  by  one  of  the  journeymen  in  his  office.  The 
prosecutor  then  called  a  witness,  to  prove  the  truth  of  the 
innuendoes  ;  to  this  the  counsel  for  the  defendant  objected  ; 
but  the  Chief  Justice  overruled  the  objection.  The  witness 
was  examined  and  testified,  that  he  understood  the  epithets 
Jefferson,  Washington  and  Adams,  mentioned  in  the  alleged 
libel,  to  be  as  stated  in  the  innuendoes  in  the  indictment,  and 
that  be  had  seen  similar  charges,  in  other  papers,  previous 
to  the  publication  in  The  Wasp ;  which  was  one  of  the  rea-r 
sons  which  induced  his  opinion,  that  the  innuendoes  were 
correct. 

The  prosecutor  having  rested  on  this  evidence,  tbe  de- 
fendant offered  to  prove,  that  he  had  no  agency  in  devising^ 
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.writing,  or  inditing  the  publication  in  question,  and  that  the 
same  was  handed  to  be  printed  to  a  person  in  his  employ, 
and  in  his  absence,  without  his  knowledge.  To  the  intro- 
tlaction  of  this  testimony,  the  prosecutor  objected,  and 
the  Chief  Justice  refused  to  receive  the  same,  ^unless  [*341] 
the  defendant  meant  also  to  prove,  that  he  was  not 
privy  to  the  printing  and  publication  of  the  alleged  libel. 
This  the  defendant's  counsel  did  not  offer  to  prove.  The 
defendant's  counsel  proceeded  to  sum  up  the  evidence,  and 
read  a  paragraph  in  the  Bee,  a  newspaper  printed  in  Hudson 
by  Holt,  the  person  in  the  alleged  libellous  piece  mentioned, 
to  show  that  he  declared  the  burden  of  the  federal  song  to 
be  such,  as  mentioned  in  the  libel.  Though  this  had  not 
been  previously  proved  or  read  in  evidence,  it  was  not  ob* 
jected  to.  In  the  course  of  the  summing  up,  on  the  part  of 
the  prosecution,  the  Attorney-General  offered  to  read  certain 
passages,  from  number  7  of  "  The  Wasp,"  and  the  prospec- 
tus contained  in  the  first  number,  which  had  not  before  been 
shown,  or  pointed  out  to  the  defendant's  counsel,  or  read  in 
evidence,  'i^o  this,  objections  were  made,  but  the  Chief 
Justice  decided  that  the  prosecutor  had  a  right  to  read  such 
passages,  from  such  numbers  of  The  Wasp,  as  he  thought 
fit  The  Attorcey-General  accordingly  read,  in  order  to 
show  the  intent  of  the  defendant  in  publishing  the  alleged 
libel  to  be  such  as  charged  in  the  indictment,  from  number 
1  of  The  Wasp,  the  prospectus,  and  another  piece  from 
number  7,  in  neither  of  which  passages  was  there  any  thing 
alleged  against  Thomas  Jefferson,  in  his  private  or  official 
capacity.  Th€  Attorney-General  further  stated,  that  from 
an  examination  of  every  number  of  The  Wasp,  it  would  be 
manifest,  that  the  intent  of  the  defendant  was  malicious. 

The  judge  charged  the  jury,  among  other  things,  that  the 
rule  of  law  which  confined  jurors  to  the  consideration  of 
focts  alone,  was  strictly  applicable  to  the  case  of  libels,  where 
the  question  of  libel  or  no  libel  was  an  inference  of  law  from 
the  fact ;  and  that  it  was,  perhaps,  the  only  case  in  which 
courts  invariably  regarded  a  general  as  a  special  verdiot{ 
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and  where  they  would,  ex  mero  matUj  arrest  the  judgmenti 
if  the  law  was  with  the  defendant. 

His  honor  then  read  to  the  jury  the  opiuon  of  Lord  Mansr 
field,  in  the  case  of  The  Dean  of  St.  Asaph,  (as 
[*342]  reported  *in  a  note  in  3  Term  Rep.  428,)  and  charged 
them,  that  the  law  therein  laid  down  was  the  law  of 
this  state ;  that  it  was  no  part  of  the  province  of  a  jury  to  in- 
quire or  decide  on  the  intent  of  the  defendant ;  or  whether 
the  publication  in  question  was  true,  or  false,  or  malicious ; 
that  the  only  questions  for  their  consideration  and  decision 
were,  first,  whether  the  defendant  was  the  publisher  of  the 
piece  charged  in  the  indictment ;  and,  second,  as  to  the  truth 
of  the  innuendoes  ;  that  if  they  were  satisfied  as  to  these  two 
points,  it  was  their  duty  to  find  him  guilty;  that  the  intent 
of  the  publisher,  and  whether  the  publication  in  question  was 
libellous  or  not,  was,  upon  the  return  of  the  postea^  to  be  de* 
cided  exclusively  by  the  court,  and,  therefore,  it  was  not  his 
duty  to  give  any  opinion  to  them,  on  these  points  ;  and  ac- 
cordingly no  opinion  was  given. 

A  motion  was  made,  in  behalf  of  the  defendant,  for  a  new 
trial,  on  the  following  grounds : 

1.  Because  the  trial  ought  to  have  been  put  off,  in  order 
to  give  an  opportunity  to  the  defendant  to  procure  the  testi* 
mony  in  the  affidavit  mentioned. 

2.  That  the  piece  alleged  to  be  libellous,  and  which  was 
read  in  evidence,  from  number  7,  of  The  Wasp,  is  materially 
and  substantially  different  from  that  charged  in  the  indict- 
ment, and  the  piece  so  read  is  not  libellous. 

3.  For  the  misdirection  of  the  judge,  in  his  charge  to  the 
jury,  that  in  cases  of  libel,  they  were  not  the  judges  of  law 
and  fact ;  that  in  case  of  libel  only,  could  a  court  set  aside  a 
general  verdict  of  guilty  ;  that  the  law  laid  down  in  the  case 
of  The  Dean  of  St.  Asaph,  is  the  law  of  this  state ;  that  the 
intent  was  simply  a  question  of  law,  and,  therefore,  not  to  be 
left  to  the  jury,  but  to  be  decided  exclusively  by  the  court 
on  the  return  of  the  postea  ;  and  that  whether  the  piece  in 
question  was  libellous  or  not,  was  not  to  be  decided  by 
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the  jury ;  and  because  the  judge  did  not,  as  he  ought  to 
have  done,  give  his  opinion  to  the  jury,  on  the  point  last  men- 
tioned. 

Several  other  points  were  made,  but  were  aban-    [*343] 
doned  by  by  the  counsel,  in  the  course*  of  the  argu- 
ment. 

The  cause  was  argued,  in  February  term,  1804,  by 

Hamilton^  Harison  and  W,  W,  Van  Ness,  for  the  defen* 
dant;  and  by 

The  Attorney- Oeneral  (Spencer)  and  Caines,  for  the 
people. 

Arguments  in  support  of  the  motion,  on  the  part  of  the 

defendant 

1.  The  cause  ought  to  have  been  put  off  at  the  circuit,  to 
have  enabled  the  defendant  to  procure  testimony,  to  prove 
the  truth  of  the  libel.  The  law  allows  the  defendant,  upon  an 
indictment  for  a  libel,  to  give  in  evidence  the  truth,  as  ex- 
planatory of  his  intent.  This  was  the  rule  of  the  common 
law,  and  it  has  never  since  been  repealed  or  altered,  by  any 
competent  authority.  The  ancient  statutes  De  Scandal. 
Magnatum  ( Wm.  I.  3,  Edw.  L  c.  84 ;  2  Rich.  II.  c.  5  ;  12 
Rich.  II.  c.  11,  and  1  &  2  Ph.  and  M.  c.  3,)  made  ih^ falsity 
of  the  charge  a  material  ingredient  in  the  crime.  These 
statutes  have  been  considered,  by  Lord  Coke  and  others,  (2 
Inst.  226,  227.  2  Mod.  161,  162,)  as  declaratory  of  the  com- 
mon  law ;  and  prosecutions  for  libels,  even  douni  to  the  pe- 
riod of  the  establishment  of  the  court  of  Star  Chamber,  were 
founded  upon  these  statutes.  (Dyer,  155,  and  Jenk.  Cent.  6, 
case  55.)  The  form  of  the  ancient  precedents  was  agreeable 
to  this  doctrine,  and  made  the  essence  of  the  crime  to  con^ 
sist  in  the  falsehood ;  and  precedents  are  the  best  evidence 
of  the  common  law.  There  is  a  form  of  the  record  of  a  con* 
viction  in  3  Inst.  174,  which  grounds  the  charge  on  its  falsi- 
ty, quia  litera  continet  in  se  nullam  veritatem  ;  and  indict- 
ments continued,  until  very  lately,  to  use  the  epithet  false 
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as  a  substantive  description  of  a  libel.  (2  St.  Tr.  68,  90. 
Cowp.  672.  7  Term  Hep.  4.)  There  is  not  a  trace 
[*344]  *of  the  contrary  position  to  be  met  with  in  the  sim- 
plicity of  ancient  times. 
The  opposite  doctrine,  which  mentions  that  a  writing  is 
equally  libellous,  whether  true  or  false,  originated  in  a  pol** 
luted  source,  the  despotic  tribunal  of  the  Star  Chamber. 
(Moore,  627,  5  Co.  125.)  The  decision  in  Coke  was  evi- 
dently extrajudicial,  and  so  it  has  been  considered  by  Mn 
Barrington,  in  his  Observations  on  the  Statutes,  (68.)  The 
court  of  Star  Chamber  acted  without  the  aid  of  a  jury,  an4 
introduced  violent  and  oppressive  principles.  But  notwith- 
standing the  sanction  of  that  court,  Lord  Coke,  when  attor- 
ney-general, maintained  the  old  common  law  doctrine ;  (Hob. 
252,)  and  in  the  trial  of  the  seven  bishops,  (4  St.  Tr.  394,) 
Mr.  J.  Powell,  who,  according  to  Lord  Camden,  was  the 
only  honest  man  upon  the  bench,  charged  the  jury,  that  to 
maintain  a  prosecution  for  a  libel,  it  must  appear  to  hefalsey 
malicious,  and  tending  to  sedition.  The  Star  Chamber  had 
no  authority  to  alter  the  common  law.  Our  ancestors,  when 
they  emigrated  to  this  country,  brought  with  them  the  com- 
mon law,  as  their  inheritance  and  birthright ;  and  one  of  the 
earliest  acts  of  our  colonial  legislature  was  to  assert  their 
claim  to  the  enjoyment  of  the  common  law.  The  decision 
in  Zanger*s  Case,  in  the  year  1735,  was  of  no  great  authority. 
The  times  were  then  violent ;  no  great  research  or  temper 
were  displayed  on  that  occasion,  by  the  court,  and  the  de- 
cision was  reprobated  by  the  public  The  act  of  congress, 
commonly  called  the  sedition  act,  was  expressly  declaratory, 
in  that  part  of  it  which  allowed  the  truth  to  be  given  in  evi- 
dence, and  was  a  high  authority  of  the  sense  of  the  nation, 
88  to  the  antecedent  law. 

The  doctrine  which  will  be  contended  for  on  the  other 
side,  that  the  truth  cannot  be  given  in  evidence,  and  is  in  no 
case  to  justify  a  libel,  although  it  should  be  promulgated 
trith  the  purest  motives,  is  repugnant  to  the  first  princi- 
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ple9   of  policy  and  justice,   and  contrary  to  the 
genius  *of  a  free  representative  republic.    Freedom    [*345] 
of  discussion  and  a  freedom  of  the  press,  under  the 
guidance  and  sanction  of  truth,  are  essential  to  the  liberties 
of  our  country,  and  to  enable  the  people  to  select  their  rulers 
3vith  discretion,  and  to  judge  correctly  of  their  merits. 

2.  The  Chief  Justice  misdirected  the  jury,  in  saying  they 
had  no  right  to  judge  of  the  intent  and  of  the  law.  In 
criminal,  cases,  the  defendant  does  not  spread  upon  the  re- 
cord the  merits  of  the  defence,  but  consolidates  the  whole  in 
the  plea  of  not  guilty.  .  This  plea  embraces  the  whole  mat- 
ter  of  law  and  fact  involved  in  the  charge,  and  the  jury  have 
an  undoubted  right  to  give  a  general  verdict,  which  decides 
both  the  law  and  the  fact.  The  verdict  is  final,  and  cannot 
be  questioned  by  the  court,  and  they  were  never  responsible 
for  it  by  attaint^  which  would  not  lie  in  a  criminal  case* 
{BushelFs  Case,  Yaugh.  160.)  The  maxim  that  ad  qutBS- 
iionem  juris  non  respondent  juratoresj  applies  to  cases 
where  the  facts  are  contained  in  the  record,  and  completely 
separated  from  the  law.  All  the  cases  agree  that  the  jury 
have  the  power  to  decide  the  law  as  well  as  the  fact ;  and  if 
the  law  gives  them  the  power,  it  gives  them  the  riffht  also. 
Power  and  right  are  convertible  terms,  when  the  law  autho- 
rizes the  doing  of  an  act  which  shall  be  final,  and  for  the 
doing  of  which  the  agent  is  not  responsible. 

The  intent  constitutes  crime.  To  deny,  then,  to  the  jury 
the  right  to  judge  of  the  intent,  and  yet  to  require  them  to 
find  a  general  verdict  of  guilty,  is  requiring  them  to  commit 
perjury.  The  particular  intent  constitutes  the  crime,  in 
cases  of  libel,  because  the  act  is  not,  of  itself,  unlawful ;  and 
where  the  particular  intent  alone  constitutes  the  guilt,  the 
court  cannot  judge  of  that  intent,  and  the  jury  must  find  it. 
The  time  and  circumstances  are  very  material  in  cades  of 
libel.  To  say  the  king  had  a  cold,  when  the  pretender  had 
just  landed  in  Scotland,  was  held  punishable  in  England* 
So,  to  have  propagated  a  report,  in  December,  1776, 
Ihat  General  *  Washington  was  dead,  might  have  de-    [*346} 
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served  punishment;  but  to  have  said  so  in  the  year  1786, 
would  have  been  harmless,  at  least  in  a  legal  view. 

It  is  admitted  to  be  the  duty  of  the  court  to  direct  the  jury 
as  to  the  law,  and  it  is  advisable  for  the  jury  in  most  cases, 
to  receive  the  law  from  the  court;  and  in  all  cases,  they 
ought  to  pay  respectful  attention  to  the  opinion  of  the  court. 
But,  it  is  also  their  duty  to  exercise  their  judgments  upon 
the  law,  as  well  as  the  fact ;  and  if  they  have  a  clear  convic- 
tion that  the  law  is  different  from  what  it  is  stated  to  be  by 
the  court,  the  jury  are  bound,  in  such  cases,  by  the  superior 
obligations  of  conscience,  to  follow  their  own  convictions.  It 
is  essential  to  the  security  of  personal  rights  and  public  lib- 
erty, that  the  jury  should  have  and  exercise  the  power  to 
judge  both  of  the  law  and  of  the  criminal  intent.  After  a 
general  verdict  of  guilty,  relief,  as  to  the  question  of  intent, 
cannot  be  granted  to  a  defendant,  by  motion  in  arrest  of  judg- 
ment, or  by  writ  of  error,  because  the  court  can  judge  only 
from  what  appears  upon  the  record  itself,  and  the  context  is 
not  spread  upon  the  record.  The  prosecutor  selects  such 
parts  only  of  the  libellous  publication,  as  he  deems  material, 
and  the  whole  context  is  allowed  to  be  read  to  the  jury  at  the 
trial ;  (Salk.  417,)  but  without  any  kind  of  meaning  or  use, 
if  the  jury  are  not  to  judge  of  the  intent.  The  court  and 
jury,  at  the  circuit,  proceed,  therefore,  upon  one  publication, 
«nd  the  court  above  upon  another. 

Before  Fravkliris  Case,  in  the  time  of  Lord  Raymond, 
(9  St.  Tr.  365,)  the  courts  never  laid  it  down  as  a  rule  that 
the  jury  were  not  to  judge  of  the  criminal  intent.  In  1  Leon. 
287;  an  indictment  that  did  not  find  the  criminal  intent,  was 
held  bad.  In  BuskelVs  Case,  it  was  decided,  that,  on  the 
plea  of  not  guilty,  the  jury,  by  a  general  verdict,  determined 
the  whole  complicated  question  of  law  and  fact ;  and 
[*347]  the  same  doctrine  was  advanced  *by  two  of  the 
judges  upon  the  trial  of  the  Seven  Bishops.  During 
the  existence  of  the  licensing  acts,  the  judge  used  to  charge 
the  jury  as  to  the  publication  only,  for  the  intent  was  not 
then  material ;  and,  afterwards,  when  the  licensing  acts 
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finally  expired,  under  William  III,  this  rule  it  was  found 
convenient  to  extend  to  newspaper  publications.  The  law, 
as  laid  down  in  Franklin!s  Case^  has  since  been  carried  to  a 
rigorous  and  alarming  extent,  by  Lord  Mansfield.  But  in 
WoadfaWs  CcLse^  (6  Burr.  2661,)  the  jury  fairly  met  the 
new  doctrine,  and  found  all  that  they  were  directed  or  per- 
mitted to  find,  to  wit,  that  the  defendant  was  guilty  of  print- 
ing and  publishing  only^  and  yet  the  court  dared  not  to  act 
upon  such  a  finding.  They  deny  to  the  jury  any  cogni- 
zance of  the  intent,  and  yet  they  require  of  them  a  general 
unconditional  verdict,  which  embraces  that  intent.  In 
Too/^s  Case^  as  reported  by  the  accurate  Mr.  Uargrave,  (II 
St.  Tr.  288,)  Lord  Mansfield  acted,  however,  in  opposition 
to  his  former  practice,  and  lert  to  the  jury  the  whole  matter 
in  issue,  including  the  law,  the  fact,  and  the  criminal  intent ; 
and  it  appears  from  their  speeches,  in  the  Parliamentary 
Register,  that  Lord  Camden  and  Lord  Loughborough  always 
held  and  laid  down,  as  judges,  a  doctrine  different  from  Lord 
Mansfield,  in  relation  to  the  rights  of  the  jury.  The  English 
declaratory  act  of  1793  put  this  question  at  rest  in  England ; 
and  that  decision  is  entitled  to  the  greatest  respect,  as  the 
question  had  been  long  discussed,  and  had  exercised  the 
learning  and  researches  of  the  first  lawyers  in  the  nation. 
-  The  declaratory  act  of  congress,  which  has  been  already 
mentioned,  and  the  opinion  of  the  supreme  court  of  the 
United  States,  as  delivered  by  Chief  Justice  Jay,  (3  Dallas, 
4,)  are  decisive  authorities  to  show  the  general  sense  of  this 
country  in  favor  of  the  common  law  right  of  the  jury 
to  judge  of  the  criminal  intent,  and  of  the  law  as  well  as  of 
the  fact. 

«3.  The  piece  read  to  the  jury,  from  No.  7  of  The  [*348] 
Wasp,  was  not  libellous.  The  defendant  refuted 
only  a  charge  made  by  Holt,  the  printer  of  The  Bee,  and 
stated  what  was  the  true  federal  charge,  and  invited  a  dis. 
cussion  of  it.  He  never  averred  the  charge  to  be  true,  nor 
published  it  with  any  other  view  than  to  correct  a  misstate- 
ment in  the  other  paper.    The  record  and  the  evidence  pro- 
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duced  diflfered,  and  the  latter  ought  to  have  been  rejected. 
Whether  the  whole  paper,  taken  together,  would  or  would 
not  have  been  libellous,  was  immaterial  in  this  view ;  be* 
cause  the  evidence  and  the  charge  varied  substantiall7. 
The  prosecutor  cannot  omit  any  part  of  the  publication 
which,  if  inserted,  would  alter  or  q  ualify  the  sense  of  the  libel. 

Arguments  on  the  part  of  the  people  against  the  motion* 

1.  The  first  question  arising  in  this  case,  is,  whether  the 
circuit  court  properly  overruled  the  motion  to  put  off  the 
trial.  It  was  properly  overruled,  because  the  defendant  did 
not  show  due  diligence  to  obtain  the  testimony,  and  there 
was  no  probability  that  the  witness  could  ever  be  procured^ 
and  if  procured,  the  testimony  would  not  have  beeu  admis- 
sible. 

The  affidavit  did  not  state  a  single  act  done  by  the  defen- 
nant  to  procure  the  witness,  and  it  was  filled  only  with  hopes 
and  expectations.  There  was  sufficient  time,  previous  to 
the  trial,  to  have  procured  the  witness.  The  fact  of  the  re- 
sidence of  the  witness  out  of  the  state,  was  a  decisive  objec- 
tion to  the  motion,  especially,  as  the  affidavit  did  not  state 
any  good  ground  for  expecting  the  witness  at  the  next  cir- 
cuit. The  case  in  1  Bl.  Rep.  514,  proves  the  affidavit  bad 
on  these  grounds,  and  if  the  affidavit  was  insufficient,  the 
motion  was  properly  overruled. 

But  if  the  witness  had  been  present,  his  testimony  could 
not  have  been  received,  because  the  law  is  well 
[*349]    'settled,  that,  on  an  indictment  for  a  libel,  the  truth 
cannot  be  given  in  evidence  ;  and  this  rule  of  law 
rests  upon  the  most  solid  grounds,  notwithstanding  the  pop- 
ular and  captivating  impression  of  the  contrary  doctrine. 

A  libel  is  punishable,  not  because  it  is  false,  but  because  of 
its  evil  tendency ;  its  tendency  to  a  breach  of  the  peace. 
(4  Bl.  Com.  161.  3  Woodd.  138.  2  Hawk.  128,  s.  6,  129, 
s.  7.  6  St.  Tr,  632,  539.)  This  tendency  equally  exists, 
whether  the  libel  be  true  or  false.  The  malicious  publica- 
tion of  truth  will  often  affect,  to  a  most  pernicious  degree^ 
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the  harmony  and  happiness  of  society.     A  libel  is  correctly 
said  to  be  more  libellous  for  being  true,  for  it  has  an  increa- 
sed tendency  to  a  breach  of  the  peace*  (Str,  498 )    la  a 
moral  view,  the  malicious  relating  of  either  truth  or  false* 
hood,  for  the  purpose  of  creating  misery,  is  equally  reprehen^ 
sible.    (Paley's  Moral  Philosophy,  237,  238.)      The  intent 
does  not  constitute  the  punishable  nature  of  the  libel,  for  tha 
reasons  suggested.    This  doctrine  is  firmly  supported  by  the 
uniform  language  of  authorities ;  and  it  has  been  received  for 
ages  as  a  principle  of  the  common  law.  (6  Co,  126.  Moor,  627. 
Hob.  253.)    It  is  no  objection  to  the  rule>  that  the  earliest 
decisions  which  we  meet  with,  expressly  recognizing  it,  were 
Star  Chamber  decisions.      The  doctrine  in  Twyne's  Case, 
and  many  of  the  most  valuable  and  received  principles  in 
our  law,  had  their  origin  in  (hat  court.     It  was  not  so  much 
the  arbitrary  decisions  of  that  court,  as  its  mode  of  proceed- 
ing, without  trial  by  jury,  that  drew  upon  it  the  general 
odium  of  the  uacion.    It  is  not  correct,  as  stated  by  the  oppo- 
site counsel,  that  in  the  ancient  law,  the  libel  was  founded 
upon  the  falsity  of  the  charge.     The  Anglo-Saxon  laws 
treated  libellers  with  the  most  merciless  severity,  by  cutting 
out  the  offender's  tongue ;  (2  Inst.  S27,)  and  Bracton  (b.  3,  c. 
36,)  goes  to  prove,  that  in  his  time,  falsity  was  not  regarded 
9s  the  essence  of  the  libel.    The  inference  attempted 
to  be  drawn  from  the  statutes  De  Scandal.  *Mag-    [*350] 
natum,  does  not  apply  to  libels  at  common  lawt 
Those  statutes  gave  new  and  additional  remedies ;  and  that 
was  the  reason  they  allowed  the  truth  to  be  given  in  evi- 
dence.   Fuller's  Case  (6  St.  Tr.  441,)  was  a  prosecution 
founded  upon  those  statutes.     If  the  ancient    precedents 
used  the  epithet  false,  it  was  merely  a  word  of  form,  and 
the  more  modern  precedents  have  laid  it  aside.  (7   Term 
Rep.  4.)    The  declaratory  English  statute  of   1793,  (if  in- 
deed it  was  declaratory,)  does  not  permit  the  truth  to  be  giv? 
en  in  evidence,  although  the  twelve  judges  in  their  opinion 
to  the  house  of  lords,  apprized  the  house,  that  the  settled  law 
and  practice  was,  not  to  allow  the  truth  to  be  given  in  ev^ 
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dence.  The  patriotism  of  the  English  nation  has  never  con- 
sidered this  rule  of  law  as  hostile  to  their  liberties ;  and  in 
England  it  is  admitted,  that  personal  rights  and  freedom  of 
discussion  are  as  well  secured  and  protected  as  in  any  coun- 
try. The  law  has  wisely  balanced  between  extremes  upon 
this  subject,  and  has  allowed  all  reasonable  and  useful  free- 
dom of  inquiry,  without  granting  the  pernicious  indulgence 
to  traduce  and  blacken  private  reputation.  A  free  discussion 
of  public  measures,  without  descending  to  delineate  private 
vices,  is  sufficient  for  all  beneficial  purposes.  I'o  expose 
personal  vices,  defects,  and  foibles,  to  the  public  eye,  corrupts 
the  morals  of  the  community,  tends  to  drive  useful  men 
from  office,  and  to  render  the  press  a  vehicle  to  scatter ^re- 
brandSf  arrows  and  death. 

2.  The  next  ground  upon  which  the  motion  is  attempted 
to  be  supported  is,  that  the  Chief  Justice  ruled  that  the  jury 
bad  no  right  to  judge  of  the  intent,  for  that  the  intent  was  a 
question  of  law.  The  jury  have  undoubtedly,  the  power,  in 
criminal  cases,  to  decide  the  law  as  well  as  the  fact,  if  they 
will  take  upon  themselves  the  exercise  of  it ;  but  we  must 
distinguish,  in  this  case,  between  power  and  right.    It  is  the 

right  of  the  jury  to  decide  the  fact,  and  only  the 
[*351]    fact ;  and  it  is  the  exclusive  'province  of  the  court 

to  decide  the  law  in  all  cases,  criminal  as  well  as  civil. 
A  jury  is  wholly  incompetent,  and  necessarily  must  be, 
from  the  nature  of  their  institution,  to  decide  questions  of 
law;  and  if  they  were  invested  with  this  right,  it  would  be 
attended  with  mischievous  and  fatal  effects.  The  law,  in- 
stead of  being  a  fixed  rule,  would  become  uncertain  and  ca- 
pricious, and  there  would  not  remain  any  stability  or  unifor- 
mity of  decision,  or  certainty  of  principle  in  the  adminis- 
tration of  justice.  The  reasoning  of  Lord  Mansfield,  in  the 
case  of  The  Dean  of  St.  Asaph,  (3  Term  Rep.  491,  n.)  must 
work  its  way  to  the  judgment  and  conviction  of  every  per- 
son who  reads  it.  It  is  eloquent,  impressive  and  solid. 
Where  an  act  becomes  criminal,  by  reason  of  a  particular 
inienij  in  that  case  the  jury  must  judge  of  the  intent ;  but 
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when  the  act  is  unlawful  in  itself,  independent  of  the  mo- 
tive, the  jury  have  nothing  to  do  with  the  quo  animo  This 
is  the  case  with  libels.  They  are  equally  injurious  to  the 
public  peace,  and  all  their  deleterious  effects  follow,  whether 
the  intent  be  criminal  or  not ;  therefore,  an  inquiry  into  the 
intent  becomes  wholly  immaterial.  The  facts  are  also  all 
spread  upon  the  record,  and  this  forms  a  peculiar  and  strong 
case  for  the  exclusive  determination  of  the  court  upon  the 
construction  and  legal  inferences  arising  upon  the  publica- 
tion. 

'  If  the  jury  were  to  judge  of  the  law  in  the  case  of  libels, 
why  not  of  the  effect  of  writings  in  civil  cases,  and  of  the 
law  in  all  cases  where  the  plea  is  the  general  issue  ?  Surely 
the  counsel  on  the  other  side  are  not  prepared  to  carry  their 
doctrine  to  this  extent. 

The  decision  by  Lord  Raymond,  in  Franklin's  case,  (9 
St.  Tr.  255,)  and  the  uniform  stream  of  judicial  decisions 
from  that  day  to  the  present,  have  settled  the  law,  as  it  was 
laid  down  by  the  chief  justice  at  the  circuit.  The  opinions 
of  the  twelve  judges,  delivered  to  the  house  of  lords,  in  1793| 
are  an  authority  the  most  commanding  and  weighty, 
to  show  that  the  criminal  intent  *is  not  of  the  essence  [*352] 
of  the  libel,  and  that  the  courts,  and  not  the  jury,  are 
the  rightful  judges  of  all  questions  of  law.  And  admitting 
the  English  statute  of  that  year  to  have  been  intended  as  de- 
claratory, it  cannot  outweigh,  in  point  of  authority,  and  as 
matter  of  evidence,  on  a  question  touching  the  common  law, 
the  clear,  decided,  and  uniform  language  of  the  courts. 

The  act  of  congress  of  1798  has  not  been  considered  as 
declaratory.  It  was  stated,  in  a  report  of  a  committee  of  the 
house  of  representatives,  to  be  an  amelioration  of  the  common 
law.  It  could  not  have  had  reference  to  any  antecedent 
common  law,  for  the  cotnmon  law  of  England,  in  respedt  to 
criminal  matters,  was  never  adopted  by  the  constitution  of 
the  United  States. 

3.  With  respect  to  the  objection  that  the  publication  was 
not  libellous ;  it  was  clearly  so,  for  the  defendant  adopted 
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and  reiterated  the  federal  charge,  and  so  made  it  his  own. 
He  who  republishes  a  libel  is  equally  guilty  with  him  who 
originates  it.  (5  Term  Rep.  444.)  The  charj^re,  in  the  pre- 
sent  case,  was  bold  and  audacious ;  and  it  was  proper  to  read 
the  prospectus,  to  show  the  intent,  and  as  conducive  to  the 
proof,  of  publication.  In  that  prospectus  the  defendant 
avows  his  libellous  intentions. 

The  following  is  a  brief  summary  of  the  argument  of  Ha- 
milton, in  reply. 

He  said,  that  the  two  great  questions  that  arose  in  the 
canse  were;  1.  Can  the  truth  be  given  in  evidence?  2. 
Are  the  jury  to  judge  of  the  intent  and  the  law  ?  The  first 
point  might  be  more  embarrassing,  but  the  second  was  clear* 

The  liberty  of  the  press  consisted  in  publishing  with  im- 
punity, truth  with  good  motives,  and  for  justifiable  ends, 
whether  it  related  to  men  or  to  measures.  To  discuss  mea- 
sures without  reference  to  men,  was  impracticable.  Why 
examine  measures,  but  to  prove  them  bad,  and  to 
[*363]  point  out  their  pernicious  authors,  so  that  the  *people 
might  correct  the  evil  by  removing  the  men  ?  There 
was  no  other  way  to  preserve  liberty,  and  bring  down  a  ty- 
rannical faction.  If  this  right  was  not  permitted  to  exist  in 
vigor  and  in  exercise,  good  men  would  become  silent ;  cor- 
ruption and  tyranny  would  go  on,  step  by  step,  in  usurpation, 
until,  at  last,  nothing  that  was  worth  speaking,  or  writing, 
or  acting  for,  would  be  left  in  our  country. 

But  he  did  not  mean  to  be  understood  as  being  the  advo- 
cate of  a  press  wholly  without  control.  He  reprobated  the 
novel,  the  visionary,  the  pestilential  doctrine  of  an  unchecked 
press,  and  ill  fated  would  be  our  country,  if  this  doctrine  was 
to  prevail.  It  would  encourage  vice,  compel  the  virtuous  to 
retire,  destroy  confidence,  and  confound  the  innocent  with 
the  guilty.  Single  drops  of  water  constantly  falling  may 
wear  out  adamant.  The  best  character  of  our  couutry,  he 
to  whom  it  was  most  indebted,  and  who  is  now  removed  be- 
yond the  reach  of  calumny,  felt  its  corrosive  effects.  No,  he 
did  not  contend  for  this  terrible  liberty  of  the  press,  but  he 
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contended  for  the  right  of  publishing  truth,  with  good  mo- 
tives, although  the  censure  might  light  upon  the  goYcrnment, 
magistrates,  or  individuals. 

The  check  upon  the  press  ought  to  be  deposited,  not  in  a 
permanent  body  of  magistrates,  as  the  court,  but  in  an  occa- 
sional and  fluctuating  body,  the  jury,  who  are  to  be  selected 
by  lot.  Judges  might  be  tempted  to  enter  into  the  views  of 
goyernment,  and  to  extend,  by  arbitrary  constructions,  the 
law  of  libels.  In  the  theory  of  our  government,  the  execu* 
tive  and  legislative  departments  are  operated  upon  by  one 
influence,  and  act  in  one  course,  by  means  of  popular  elec« 
tion.  How,  then,  are  our  judges  to  be  independerit  ?  How 
can  they  withstand  the  combined  force  and  spirit  of  the  other 
departments?  The  judicial  is  less  independent  here  than  in 
England,  and,  of  course,  we  have  more  reason,  and  stronger 
necessity,  to  cling  to  the  trial  by  jury,  as  our  greatest 
safety. 

*Meu  are  not  to  be  implicitly  trusted,  in  elevated  [*364] 
stations.  The  experience  of  mankind  teaches  us, 
that  persons  have  often  arrived  at  power  by  means  of  flat- 
tery and  hypocrisy ;  but  instead  of  continuing  humble  lov- 
ers of  the  people,  have  changed  into  their  most  deadly  per- 
secutors. 

Lord  Camden  said,  that  he  had  not  been  able  to  find  a 
satisfactory  definition  of  a  libel.  He  would  venture,  how- 
ever, but  with  much  diffidence,  after  the  embarrassment 
which  that  great  man  had  discovered,  to  submit  to  the  court 
the  following  definition.  A  libel  is  a  censorious  or  ridictd^ 
ing  writing,  picture  or  sign,  made  with  a  mischievous  and 
maliciims  intent  towards  government,  magistrates  or  indi- 
viduals. According  to  Blackstone,  it  is  a  malicious  defama- 
tion made  public,  with  intent  to  provoke  or  expose  to  public 
hatred  and  ridicule.  The  malice  and  intent  enter  into  the 
essence  of  the  crime,  and  must  be  proved,  and  are,  accor- 
dingly, to  be  left  to  the  jury,  as  parcel  of  the  fact.  The  de- 
finition of  Lord  Coke  does  not  oppose  this  result  He  speaks 
of  a  libel,  as  having  a  tendency  to  break  the  peace.  This, 
also,  is  a  fact  to  be  proved  to  the  jury,  for  the  tendency  de- 
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pends  upon  time,  manDeri  circumstance,  and  must  of  neces- 
sity, be  a  question  of  fact. 

Texts  taken  from  the  holy  scriptures,  and  scattered  among 
the  people,  may,  in  certain  times,  and  under  certain  circum- 
stances,  become  libellous,  nay,  treasonable.  These  texts 
are,  then,  innocent,  libellous,  or  treasonable,  according  to 
the  time  and  intent ;  and  surely  the  time,  manner,  aud  in- 
tent, are  matters  of  fact  for  a  jury.  It  is  the  intent  that  con* 
stitutes  the  crime.  This  is  a  fuudamental  principle  of  juris- 
prudence.  If  we  run  through  the  several  classes  of  offisnces, 
we  shall  perceive  that  in  every  instance,  the  intent  consti- 
tutes and  varies  the  crime.  An  instance  was  given  in  a  star 
chamber  case,  of  a  father  sending  a  reproachful  letter  to  his 

son,  and  the  intent  was  made  the  test  whether  it  was 
[*366]    to  be  adjudged  a  libel.    ^Homicide  is  not,  of  itself, 

murder.  Killing  in  battle,  or  in  self  defence,  is  law- 
ful. Murder  depends  upon  the  malicious  intent.  Nothing 
is  criminal,  per  ^e,  which  admits  of  a  lawful  excuse.  Whe- 
ther crime  or  not,  will  always  depend  upon  intent,  tendency, 
quality,  manner,  d&c,  and  these  must  be  matters  of  fact  for 
jury.  The  law  cannot  adjudge  a  paper  to  be  a  libel,  until 
a  jury  have  found  the  circumstances  connected  with  the 
publication. 

But  it  is  not  only  the  province  of  the  jury,  in  all  criminal 
cases,  to  judge  of  the  intent  with  which  the  act  was  done,  as 
being  parcel  of  the  fact ;  they  are  also  authorized  to  judge  of 
the  law  as  connected  with  the  fact.  In  civil  cases,  the  court  are 
the  exclusive  judges  of  the  law,  and  this  arose  from  the  nature 
of  pleadings  in  civil  suits  ;  for  anciently,  matters  of  law 
arising  in  the  defence,  were  required  to  be  spread  upon  the 
record,  by  a  special  plea,  and  the  jury  were  liable  to  an 
attaint  for  finding  a  verdict  contrary  to  law.  But  in  criminal 
cases,  the  law  and  fact  are  necessarily  blended  by  the  general 
issue,  and  a  general  verdict  was  always  final  and  conclusive, 
both  upon  the  law  and  the  fact.  Nor  were  the  jury  ever 
exposed  to  an  attaint  for  a  verdict  in  a  criminal  case ;  and 
this  is  decisive  to  prove  that  they  had  a  concurrent  jurisdic- 
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tion  with  the  court  on  questions  of  law ;  for  where  the  law 
allows  an  act  to  be  valid  or  definitive,  it  presupposes  a  legnl 
and  rigfatful  authority  to  do  it.  This  is  a  sure  and  infallible 
test  of  a  legal  power. 

Id  England  trial  by  jury  has  always  been  cherished,  as 
the  great  security  of  the  subject  against  the  oppression  of 
government ;  but  it  never  could  have  been  a  solid  refuge 
and  security,  unless  the  jury  had  the  right  to  judge  of  the 
intent  and  the  law. 

The  jury  ought,  undoubtedly,  to  pay  every  respectful  re- 
gard to  the  opinion  of  the  court ;  but  suppose  a  trial  in  a 
capital  case,  and  the  jury  are  satisfied  from  the  arguments 
of  counsel,  the  law  authorities  that  are  read,  and  their 
own  judgment,  upon  the  application  of  the  law  to 
•the  facts,  (for  the  criminal  law  consists  in  general  ['SSG] 
of  plain  principles,)  that  the  law  arisipg  in  the  case 
is  different  from  that  which  the  court  advances,  are  they  not 
bound  by  their  oaths,  by  their  duty  to  their  creator  and 
themselves,  to  pronounce  according  to  their  own  convictions? 
To  oblige  them,  in  such  a  case,  to  follow  implicitly  the 
direction  of  the  court,  is  to  make  them  commit  perjury,  and 
homicide,  under  the  forms  of  law.  Their  error  is  fatal  and 
cannot  be  corrected.  The  victim  is  sacrificed  ;  he  is  execut- 
ed ;  he  perishes  without  redress.  Was  he  a  juror,  in  such  a 
case,  he  would  endure  the  rack  rather  than  surrender  his 
own  convictian  on  the  altar  of  power,  rather  than  obey  the 
judicial  mandate. 

Lord  Mansfield  showed  by  his  inconsistencies  and  embar- 
rassment on  this  subject,  that  he  was  supporting  a  violent 
paradox.  But  he  did  not  speak  of  the  errors  of  that  great 
man,  but  with  the  highest  veneration  for  his  memory.  He 
would  tread  lightly  over  his  ashes,  and  drop  a  tear  of  rever- 
ence as  he  passed  by. 

The  case  of  the  Seven  Bishops,  and  Fuller's  and  Tuchin's 

Cases,  are  a  series  of  precedents  in  favor  of  the  right  of  the 

Jury.    The  opposite  precedento  begin  with  Lord  Raymond, 

but  they  have  not  been  uniform  nor  undisputed.    It  has 
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htma  constantly  a  fkmting  and  litigious  questioa  in  West- 
minster Hall.  A  series  of  precedents  only  can  form  latr. 
There  can  be  no  embarrassment  in  the  court ;  they  are  at 
liberty  to  examine  the  question  upon  principles.  The 
English  declaratory  act,  recites  tbot  doubts  had  existed,  and 
Wing  declaratory,  it  is  evidence  of  the  sense  of  the  nation. 
The  Marquis  of  Lansdowne  observed,  in  the  house  of  lords^ 
that  the  same  declaratory  bill  had  been  brought  in  twenty 
years  before,  and  was  then  deemed  unnecessary. 

The  question  how  far  the  truth  is  to  be  given  in 
evidence,  depends  much  on  the  question  pf  intent;  for  if 
the  intent  be  a  subject  of  inquiry  for  the  jury,  the  giving  the 
truth  in  evidence  is  requisite,  as  a  means  to  determine 
[*357J  *the  intenL  Truth  is  a  material  ingredient  in  the 
evidence  of  intent  In  the  whole  system  of  law 
there  is  no  other  case  in  which  the  truth  cannot  be  shown  ; 
and  this  is  sufficient'  to  prove  the  proposition,  which  denies 
it  in  the  present  case,  to  be  a  paradox. 
>  The  Roman  law(a)  permitted  the  truth  to  justify  a  libeL 
The  ancient  English  statutes  prove  also,  that  in  the  root 
and  origin  of  our  law,  falsity  was  an  ingredient  in  the  crimCj 
and  those  statutes  were  declaratory  of  the  common  law* 
The  ancient  records  and  precedents  prove  the  same  thing, 
and  they  are  the  most  authoritative  evidence  of  the  ancient 
law.  In  the  celebrated  case  of  the  Seven  Bishops*  the  court 
permitted  the  defendants  to  prove  the  truth  of  the  facts  sta- 
ted in  the  petition.  That  case  is  also  very  important,  in  va- 
rious views.  It  establishes  the  necessity  of  inquiring  into 
the  circumstances  and  intent  of  the  act  It  was  an  iDstance 
of  a  firm  and  successful  effort  to  recal  the  principles  of  the 
eomraon  law,  and  was  an  important  link  in  the  chain  of 
events  that  led  on  to  the  glorious  ssra  of  their  revolution. 

(«)  [Old  note.]  The  ooantel  cited  Dig.  lib.  47,  Ut.  10,  c.  18,  the  foUowiog 
opinion  of  Faaloe.  **  Eum  qui  nocentem  infamavit,  non  esse  bonum  equum 
cb  tmm  rem  eondemnari,  pecatta  enim  noeentium  ncta  e99t  et  oportere  et  ex- 
,p0dir0,^  Mid  Pertiluf  on  the  C«d»,  vol.  $,  p.  806.  (Vinnhn  on  tho  Urn,  769, 
lib.  4,  tit.  4.) 
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In  Fulhr^a  Caae^  Lord  Holt  allowed  the  defendant  to  go 
into  proof  of  the  truth  the  charge.  But  wbile^  he  iBid»  be 
advocated  the  admission  of  the  truth,  he  subicribed  to  the 
doctrine  of  WafU!s  Case^  in  Moore,  that  the  truth  ought 
only  to  be  given  in  evidence,  to  determine  quo  animo  the 
act  was  done.  It  ought  not  to  be  a  justification  in  every 
case,  for  it  may  be  published  maliciously.  It  may  be  abused, 
to  the  gratification  of  the  worst  of  passions,  as  in  the  pioi» 
mulgation  of  a  man's  personal  defects  or  deformity. 

The  court  of  Star  Chamber  was  the  polluted  source  from 
whence  the  prosecutor's  doctrine  was  derived.  That 
*is  not  the  court  from  which  we  are  to  expect  prin*  [*368J 
ciples  and  precedents  friendly  to  freedom.  It  was  a 
most  arbitrary,  tyrannical  and  hated  tribunal,  under  the  con- 
trol  of  a  permanent  body  of  magistrates,  without  the  whole- 
some restraints  of  a  jury.  The  whigs  in  England,  after  the 
revolution,  in  order  to  prop  up  their  power,  adopted,  as  in 
FranklirCs  Case,  the  arbitrary  maxims  of  that  court  which 
bad  been  reprobated  at  the  revolution ;  and  this  ought  to 
serve  as  a  monitory  lesson  to  rulers  at  the  present  day,  for 
such  is  the  nature,  progress  and  effect  of  the  human  pas- 
sions. 

The  right  of  giving  the  truth  in  evidence,  in  cases  of 
libels,  is  all-important  to  the  liberties  of  the  people.  Truth 
is  an  ingredient  in  the  eternal  order  of  things,  in  judging  of 
theqnality  ofacts.  He  hoped  to  see  the  axiom,  that  truth 
was  admissible,  recognized  by  our  legislative  and  judicial 
bodies.  He  always  had  a  profound  reverence  for  this  doe- 
trine,  and  he  felt  a  proud  elevation  of  sentiment  in  reflscting, 
that  the  act  of  congress,  which  had  been  the  object  of  so 
much  unmerited  abuse,  and  had  been  most  grossly  misrep- 
resented by  designing  men,  established  this  great  vital  pria- 
ciple.  It  was  an  honorable,  a  worthy  and  glorious  effort  in 
favor  of  public  liberty.  He  reflected  also,  with  much  plea- 
sure,  on  the  fact,  that  so  illustrious  a  patriot  as  Mr.  Jay  had 
laid  down,  correctly  and  broadly,  the  power  of  the  jury 
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These  acts  were  monamenta,  were  consoling  vestiges  of  the 
wisdom  and  virtue  of  the  administration  and  character  that 
produced  them,  v 

He  maintained  that  the  common  law  applied  to  the  Uni- 
ted States.  That  the  common  law  was  principally  the  ap- 
pUeation  of  natural  law  to  the  state  and  condition  of  society. 

That  the  constitution  of  the  United  States  used  terms  and 
ideas  which  had  a  reference  to  the  common  law.  and  were 
inexplicable  without  its  aid.  That  the  definition  of  treason, 
of  the  writ  of  hahecLs  corpus,  of  crimes  and  misde- 
[*369]  meanors,  &c.  were  all  to  be  expounded  ^by  the  rules 
of  the  common  law.  That  the  constitution  would 
be  fritted  away  or  borne  down  by  factions,  (the  evil  geniif 
the  pests  of  republics,)  if  the  common  law  was  not  appli* 
cable.  That  without  this  guide,  any  political  tenet  or  indis- 
cretion might  be  made  a  crime  or  pretext  to  impeach,  con* 
▼ict  and  remove  from  office,  the  judges  of  the  federal  courts. 
That  if  we  departed  from  common  law  principles,  we  should 
degenerate  into  anarchy,  and  become  the  sport  of  the  fury 
of  conflicting  passions.  The  transition  from  anarchy  was 
to  despotism,  to  an  armed  master. 

The  real  danger  to  our  liberties  was  not  from  a  few  pro- 
visional troops.  The  road  to  tyranny  will  be  opened  by 
making  dependent  judges,  by  packing  juries,  by  stifling  the 
press,  by  silencing  leaders  and  patriots.  His  apprehensions 
were  not  from  single  acts  of  open  violence.  Murder  rouses 
to  "vengeance ;  it  awakens  sympathy,  and  spreads  alarm. 
But  the  most  dangerous,  the  most  sure,  the  most  fatal  of 
tyrannied,  was,  by  selecting  and  sacrificing  single  individuals, 
under  the  mask  and  forms  of  law,  by  dependent  and  partial 
tribunals.  Against  such  measures  we  ought  to  keep  a  vigi- 
lant eye,  and  take  a  manly. stand.  Whenever  (hey  arise, 
we  ought  to  resist,  and  resist,  till  we  have  hurled  the  de> 
magogues  and  tyrants  from  their  imagined  thrones.  He 
concurred  most  readily  with  the  learned  counsel  opposed  to 
bim,  in  the  opinion  that  the  English  were  a  free,  a  gloriousr 
ly  free  people.    That  country  is  free  where  the  people  have 
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a  representation  in  the  government,  so  that  no  law  can  pass 
without  their  consent ;  and  where  they  are  secured  in  tb# 
administration  of  justice,  by  the  trial  by  jury.  We  bare 
gone  further  in  this  country  into  the  popular  principle,  and 
he  cordially  united  his  prayers  with  the  opposite  counseli 
that  the  experiment  with  us  might  be  successful. 

The  question  on  the  present  libel  ought  to  be  again  tried. 
It  concerns  the  reputation  of  Mr.  Jefferson,     it 
concerned  'deeply  the  honor  of  our  country.    It  con-    [*360] 
cerned  the  fame  of  tliat  bright  and  excellent  charac- 
ler  General  Washington,  in  which  he  bad  left  a,  national 
legacy  of  inestimable  value« 

He  concluded,  by  recapitulating  the  substance  of  the  doc- 
trine for  which  he  contended,  in  the  following  words : 

"1.  The  liberty  of  the  press  consists  in  the  right  to  pub- 
lish, with  impunity,  truth,  with  good  motives,  for  justifiable 
ends,  though  reflecting  on  government,  magistracy,  or  indi* 
Tidoals. 

"  2.  That  the  allowance  of  this  right  is  essential  to  the 
preservation  of  a  free  government ;  the  disallowance  of  il 
fatal. 

^  3.  That  its  abuse  is  to  be  guarded  against,  by  subjecting 
the  exeitise  of  it  to  the  animadversion  and  control  of  the 
tribunals  of  justice ;  but  that  this  control  cannot  safely  be 
intrusted  to  a  permanent  body  of  magistracy,  and  requires 
the  effectual  co-operation  of  court  and  jury. 

^^4.  That  to  confine  the  jury  to  the  mere  question  of  pub- 
lication,  and  the  application  of  terms,  without  the  right  of 
inquiry  into  the  intent  or  tendency,  reserving  to  the  court 
the  exclusive  right  of  pronouncing  upon  the  construction, 
tendency,  and  intent  of  the  alleged  libel,  is  calculated  to 
render  nugatory  the  function  of  the  jury ;  enabUng  the  court 
to  make  a  libel'of  any  writing  whatsoever,  the  most  inno- 
cent or  commendable. 

"  5.  That  it  is  the  general  rule  of  criminal  law,  that  the 
intent  constitutes  the  crime ;  and  that  it  is  equally  a  general 
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mie,  that  the  intent;  mind,  or  quo  animo,  is  an  inference  of 
tkd  to  be  drawn  by  the  jury. 

"  6.  That  if  there  are  exceptions  to  this  rnle,  they  are 
confined  to  cases  in  which  not  only  the  principal  fact,  but 
its  circumstances,  can  ^,  and  are,  specifically  defined  by 
statute  or  judicial  precedent. 

"  7.  That,  in  respect  to  libel,  there  is  no  such  specific  and 
precise  definition  of  facts  and  circumstances  to  be  found ; 
that,  conseqaently,  it  is  difficult,  if  not  impossible, 
[•361]  •to  pronounce  that  any  writing  is,  per  se^  and  exclu- 
sive of  all  circumstances,  libelloos  ;  that  its  libellous 
character  must  depend  on  intent  and  tendency ;  the  one  and 
the  other  being  matter  of  fact. 

*'  8.  That  the  definitions  or  descriptions  of  libels  to  be  met 
with  in  the  books,  founded  them  upon  some  malicious  or 
mischierous  intent  or  tendency,  to  expose  individuals  to 
hatred  or  contempt,  or  to  occasion  a  disturbance  or  a  breach 
of  the  peace. 

<'9.  That  in  determining  the  character  of  a  libel,  the  truth 
or  falsehood  is,  in  the  nature  of  things,  a  material  ingredient, 
though  the  truth  may  not  always  be  decisive;  but  being 
abused  may  still  admit  of  a  malicious  and  mischievous  in- 
tent, which  may  constitute  a  libel.  * 

"  10.  That,  in  the  Roman  law,  one  source  of  the  doctrine 
of  a  libel,  the  truth,  in  cases  interesting  to  the  public,  was 
given  in  evidence;  that  the  ancient  statutes,  probably  de^ 
clatory  of  the  common  law,  make  the  falsehood  an  ingredi- 
.ent  of  the  crime ;  that  the  ancient  precedents  in  the  courts 
of  justice  correspond,  and  that  the  precedents  to  this  day 
charge  a  malicious  intent. 

"11.  That  the  doctrine  of  excluding  the  truth,  as  imma*' 
terial,  originated  in  a  tyrannical  and  polluted  source,  in  the 
court  of  Star  Chamber ;  and  though  it  prevailed  a  consider* 
able  length  of  time,  yet  there  are  leading  precedents  down 
to  the  revolution,  and  ever  since,  in  which  a  contrary  prac* 
tice  prevailed. 

^^  13.  That  the  doctrine  being  against  reason  and  natural 
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jnstico,  and  contrary  to  the  originid  prindpiefl  of  the  eom- 
tnon  law,  enforced  by  statutory -provistons,  the  precedents 
which  support  it  deserve  to  be  considered  in  no  better  light 
than  as  a  mcUus  umsj  which  ought  to  be  abolished. 

<'  13.  That,  in  the  general  distribution  of  power,  in  any 
system  of  jurisprudence,  the  cogniaaance  of  law  belongs  to 
the  court,  of  fact  to  the  jury;  that  as  often  as 
*they  are  not  blended,  the  power  of  the  court  is  ab-  [*362J 
solute  and  exclusive.  That,  in  civil  cases,  it  is  al- 
ways so,  and  may  rightfully  be  so  exerted*  That,  in  crimi- 
nal cases,  the  law  and  fact  being  always  blended,  the  jury, 
for  reasons  of  a  political  and  peculiar  nature,  for  the  security 
of  life  and  liberty,  are  intrusted  with  the  power  of  deciding 
both  law  and  fact. 

"  14.  That  this  distinction  results,  1.  From  the  ancieni 
forms  of  pleading,  in  civil  cases ;  none  but  special  pleas  being 
allowed  in  matters  of  law  ;  in  criminal,  none  but  the  general 
issue.  2.  From  the  liability  of  the  jury  to  attaint^  in  civil 
cases^  and  the  general  power  of  the  court,  as  its  substitute, 
in  granting  new  trials,  and  from  the  exemption  of  the  jury 
from  attaint^  in  criminal  cases,  and  the  defect  of  power  to 
control  their  verdicts  by  new  trials ;  the  test  of  every  legal 
power  being  its  capacity  to  produce  a  definitive  effect,  liable 
neither  to  punishment  nor  control. 

"  15.  That,  in  criminal  cases,  nevertheless,  the  court  are 
the  constitutional  advisers  of  the  jury,  in  matters  of  law 
who  may  compromit  their  consciences  by  lightly  or  rashly 
disregarding  that  advice ;  but  may  still  more  compromit  their 
consciences  by  following  it,  if,  exercising  their  judgments 
with  discretion  and  honesty,  they  have  a  clear  conviction 
that  the  charge  of  the  court  is  wrong." 

Cur.  ad.  vuU. 

May  Tern^  1804« — On  the  last  day  of  this  term,  the 
Chief  Justice  observed,  that  the  court  being  equally  divided 
in  opinion,  (Mr.  Justice  Spencer  having,  while  Attorney- 
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Geii6ral,(a)  conducted  the  proeecution  against  the  defendant^) 
the  motion  for  a  new  trial  was  lost ;  that  they  were  prepared 
to  state  their  reasons  at  length  ;  but  that  it  was  not 
[*363]  ^thought  requisite  ;(6)  and  he  took  it  for  granted 
that  the  public  prosecutor  was  entitled  to  moie  for 
judgment  on  the  verdict.  (Cartlidge  v.  Eyles^  Barnes^ 
442.) 

No  motion,  however,  was  made  for  judgment. 

The  following  are  the  opinions  of  Kext,  J.  and  Lewis, 
Ch.  J.  as  prepared,  and  intended  to  have  been  delivered  by 
them. 

Kent,  J.  The  defendant  was  convicted^  at  the  last  cir- 
cuit court  in  Columbia  county,  of  printing  and  publishing  a 
scandalous,  malicious  and  seditious  libel  upon  Thomas  Jef- 
ferson, the  President  of  the  United  States.  And  a  motion 
was  made  at  the  last  term,  for  a  new  trial,  on  the  ground  of 
a  misdirection  of  the  judge.  The  motion  was  principally 
founded  upon  the  two  following  objections: 

1.  That  the  Cheif  Justice  charged  the  jury,  that  it  was 
not  their  province  to  inquire  or  decide  on  the  intent  of  the 

(a)  He  wai  appointed  one  of  the  judges  of  tliie  conrt,  Febmary  3, 1804,  m 
the  place  of  Mr.  Jnetice  Radcliff,  who  had  resigned  hia  seat. 

(6)  [Old  note.]  In  the  caae  of  Chandler  t.  The  Hundred  of  Sunning, 
(Barnea,  458|)  on  a  caae  made  on  a  Terdiet,  anbject  to  the  opinion  of  the 
court,  though  the  jodgea  were  equally  dirided,  each  of  them  deliTerad  their 
opinions,  but  no  judgment  was  given  on  the  verdicL  In  Bolton  and  Watt  t. 
Bull,  (3  H.  BI.  463.)  on  a  caae  reserved  at  the  sittings,  the  judges  were 
equally  divided,  and  gave  their  reasons  separately,  but  no  judgment  was  ren- 
dered. See  also  The  King  v.  The  JnhahitanU  of  Criewell,  (3  Term.  Rep. 
707.)  In  NeUon  v.  Tucker,  (3  Bos.  6l  PulL  257,)  the  judges  were  equally 
divided  in  opinion,  and  gave  their  reasons  seroltm,  bat  on  the  intimation  of 
the  counsel  for  the  plaintiff*,  that  they  wiahed  judgment  to  be  pionounced 
against  their  client,  in  order  that  they  might  bring  a  writ  of  error,  Heath,  J. 
withdrew  his  opinion,  and  the  court  gave  judgment  for  the  defendant  In 
Smith  V.  Taylor,  (4  Boa.  &  Poll.  19S.  or  vol.  1.  N.  S.)  there  was  a  motion 
for  a  new  trial,  and  the  jodgea,  who  gave  their  reasons  at^arge,  being  equally 
divided,  no  rule  was  made,  and  the  plaintiff  retained  hia  verdict.  See  also 
Jackoon,  ex  dam,  Reneeelaer  v.  Whitloek,  (1  Johns.  Cases,  213.;  jPoof  v. 
Tracy,  (1  Johns.  Rep.  46.)  and  Bird  and  othera  v.  Pierpont,  (1  Johna.  Rep. 
117.) 
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defendant,  or  whether  the  pabKcation  was  libellous  or  not. 

That  those  were  questions  of  law,  to  be  decided  exclusively 

by  the  cotirt,  upon  the  return  of  the  postea;  and  that 

the  only  points  for  their  consideration  were,  *first,    [*'364] 

whether  the  defendant  published  the  paper  stated  in 

the  indictment ;  and  secondly,  whether  the  innuendoes  were 

true,  and  that  if  they  were  satisfied  of  these  two  points,  it 

was  their  duty  to  find  the  defendant  guilty. 

2.  That  he  denied  to  Hhe  defendant  the  opportunity  of 
producing  testimony  to  prove  the  truth  of  the  libel|  on  the 
ground  that  the  defendant  could  not  be  permitted  to  give  in 
evidence  to  the  jury,  the  truth  of  the  charges  contained  ia 
the  libel. 

I  shall  consider  these  two  very  important  questions  in  the 
order  in  which  they  have  been  stated. 
.  1.  The  crimiuality  of  thecha^in  the  indictment  con* 
sbted  in  a  malicious  and  seditious  intention,  (Hawk,  tit* 
Libel,  8. 1.  2  Wils.  403  1  Esp.  Cas.  228.)  There  can  be 
no  crime  without  an  evil  mind*  Actus  nonfacit  reum,  nis 
mens  sit  rea.  The  simple  act  of  publication,  which  was  all 
that  was  left  to  the  jury,  in  the  present  case,  was  not,  in  itself, 
criminal.  It  is  the  applications  to  times,  persons  and  circum* 
stances ;  it  is  the  particular  intent  and  tendency  that  con^ 
stitutes  the  libel.  Opinions  and  acts  may  be  innocent  under 
one  set  of  circumstances,  and  criminal  under  another.  This 
application  to  circumstances,  and  this  particular  intent,  are  as 
much  matters  of  fact^  as  the  printing  and  publishing* 
( Winne's  Eunomus,  dial.  3,  s.  63.)  Where  an  act,  innocent  in 
itself,  becomes  criminal,  when  done  with  a  particular  intent, 
that  intent  is  the  material /ac/  to  constitute  the  crime.  (Lord 
Mansfield,  3  Term  Rep.  429,  in  the  note.)  And  I  think 
there  cannot  be  a  doubt,  that  the  mere  publication  of  a  pa* 
per  is  not,  per  se,  criminal ;  for  otherwise,  the  copying  of 
the  indictment  By  the  clerk,  or  writing  a  friendly  and  ad- 
monitory letter  to  a  father,  on  the  vices  of  his  son,  would  be 
criminal.  The  intention  of  the  publisher,  and  every  circum- 
stance attending  the  act  must  therefore,  be  cognizable  by  th§ 
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jury,  as  questions  of  fact.  And  if  they  are  satisfied  that  the 
publication  is  innocent ;  that  it  has  no  mischievous 
[*366]  or  evil  tendency ;  that  the  *miud  of  the  writer  was 
not  in  fisiult ;  that  the  publication  was  inadvertent, 
or  from  any  other  cause,  was  no  libel,  how  can  they  consei* 
entiously  pronounce  the  defendant  guilty,  from  the  mere  fact 
of  publication  ?  A  verdiot  of  gtMty^  embraces  the  whole 
charge  upon  the  record,  and  are  the  jury  not  permitted  to 
lake  into  consideration  the  only  thing  that  constitutes  the 
crime,  which  is  the  malicous  intent  ?  According  to  the  doe* 
trine  laid  down  at  the  trial,  all  that  results  from. a  verdict  of 
guilty  is,  that  the  defendant  has  published  a  certain  paper, 
and  that  it  applies  to  certain  persons,  according  to  the  $it^ 
nnendoes ;  but  whether  the  paper  be  lawful  or  unlawful : 
whether  it  be  criminal,  or  innocent,  or  meritorious ;  whether 
the  intent  was  wicked  or  virtuous,  are  matters  of  law  which 
do  not  belong  to  the  jury,  but  are  reserved  for  the  determin* 
ation  of  the  court.  The  prosecutor  selects  and  sets  forth 
such  parts  only  of  the  paper  as  he  deems  exceptionable,  bat 
the  defendant  is  allowed  (2  8alk.  417 ;  3  Term  Rep.  429,) 
to  read  in  evidence  the  context,  in  order  to  determine  the 
intent,  and  yet  how  can  this  evidence  be  material  or  perti- 
nent, if  the  jury  are  not  to  judge  of  that  intent  ?  Or  how 
can  it  be  material  to  the  court  above,  on  the  motion  in  arrest 
of  judgment,  when  tliat  motion  is  founded  entirely  on  the 
charge  as  it  appears  upon  the  face  of  the  record  ?  To  bear 
out  the  doctrine,  the  courts  have  involved  themselves  in  in*^ 
consistency  and  paradox ;  and  I  am  induced  to  believe  that 
it  is  a  departute  from  the  ancient,  simple,  and  true  theory  of 
trial  by  jury  in  criminal  cases.  To  deny  to_  the  jury  the 
right  of  judging  of  the  intent  and  tendency  of  the  act,  is  to 
take  away  the  substance,  and  with  it  the  value  and  security 
of  this  mode  of  trial.  It  is  to  transfer  the  exclusive  cogni- 
zanoe  of  crimes  from  ^the  jury  to  the  courf,  and  to  give  the 
judges  the  absolute  control  of  the  press.  There  is  nothing 
peculiar  in  the  law  of  libels,  to  withdraw  it  from  the 
jurisdiction    of  the   jury.      The   twelve  judges,  in  their 
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•  [*366]  opinion  to  the  bouse  pf  lords,  (April,  *1792,)  admit- 
ted that  the  general  criminal  law  of  England  was 
the  law  of  libel.  Aud  by  the  general  criminal  law  of  Eng- 
land,  the  office  of  the  jury  is  judicial.  '*  They  only  are  the 
judges,"  as  Lord  Somers  observes,  (Essay  on  the  power  aqd 
Duty  of  Grand  Juries,  p.  7,)  "  from  whose  sentence  the  in- 
dicted are  to  expect  life  or  death.  Upon  their  integrity  anjd 
understanding,  the  lives  of  all  that  are  brought  into  judg- 
ment do  ultimately  depend.  From  their  verdict  there  lies 
no  appeal.  They  resolve  both  law  and  fact,  and  this  has  al- 
ways been  their  custom  and  practice." 

If  the  criminal  intent  be,  iu  this  case,  an  inference  of  law, 
the  right  of  the  jury  is  still  the  same.  In  every  criminal 
case,  upon  the  plea  of  not  guilty,  the  jury  may,  and  indeed 
they  tnust^  unless  they  choose  to  find  a  special  verdict,  take 
upon  themselves  the  decision  of  the  law,  as  well  as  the  fact, 
and  bring  in  a  verdict  as  comprehensive  as  the  issue ;  be- 
cause, in  every  such  case,  they  are  charged  with  the  deliver- 
ance of  the  defendant  from  the  crime  of  which  he  is  accused. 
The  indictment  not  only  sets  forth  the  particular  fact  Com- 
mitted, but  it  specifies  the  nature  of  the  crime.  Treasoqs 
are  laid  to  be  done  traitorously,  felonies  feloniously,  and 
public  libels  to  be  published  seditiously.  The  jury  are  called 
to  try,  iu  the  case  of  a  traitor,  not  only  whether  he  commit- 
ted the  act  charged,  but  whether  he  did  it  traitorously  ;  and 
in  the  case  of  a  felon,  not  only  whether  he  killed  such  a  one, 
or  took  such  a  person's  property,  but  whether  he  killed  with 
fiuUice  prepense^  or  took  the  property  feloniously.  So  in 
the  case  of  a  public  libeller,  the  jury  are  to  try,  not  only 
whether  he  published  such  a  writing,  but  whether  he  pub- 
lished it  seditiously.  In  all  these  cases,  from  the  nature  of 
the  issue,  the  jury  are  to  try  not  only  tbe/oc^  but  the  crims 
and  in  doing  so,  they  must  judge  of  the  intent^  in  order  to 
determine  whe'ther  the  charge  be  true,  as  set  forth  in  the 
indictment.  (Dagge  on  Criminal  Law,  b.  1,  c  11, 
a.  2.)    The  law  and  fact  are  so  involved,  that  *the    [367J 
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jury  are  under  an  indispensable  necessity  to  decide  both,  un- 
less they  separate  them  by  a  special  verdict. 

This  right  in  the  jury  to  determine  the  law  as  well  as  the 
fiict  has  received  the  sanction  of  some  of  the  highest  authori- 
ties in  the  law. 

The  inquest,  says  Littleton,  (s.  368,)  may  give  a  verdict 
as  general  as  the  charge,  if  they  will  take  upon  themselves 
the  knowledge  of  the  law.  The  same  principle  is  admitted 
by  Coke,  and  other  ancient  judges ;  (Co.  Litt.  228,  a.  4  Co. 
53  b.  Wrey,  Cb.  J.  Hob.  227,)  although  they  allege  it  to  be 
dangerous  for  the  jury  to  do  so,  because  if  they  mistake  the 
law,  they  run  the  hazard  of  an  attaint.  As  the  jury,  ac- 
cording to  Sir  Matthew  Hale,  assist  the  judge  in  determining 
the  matter  of  fact,  so  the  judge  as«8ts  the  jury  in  deter* 
mining  points  of  law.  And  it  is  the  conscience  of  the  jurff 
he  observes,  that  must  pronounce  the  prisoner  guilty  or  net 
guilty.  It  is  they,  and  not  the  judge,  that  take  upon  them 
his  guilt  or  innocence.  (Hist.  Com.  Law,  c.  12,  H.  H.  P.  G. 
vol.  2,  313.)  Blackstone,  in  his  Commentaries,  (vol.  4,  p. 
364,)  when  speaking  of  the  verdict  of  the  jury  in  criminal 
cases,  saysi  that  the  jury  may  find  A  special  verdict,  where 
they  doubt  the  matter  of  law,  and,  therefore,  choose  to  leave 
it  to  the  determination  of  the  court ;  though  they  have  an 
unquestionable  right  to  determine  upon  all  the  circumstances 
and  find  a  general  verdict,  if  they  will  hazard  a  breach  of 
their  oaths.  The  statute  of  Westm.  2,  (13  Edw.  I,)  which 
declared  that  the  justices  of  €Msise  should  not  compel  the 
jurors  to  say  precisely,  whether  it  be  a  disseisin  or  not,  so  as 
they  state  the  truth  of  the  fact  and  pray  the  aid  of  the  jus- 
ticesj  was  in  affirmance  of  the  common  law ;  (9  Go.  13,  a, 
Plowd.  92,)  and  was  intended  for  the  relief  of  the  jurors,  and 
that  they  should  not  be  compelled  to  find,  at  their  peril, 
things  doubtful  to  them  in  law.  This  indulgence  to  the 
jury,  and  which  extended  to  all  cases  civil  and  criminal,  is 
the  most  decisive  prodf  that  on  a  general  verdict,  the  jury 
were  obliged  to  judge  of  the  whole  matter  in  issu^, 
[*368]    and  that  the  direction  of  the  *court  upon  the  point 
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of  law  was  not  oonclusire  upoa  their  judgments,  or 
binding  on  their  conseienees.  The  twelve  judges,  in  their 
opinion,  to  which  1  have  alluded,  *'  disclaim  the  folly  of  en- 
deavoring to  prove  that  a  jary,  who  can  find  a  general  ver- 
dict, cannot  take  upon  themselves  to  deal  with  matter  of 
law  arising  on  a  general  issue,  and  to  hazard  a  verdict  made 
up  of  thet  fact  and  of  the  matter  of  law,  according  to  their 
eoDceptiou  of  the  law,  against  all  direction  by  the  judge." 

To  meet  and  resist  directly  this  stream  of  authority,  is  im- 
possible^ But  while  the  power  of  the  jury  is  admitted,  it  is 
denied  that  they  can  righifuUy  or  lawfully  exercise  it,  with- 
out compromitting  their  consciences,  and  that  they  are 
bound  implicitly,  in  all  cases  to  receive  the  law  from  the 
court.  The  law  must,  however,  have  iutended,  in  granting 
this  power  to  a  jury,  to  grant  them  a  lawful  and  rightful 
power,  or  it  would  have  provided  a  remedy  against  the  un- 
due exercise  of  it.  The  true  criterion  of  a  legal  power,  is  its 
capacity  to  produce  a  definitive  effect  liable  neither  to  cen- 
sure nor  review.  And  the  verdict  of  not  guilty,  in  a  crimi- 
nal case,  is,  in  every  respect,  absolutely  final.  The  jury  are 
not  liable  to  punishment,  nor  the  verdict  to  control.  No  at- 
taint lies,  nor  can  a  new  trial  be  awarded.  The  exercise  of 
this  power  in  the  jury  has  been  sanctioned,  and  upheld  in 
constant  activity,  from  the  earliest  ages.  It  was  made  a 
question  by  Bracton,  (fol.  119,  a.  b.)  who  was  to  sit  in  judg- 
ment upon  and  decide  points  of  law,  on  appeals  in  capital 
cases.  It  could  not  be  the  king,  he  says,  for  then  he  would 
be  both  -prosecutor  and  judge ;  nor  his  justices,  for  they  rep- 
resented him.  He  thinks,  therefore,  the  curia  and  pares 
were  to  be  judges  in  all  cases  of  life  and  limb,  or  disherison 
of  heir,  where  the  crown  was  the  prosecutor.  And,  indeed, 
it  is  probable  that  in  the  earlier  stages  of  the  English  juridi- 
cal history,  the  jury,  instead  of  deciding  causes  under  the 
direction  of  the  judge,  decided  all  causes,  without  the 
assistance  of  the  judge.  (Barrington  on  the  Statutes,  18, 
26,311.) 

*Tbe  maxim  that  ad  qu(Bsti(mem  legis  respondent   [*369] 
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judicesj  ad  qucMiianem  facti  respondent  jurcUeree^  is 
the  ground  of  the  doctrinei  that  the  jury  are  not  in  any 
case  to  judge  of  the  law ;  and  where  the  law  and  fact  can 
be  separated,  as  in  the  case  of  demurrer  and  special  verdict, 
the  maxim  is  literally  true.  (Yaughan,  149.)  But  a  libel 
is  a  compound  of  law  and  fact.  To  separate  them  is  diffi- 
cult and  dangerous,  and,  without  a  special  verdict,  the  jury 
are  authorized  and  bound  to  judge  from  a  combined  consid'- 
eration  of  both.  If  the  axiom  be  construed  so  strictly  as  to 
exclude  the  jury  in  every  case,  from  any  concern  with  ques* 
tions  of  law  that  arise  on  the  trial,  it  would  equally  exclude 
the  jury  in  every  case,  from  any  concern  with  questions  of 
law  that  arise  on  the  trial,  it  would  equally  exclude  the  court 
from  any  capacity  or  right  to  consider  the  fact,  and  no  new 
trial  could  b^  awarded  on  the  ground  that  the  jury  had  mis- 
taken the  f8u:t.  But  the  maxim  is  to  be  received,  on  the 
one  side  as  well  as  on  the  other,  with  some  qualification,  to 
be  defined  by  the  necessity  of  the  case  and  the  practice  of 
the  courts. 

The  first  case  I  have  met  with,  in  which  the  question 
arose  between  the  jurisdiction  of  the  court  and  jury,  was 
upon  the  trial  of  Lilburne  for  high  treason,  in  1549.  (2  St. 
Tr.  69,  81,  82.;  He  insisted,  in  coarse  but  intelligible  lan- 
guage, that  the  jury  were  judges  of  law  and  fact,  but  the 
court,  in  language  equally  rude,  denied  it.  He' insisted  upon 
the  privilege  of  reading  law  to  the  jury,  but  the  court  re- 
fused it.  The  jury,  however,  acquitted  him,  and  they  de- 
clared that  they  took  themselves  to  be  judges  of  the  law  as 
well  as  of  the  fact,  notwithstanding  the  court  had  said  other- 
wise. BtisheWs  Case  followed  soon  after,  and  it  is,  in  every 
view,  important.  (7aughan,  135.  Sir  T.  Jones,  13.)  He 
was  one  of  the  jurors,  on  the  trial  of  an  indictment  for  a 
misdemeanor,  before  the  court  of  oyer  and  terminer  in  Lon- 
don, and  was  fined  and  committed,  because  he  and  the  other 
jurors  acquitted  the  defendant  against  full  proof,  and  ogainet 
the  direction  of  the  courts  in  matter  of  law*  He  wi^ 
[*370J    brought  into  the  court  of  C.  B.  upon  *habeas  cor- 
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pus  and  discharged  ;  and  Lord  Ch.  J.  Yanghan  deliv- 
ered, upon  that  occasion,  in  behalf  of  the  court,  a  learned 
and  profound  argument  in  favor  of  the  rights  of  the  jury. 
He  admitted  that  where  the  law  and  fact  were  distinct,  the 
provinces  of  the  court  and  jury  were  exclusive  of  each  other, 
so  that  if  it  be  demanded  what  is  a  fact,  the  judge  cannot 
answer  it,  and  if  what  is  the  law,  the  jury  cannot  answer  it. 
But  that  upon  all  general  issues,  where  the  jury  find  a  gen- 
eral verdict,  they  resolve  both  law  and  fact  completely,  and 
not  the  fact  by  itself. 

Upon  the  trial  of  Algernon  Sidney,  (3  St.  Tr.  817,)  the 
question  did  not  distinctly  arise,  but  Lord  Ch.  J.  Jeffries,  in 
his  charge  to  the  jury,  told  them  it  was  the  duty  of  the  court 
to  declare  the  law  to  the  jury,  and  the  jury  were  hound  to 
receive  their  declaration  of  the  law.  They  did,  in  that  case, 
unfortunately,  receive  the  law  from  the  court,  and  convicted 
the  prisoner,  but  his  attainder  was  afterwards  reversed  by 
parliament ;  and  the  law,  as  laid  down  on  that  trial,  was 
denied  and  reprobated,  and  the  violence  of  ther  judge,  and 
the  severity  of  the  jury,  held  up  to  the  reproach  and  detes- 
tation of  posterity.  The  case  of  the  Seven  Bishops  (4  St. 
Tr.)  is  a  precedent  of  a  more  consoling  kind ;  it  was  an 
auspicious  and  memorable  instance  of  the  exercise  of  the 
right  of  the  jury  to  determine  both  the  law  and  the  fact.  I 
shall  have  occasion  to  notice  this  case  hereafter,  and  shall 
only  observe  for  the  present,  that  the  counsel  on  the  trial 
went  at  large  into  the  consideration  of  the  law,  the  intent 
and  the  fact ;  and  although  the  judges  differed  in  opinion,  as 
to  what  constituted  a  libel,  they  all  gave  their  opinions  in  the 
style  of  advice,  not  of  direction,  and  expressly  referred  the 
law  and  the  fact  to  the  jury.  MV.  J.  Holloway,  in  particu- 
lar, observed,  that  whether  libel  or  not,  depended  upon  the 
ill  intentj  and  concluded  by  telling  the  jury,  it  was  left  to 
them  to  determine. 

In  the  case  of  TVcAtn,  (6  St.  Tr.  642,)  who  was  tried  for 
a  libel  before  Ch.  J.  Holt,  in  1704,  the  judge,  in  his 
^charge  to  the  jury,  expressly  submitted  to  them  the    [*371] 
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whole  questioa  on  the  libel.  After  reasoQing  on  the 
libellous  nature  of  the  publication,  he  obsenree  that  ngw 
they  are  to  consider  whether  the  toorde  he  had  read  to  them^ 
did  hot  tend  to  beget  an  iU  opinion  of  the  administratien 
qf  the  government. 

The  weight  of  the  decisions  thus  far,  was  clearly  in  faror 
of  the  right  of  the  jury  to  decide  generally  upon  the  law 
and  the  fact.    But,  since  the  time  of  Lord  Holt,  the  ques- 
tion before  us  has  been  an  unsettled  and  litigious  one  ia 
Westminster  Hall.    Lord  Mansfield  was  of  opinion  (3  Term 
Rep.  429,)  that  the  formal  direction  of  every  judge,  since 
the  revolution,  had  been  agreeable  to  that  given  in  the  case 
of  the  Dean  of  St.  Asaph ;  but  the  earliest  case  he  mentions 
is  that  of  Franklin,  before  Lord  Raymond,  in  1761 ;  (9  St 
Tr.  255,)  and  that  has  been  considered  as  the  formal  intro« 
duction  of  the  doctrine  now  under  review.    The  cbai^  of 
Sir  John  Holt,  in  TSichin^s  Case,  appears  to  me  to  be  de» 
cidedly  to  the  contrary ;  and  in  another  case  before  Holt, 
(11  Mod.  86,  Queen  v.  Brown^)  the  attorney-general  ad- 
mitted that  the  jury  were  the  judges  quo  animo  the  libel  was 
made.    The  new  doctrine,  as  laid  down  in  the  present  case, 
may,  therefore,  be  referred  to  the  case  of  Franklin.    But  in 
Onebtfe  Case,  (2  Ld.  Raym.  1485;  2  Str.  766,)  who  was 
tried  a  few  years  before,  for  murder,  Lord  Raymond  and  the 
court  of  K.  B.  advanced  a  general  doctrine,  which  may  per- 
haps be  supposed  to  curtail  the  power  of  the  jury  as  much 
as  the  decision  in  the  case  before  us.    He  said,  that  all  the 
judges  agreed  in  the  proposition,  that  the  court  were  the 
judges  of  the  malice,  and  not  the  jury ;  that  upon  the  trial 
the  judge  directs  the  jury,  as  to  the  law  arising  upon  the 
facts,  and  the  jury  may,  if  they  think  proper,  give  a  gen- 
eral verdict ;  or  if  they  find  a  special  verdict,  the  court  is  to 
form  their  judgment  from  the  facts  found,  whether  there  was 
malice  or  not  ,*  because,  in  special  verdicts,  the  jury  never 
find,  in  express  terms,  the  malice,  but  it  is  left  to  be  drawn 

by  the  court. 
[*372]       *The  case  to  which  this  opinion  applied,  was  that 
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of  a  special  verdict,  and  taking  it  together,  I  see  no- 
thing in  it  inconsistent  with  my  view  of  the  subject.  But, 
Sir  Michael  Foster,  in  his  Discourse  on  Homicide,  (p,  266, 
266,  267,)  and  probably  with  this  decision  in  view,  lays  it 
down  as  a  rule,  that  the  malus  animusj  which  is  to  be  col- 
lected from  all  the  circumstances,  is  a  question  for  the  court 
and  not  for  the  jury ;  and  that  where  the  law  is  clear,  the 
jury,  under  the  direction  of  the  court,  in  point  of  law,  may, 
and,  if  they  are  well  advised,  always  will,  find  a  general 
verdict,  conformably  to  such  direction,  for,  he  adds,  ad  qucBS- 
iianem  juris  non  respondent  juratores.  This  opinion,  laid 
down  in  this  unqualified  manner,  while  it  admits  the  powerj 
goes  far  to  hold  that  the  jury  are  of  right  bound  in  all  cases, 
to  receive  as  conclusive,  the  direction  of  the  court.  He  re- 
fers, however,  to  no  decisions  to  warrant  this  opinion,  and  it 
must  be  received  on  his  single,  although,  undoubtedly,  very 
respectable,  authority.  If  he  alluded  to  the  case  of  Oneby, 
or  to  any  of  the  important  cases  in  homicide^  which  are  there 
cited,  they  do  not  warrant  the  doctrine,  for  those  were  cases 
of  special  verdicts  where  the  malice  is  referred  to  the  judg- 
ment of  the  court.  To  say  that  the  jury  cannot  rightfully 
judge  of  the  malus  animus  of  the  prisoner,  in  which  his 
crime  consists,  is,  in  my  opinion,  a  monstrous  proposition, 
destructive  of  the  essence  and  excellence,  of  trial  by  jury, 
and  inconsistent  with  the  genius  of  the  English  judiciary, 
as  drawn  from  its  history  and  constitutional  policy. 

To  return  to  the  case  of  Franklin  ;  the  counsel  for  the  de- 
fendant, who  were  very  able  lawyers,  contended  that  the  jury 
had  a  right  to  judge  of  the  intent  and  tendency  of  the  pub- 
lication ;  but  Lord  Raymond,  in  his  direction  to  the  jury^ 
went  the  whole  length  of  the  charge  in  the  present  case.  He 
told  the  jury  that  there  were  two  things  only  for  their  con- 
sideration ;  Ist.  Whether  the  defendant  was  guilty  of  pub- 
lishing; and,  2d.  Whether  the  innuendoes  were 
justly  stated  and  applied,  and  that  *the  third  ques-  [*373J 
tion,  whether  the  publication  was  libellous,  belonged 
exclusively  to  the  court  as  matter  of  law.    The  same  doc- 
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trine  \iras  laid  down  by  Ch.  J.  Lee,  in  the  case  of  Oven  ;  (10 
St.  Tr.  Appendix,  196,)  by  Sir  Dndtey  Ryder,  in  the  case  of 
Nutt ;  and  by  Lord  Mansfield,  in  the  cases  of  Shebbeare, 
Woodfall,  and  others.  (5  Burr.  266L  3  Term  Rep.  430.) 
It  is  to  be  observed,  however,  that  in  none  of  these  cases  did 
the  counsel  for  the  defendants  renounce  what  they  conceived 
to  be  the  privilege  of  the  defendants,  and  the  right  of  the 
jury.  Lord  Gnmden  was  counsel  for  the  defendants,  in  the 
cases  of  Owen  and  Shebbeare,  and  he  claimed  and  exercised 
the  right  of  addressing  the  jury,  on  the  whole  matter  of  the 
libel.  (Parliamentary  Senator,  vol.  6,  p.  822.)  In  the  case 
of  Woodfall,  the  defendant's  counsel  likewise  pressed  the 
jury  to  acquit  him,  on  the  ground  that  the  intent  was  inno- 
cent, and  the  paper  not  libellous ;  and  the  counsel  for  the 
crown,  on  the  other  hand,  urged  to  the  jury  the  criminal  in- 
tent and  pernicious  tendency  of  the  paper.  The  same  stepe 
were  followed  by  counsel,  in  the  case  of  the  Dean  of  St. 
Asaph.  (3  Term  Rep.  428.)  This  uniform  practice  of 
counsel  of  the  first  rank  at  the  bar,  is  pretty  strong  evidence 
that  the  rule  laid  down  in  Franklin^s  Case  was  never  ac- 
quiesced in,  nor  regarded  as  the  settled  law.  But  it  was  not 
the  counsel  only  who  dissented  from  this  doctrine.  Lord 
Camden  and  Lord  Loughborough  did,  as  judges,  uniformly 
resist  it,  and  one  of  them  declared,  that  it  had  always  been 
his  practice,  in  cases  of  libel,  to  state  the  law  as  it  bore  on 
the  facts,  and  to  refer  the  combined  consideration  to  the  jury. 
(Senator,  vol.  3,  p.  647,  660,  661 ;  vol.  6,  p.  686,  822 )  So 
Lord  Mansfield  departed  from  Lord  Raymond's  rule,  upon 
the  trial  of  John  Home.  (11  St.  Tr.  2S3.)  He  told  the  jury 
there  were  two  points  for  them  to  satisfy  themselves  in,  in 
order  to  form  their  verdict.    1st.  Did  the  defendant  compose 

and  publish  ?  2d.  Was  the  sense  of  the  paper  libel- 
[*374]    lous,  as  charged  ?    *He  concluded  by  telling  them, 

that  they  would  judge  of  the  meaning  ofit;  that  it 
V)as  a  matter  for  their  judgment.  His  lordship  admits  to 
us,  in  another  place,  (3  Term  Rep.  418,)  that  the  counsel  for 
the  crown  and  the  judges  have  sometimes  expiated  to  the 
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jury  on  ther  enormity  of  the  libel,  with  the  view  to  remove 
prejudices,  and  obviate  captivating  harangues;  and  this  con- 
fession shows  the  difficulty  and  danger  of  attempting  lo  sep- 
arate the  law  and  the  fact,  the  publication  and  the  intent, 
when  the  issue,  the  arguments  of  counsel,  and  the  verdict, 
comprehended  both* 

The  constant  struggle  of  counsel  and  of  the  jury,  against 
the  rule,  so  emphatically  laid  down  by  Lord  Raymond,  the 
disagreement  amons:  the  judges,  and  the  dangerous  tendency 
of  the  doctrine,  as  it  affected  two  very  conspicuous  and  proud 
monuments  of  English  liberty,  trial  by  jury,  and  the  freedom 
of  the  press,  at  length  attracted  and  roused  the  attention  of 
the  nation  The  question  was  brought  before  the  parlia- 
ment, and  debated  in  two  successive  sessions.  (In  1791  and 
1792,  see  Debates  in  the  Senator,  vols.  3,  4,  5.)  There  was 
combined,  in  the  discussion  of  this  dry  law  question,  an 
assemblage  of  talents,  of  constitutional  knowledge,  of  practi- 
cal wisdom,  and  of  professional  erudition,  rarely  if  ever  before 
8urpassed.(a)  It  underwent  a  patient  investigation  and 
severe  scrutiny,  upon  principle  and  pr^edent,  and  a  bill 
declaratory  of  the  right  of  the  jury  to  give  a  general  verdict 
upon  the  whole  matter  put  in  issue,  without  being  required 
or  directed  to  find  the  defendant  guilty  merely  on  the  proof  of 
publication  and  the  truth  of  the  innuendoes^  was  at  length 
agreed  to,  and  passed  with  uncommon  unanimity*  It  is 
entiiled  '<  An  act  to  remove  doubts  respecting  the 
functions  *of  juries  in  cases  of  libel ;"  and,  although  [*375] 
I  admit,  that  a  declaratory  statute  is  not  to  be  receiv- 
ed as  conclusive  evidence  of  the  common  law,  yet  it  must  be 
considered  as  a  very  respectable  authority  in  the  case ;  and 
especially,  as  the  circumstances  attending  the  passage  of  this 
bill,  reflect  the  highest  honor  on  the  moderation,  the  good 

(a)  For  the  bill,  Mr.  Fox,  Mr.  Pitt,  M<  Donald,  (Attoroey-General,)  Scott, 
(Solicitor-General,)  Erakine,  Bearcroft,  Sir  R.  P  Ardeo,  (Master  of  the  Rolls,) 
Lord  Stanhope,  Camden,  Louf^hboroogh,  and  Grenville. 

Against  the  bill,  Lords  Tborlow,  Kenyon,  and  Bathnnt 
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sense,  and  the  free  and  independent  spirit  of  the  British 
parliament. 

It  was,  no  doubt,  under  similar  impressions  of  the  subject, 
that  the  act  of  congress,  for  punishing  certain  libels  against 
the  United  States,  (Laws  U.  S.  vol.  4,  p.  204,)  enacted  and 
declared^  that  the  jury  who  should  try  the  cause,  should 
have  a  right  to  determine  the  law,  and  fact,  under  the  direc- 
tion of  the  court,  as  in  other  cases  ;  and  before  the  passing 
of  that  statute,  the  same  doctrine  was  laid  down  in  full 
latitude,  and  in  explicit^ terms,  by  the  supreme  court  of  the 
United  States.    (3  Dallas,  4.) 

The  result,  from  this  view,  is,  to  my  mind,  a  firm  convic- 
tion that  this  court  is  not  bound  by  the  decisions  of  Lord 
Raymond,  and  his  successors.  By  withdrawing  from  the 
jury  the  consideration  of  the  essence  of  the  charge,  they 
render  their  function  nugatory  and  contemptible.  Those 
opinions  are  repugnant  to  the  more  ancient  authorities 
which  had  given  to  the  jury  the  power,  and  with  it  the 
right,  to  judge  of  the  law  and  fact,  when  they  were  blended 
by  the  issue,  and  which  rendered  their  decisions,  in  criminal 
cases,  final  and  conclusive.  The  English  bar  steadily 
resisted  those  decisions,  as  usurpations  on  the  rights  of  the 
jury.  Some  of  the  judges  treated  the  doctrine  as  erroneous, 
and  the  parliament,  at  last,  declared  it  an  innovation,  by 
restoring  the  trial  by  jury,  in  cases  of  libie,  to  that  ancient 
vigor  and  independence,  by  which  it  had  grown  so  precious 
to  the  nation  as  the  guardian  of  liberty  and  life,  against  the 
power  of  the  court,  the  vindictive  {Persecution  of  the  prose- 
cutor, and  the  oppression  of  the  government. 
[*376]  *I  am  aware  of  the  objection  to  the  fitness  and 
competency  of  a  jury  to  decide  upon  questions  of 
law,  and  especially,  with  a  power  to  overrule  the  directions 
of  the  judge.  In  the  first  place,  however,  it  is  not  likely 
often  to  happen,  that  the  jury  will  resist  the  opinion  of  the 
court  on  the  matter  of  law.  That  opinion  will  generally 
r«iceive  its  due  weight  and  effect ;  and  in  civil  cases  it  can, 
and  always  ought  to  be  ultimately  enforced  by  the  power  of 
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setting  aside  the  verdict.  Bat  in  human  institutions,  the 
question  is  not,  whether  e(very  evil  contingency  can  be 
avoided,  but  what  arrangement  will  be  productive  of  the 
least  inconvenience.  And  it  appears  to  be  most  consistent 
with  the  permanent  security  of  the  subject,  that  in  criminal 
cases  the  jury  should,  after  receiving  the  advice  and  assis- 
tance of  the  judge,  as  to  the  law,  take  into  their  considera- 
tion all  the  circumstances  of  the  case,  and  the  intention  with 
which  the  act  was  (jlone,  and  to  determine  upon  the  whole, 
whethex  the  act  done,  be,  or  be  not,  within  the  meaning  of 
the  law.  This  distribution  of  power,  by  which  the  court 
and  jury  mutually  assist,  and  mutually  check  each  other, 
seems  to  be  the  safest,  and,  consequently,  the  wisest  arrange- 
ment, in  respect  to  the  trial  of  crimes.  The  constructions  of 
judges  on  the  intention  of  the  party  may  often  be  (with  the 
most  upright  motives)  too  speculative  and  refined,  and  not 
altogether  just  in  their  application  to  every  case.  Their 
rules  may  have  too  technical  a  cast,  and  become,  in  their 
operation,  severe  and  oppressive.  To  judge  accurately  of 
motives  and  intentions,  does  not  require  a  master's  skill  in 
the  science  of  law.  It  depends  more  on  a  knowledge  of  the 
passions,  and  of  the  springs  of  human  action,  and  may  be 
the  lot  of  ordinary  experience  and  sagacity. 

My  conclusion  on  this  first  point  then,  is,  that  upon  every 
indictment  or  information  for  a  libel,  where  the  defendant 
puts  himself  upon  the  country,  by  a  plea  of  not  guilty, 
the  jury  have  a  right  to  jtidge,  not  only  of  the 
*fact  of  the  publication,  and  the  truth  of  the  innueii-  [*377] 
does,  but  of  the  intent  and  tendency  of  the  paper,  and 
whether  it  be  a  libel  or  not ;  and,  in  short,  of  <'  the  whole 
matter  put  in  issue  upon  such  indictment  or  information." 
(Stat  38  Geo.  Hi.)  That  in  this,  as  in  other  criminal  cases, 
it  is  the  duty  of  the  court,  "  according  to  their  discretion, 
to  give  their  opinion  and  direction  to  the  jury  on  the  matter 
in  issue  f  and  it  is  the  duty  of  the  jury  to  receive  the  same 
with  respectful  deference  and  attention,  and,  unless  they 
choose  to  find  a  special  verdict,  they  are  then  to  exercise 


377  CAgE  IN  THE  SUPREME  COURT 


People  V.  Croswell. 


their  own  judgments  on  the  matter  in  issue,  with  discretion 
and  integrity. 

2.  The  second  point  in  the  case,  although  a  question  of 
evidence  merely,  is  equally  important,  and  still  more  diffi- 
cult. It  was  made  a  very  prominent  point  upon  the  argu- 
ment,  and  the  decision  of  it  is  essential  for  the  direction  of 
the  judge  who  is  to  preside  at  the  new  trial  that  may  be 
awarded. 

As  a  libel  is  a  defamatory  publication,  made  with  a  mali- 
'  cious  intent,  the  truth  or  falsehood  of  the  charge  may,  in 
many  cases,  be  a  very  material  and  pertinent  consideration 
with  the  jury,  in  order  to  ascertain  that  intent.    There  can 
be  no  doubt  that  it  is  competent  for  the  defendant  to  rebat 
the  presumption  of  malice,  drawn  from  the  fact  of  publica- 
tion ;  and  it  is  consonant  to  the  general  theory  of  evidence,  and 
the  dictates  of  justice,  thtit  the  defendant  shotild  be  allowed 
to  avail  himself  of  every  fdct  and  circumstance  that  may 
serve  to  repel  that  presumption.    And  what  can  be  a  more  im* 
portant  circumstance  than  the  truth  of  the  charge,  to  deter- 
mine the  goodness  of  the  motive  in  making  it,  if  it  be  a  charge 
against  the  competency  or  purity  of  a  character  in  pubiic 
trust,  or  of  a  candidate  for  public  favor,  or  a  charge  of  ac- 
tions in  which  the  community  have  an  interest,  and  are 
deeply  concerned?    To  shut  out  wholly  the  inquiry  into 
the  truth  of  the  accusation,  is  to  abridge  essentially  the 
means  of  defence.    It  is  to  weaken  the  arm  of  the 
[*378]    defendant,  *and  to  convict  him,  by  means  of  a  pre- 
sumption, which  he  might  easily  destroy  by  proof 
that  the  charge  was  true,  and  that,  considering  the  nature 
of  the  accusation,  the  circumstances  and  time  under  which 
it  was  made,  and  the  situation  of  the  person  implicated,  his 
motive  could  have  been  no  other  than  a  pure  and  disinterest- 
ed regard  for  the  public  welfare.    At  the  same  time,  this 
doctrine  will  not  go  to  tolerate  libels  upon  private  character, 
or  the  circulation  of  charges  for  seditious  and  wicked  ends, 
or  to  justify  exposing  to  the  public  eye  one's  personal  defects 
or  misfortunes.    The  public  have  no  ooncern  with,  nor  are 
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they  injured  by  such  information,  and  the  truth  of  the 
charge  would  rather  aggravate  than  lessen  the  baseness  and 
evil  tendency  of  the  publication.  It  will,  therefore,  still  re- 
main, in  every  case,  a  question  for  the  jury,  what  was  the 
intent  and  tendency  of  the  paper,  and  how  far  the  truth,  in 
the  given  case,  has  been  used  for  commendable,  or  abused 
for  malicious  purposes. 

This  principle  in  the  law  of  libels  is  considered  as  ration- 
al and  sound,  in  an  ethical  point  of  view  ;  (Paley's  Moral 
Philosophy,  p.  188,)  and  to  this  extent,  the  waiters  on  the 
civil  law  have  allowed  the  truth  to  excuse  a  defamatory  ac« 
cusation*  The  opinion  of  Yinnius,  in  his  Commentaries  on 
the  Institutes,  (lib.  4,  tit.  4,  s.  1,)  is  so  pertinent  and  forcible, 
and  he  states  the  just  distinction  with  such  perspicuity,  that 
what  he  says  merits  our  particular  attention.  '*  Tria  fere 
hie  quaeri  solent  ?  Primum  est,  an  Veritas  convitii  excuset 
injuriantero.  Interpretes  vulgo  respondent,  excusare,  si  id, 
quod  objicitur,  tale  est,  ut  publice  intersit  illud  sciri ;  veluti 
si  quis  tatro,  homicide,  adulter,  sacrilegus  appelletur :  eoque 
pertinere  responsum  jurisconsulti  in  L.  cum  qui  18,  in  pr. 
hoc  tit.  ubi  ait,  eum,  qui  nocentem  infamavit,  non  esse  bo- 
num  et  asqnum  condemnari.  "Peccatta  euim  nccentium 
nota  esse  et  oportere  et  expedire.  Hoc  autem  vel  maxima 
pfocedet,  si  infamaverit  apud  rnagistratum :  quoniam  turn 
omnino  prsQsumitur  fecisse,  ut  su|ier&bjectocrimine, 
quod  tamen  utique  *probare  debet,  inquisitio  institu-  [*379] 
eretur.  Alias  si  ex  circumstantiis  animus  injuriandi 
adfuisse  arguatur,  veluti  si  in  rixa  id  fecerit  odio  impulsus, 
petulantiam  istam  impunitam  relinqui  nondebere,  1.  3,  c.  de 
off,  rect.  prov.  Sin  autem  quod  objicitur  innotescere  nihil 
interest,  puta  si  alter  pasnam  delicti  sui  sustinuerit,  aut  si 
vitium  naturale  objiciatur,  claudus  aliquis,  luscus  aut  gib- 
bosus  vocetur,  veritatem  convitii  non  excusare,  quominus 
animo  injuriandi  id  factum  prs^umatur:  coutrnrii  tamen 
probationem  hie  admittendam," 

That  falsehood  is  a  material  ingredient  in  a  public  libel,  is 
a  doctrine  not  without  precedent  in  former  times ;  it  has 
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always  been  asserted,  and  occasionally  admitted,  by  the 
English  courts.  In  this  country  it  has  taken  firmer  root, 
and  in  regard  to  the  measures  of  government,  and  the  char- 
acter and  qualifications  of  candidates  for  public  trast,  it  is 
considered  as  the  vital  support  of  the  liberty  of  the  press. 

The  English  decisions  on  the  subject  of  libels  have  not 
been  consistent  in  principle.  The  reason  assigned  for  the 
punishment  of  libels,  whether 'true  or  false,  is  because  they 
tend  to  a  breach  of  the  peace,  by  inciting  the  libelled  party  to 
revenge,  or  the  people  to  sedition.  It  is  not  the  matter,  but 
the  manner,  say  the  books,  which  is  punishable.  (1  Hawk, 
tit.  Libel,  s.  3,  6,  7.  Hudson  on  the  Star  Chamber,  p.  102.) 
This  reason,  however,  according  to  some  late  decisions,  is 
made  to  yield  to  stronger  reasons  of  a  public  nature,  although 
the  instances  given  come  equally  within  the  rule,  as  they 
equally  tend  to  defame  and  provoke.  It  is  no  libel  to  pub- 
lish a  true  account  of  proceedings  in  parliament  or  courts  of 
justice,  notwithstanding  the  paper  may  be  very  injurious  to 
the  character  of  individuals  or  of  magistrates ;  because  those 
proceedings  are  open  to  all  the  world,  and  it  is  of  vast  im- 
portance to  the  public,  that  they  should  be  generally  known, 

(8  Term  Rep.  297,  298 ;  1  Bos.  &  Pull.  626.)    It 
[*380]     was  held  no  libel  to  treat  with  asperity  the  *charac- 

ter  of  the  officers  of  Greenwich  hospital,  where  the 
publication  was  distributed  only  among  the  governors  of  the 
hospital,  because  they  are  the  persons  who,  from  their  situa- 
tion, are  called  upon  to  redress  the  grievance,  and  have  the 
power  to  do  it.  {Rex  v.  Baillie,  Mich.  20  Geo.  Ill,  by  Lord 
Mansfield.  Esp.  Dig.  606.)  It  might  be  easily  perceived, 
that  according  to  the  same  doctrine,  it  ought  not  to  be  a  libel 
to  publish  generally  a  true  account  of  the  character  and  con- 
duct of  public  rulers,  because  it  is  of  vast  importance  that 
their  character  and  actions  should  be  accurately  understood, 
and  especially  by  the  public,  to  whom  alone  they  are  respon- 
sible. This  rule  of  decision,  in  the  difierent  cases,  varies, 
but  the  principle  applies  equally  to  each. 
The  doctrine  that  the  truth  of  the  matter  charged,  was  no 
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defence  to  u  public  prosecution  for  a  libel,  came  from  the 
court  of  Star  Chamber.  William  Hudson,  who  was  an  emi- 
nent practiser  in  that  court,  in  the  reign  of  James  I.,  com* 
piled,  early  under  his  successor^  a  very  copious  and  learned 
treatise  on  its  jurisdiction  and  practice.  (See  2  Collectanea 
Juridica.)  He  says,  that  libels  had  in  all  ages  been  severely 
punished  there,  but  especially  when  they  began  to  grow  fre- 
quent, about  the  reign  of  Elizabeth.  This  fact  would  lead 
to  interesting  reflection.  The  era  here  referred  to,  was  the 
very  time  when  the  use  of  printing  had  grown  familiar, 
when  learning  was  disseminated,  when  civil  and  political 
rights  became  objects  of  inquiry,  and,  to  use  the  words  of 
Mr.  Hume,  when  "symptoms  had  appeared  of  a  more  free 
and  independent  genius  in  the  nation."  Hudson  cites  up* 
wards  of  twenty  adjudged  cases,  in  the  Star  Chamber,  upon 
libels,  and  says  that  there  were  two  gross  errors,  which  had 
crept  into  the  world  concerning  libels,  one  of  which  was, 
that  it  was  not  a  libel,  if  true,  but  this,  he  adds,  had  been 
long  since  expelled  out  of  that  court ;  and  he  mentions  the 
case  of  Breverton^  Mich.  2  Jac.  L,  in  which  that  spe- 
cies of  defence  was  attempted  to  a  charge  of  'bribery  ['SSI] 
and  extortion  in  a  public  trust,  and  was  overruled. 
This  treatise  of  Hudson  establishes  two  very  important  facts ; 
the  one  that  the  court  of  Star  Chamber  established  the  doc- 
trine in  question,  and  the  other,  that  it  was  still  the  public 
sentiment,  which  he  calls  "a  gross  error  in  the  world,"  that 
the  truth  might  be  a  defence  to  a  libel ;  and  this  defence  was 
attempted  in  that  court  as  late  as  the  reign  of  James.  Mr. 
Barrington  (Observations  on  the  Statutes,  68,)  has  given  us 
a  part  of  a  curious  letter,  written  at  that  time  by  the  Dean  of 
St.  Paul's,  from  which  we  may  infer  his  alarm  and  disgust 
at  the  new  libel  doctrines  of  the  Star  Chamber.  "  There  be 
many  cases,"  he  observes, ''  where  a  man  may  do  his  coun- 
try good  service,  by  libelling ;  for  where  a  man  is  either  too 
great,  or  his  vices  too  general  to  be  brought  under  a  judiciary 
accusation,  there  is  no  way  but  this  extraordinary  method  of 
accusation.  Sealed  letters  in  the  Star  Chamber  have  now 
Vol.  hi.  69 
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a  days  been  judged  libels"  Lord  Coke  has  reported  soma 
of  those  Star  Chamber  decisionsi  on  this  very  subject,  and  ia 
one  of  which  we  find  the  same  point  resolved,  that  had  beea 
ruled  the  year  before  in  the  case  of  Brevertoiij  (Pasch.  3 
Jac.  I. ;  5  Co.  125.)  He  was,  in  his  time,  says  Hudson,  as 
well  exercised  in  the  case  of  libels,  as  all  the  attorneys  that 
ever  were  before  him ;  and  yet  it  appears  he  was  not  so  well 
disciplined  in  the  new  doctrine,  but  that  in  the  case  of  Lake 
T.  Hutiouy  (Hob.  252,)  which  afterwards  arose  in  the  Star 
Chamber,  he  insisted,  that  if  the  libel  was  true,  the  defendant 
might  justify  it.  These  cases  and  facts  are  sufficient  to 
chow  that  the  doctrine  in  question  was  not  considered  then 
as  the  settled  law :  that  it  was  regarded  as  an  iunovatioQj 
for  it  gave  dissatisfaction,  and  met  with  opposition. 

The  proceedings  in  the  star  chamber  were  according  to 
the  course  of  those  courts  which  follow  the  civil  law.    They 

proceeded  by  bill,  without  a  jury,  and  compelled  the 
[*382]    party  accused  to  answer  upon  oath.  The  decisions  *of 

that  court  upon  libels,  were  probably  borrowed,  in  a 
great  degree,  from  Justinian's  code.(a)    The  very  definition 

(a)  T^e  MTerity  of  tlie  Roman  Uw,  in  the  punuhroent  of  libellers,  ia  re« 
markable.  According  to  an  obaenration  of  Cicero,  (De  Repub.  lib.  4,)  pra« 
aarred  in  a  work  of  St  Aaguatine,  (Da  Civit  lib.  2,  o.  6,)  libeHerB,  by  a  lav 
of  tbe  (tfff/oe  tables,  were  pnnialied  with  death.  *'  Noatra  contra  zii  tabute 
qnam  perpaucaa  res  capita  aanziaaent,  in  hie  banc  qaoqae  aanciendnm  pnta* 
▼arnnt ;  ti  quia  actitaviaMt,  nve  carmen  condidiaset,  qnod  infamiam  afferret 
flagitiumve  alteri.  Frsclare  jadicea  enim,  ae  magietratuam  diflceptationiboa 
legitimia  propoaitam  vitam,  non  poetarnro  ingeniin  haliere  debemue  ;  nee  pro* 
bum  aadir«if  nisi  ea  lege,  ot  respoodere  liceat  et  jadicio  defendere."  Again, 
(Frag.  Cic  apnd  S.  Ang.  lib.  2,  cap.  13,  Civit)  Probria  et  injuriia  poetarum 
anbjectam  vitam  famamqne  habere  nolueront,  capita  enim  punira  sanoientaa, 
tale  carmen  condere  si  quia  auderet 

Tbe  law  (vii)  of  the  twelve  tables,  as  given  by  J.  Gronovina,  (1  Gravina 
Orig  Jor.  Civ.  40,  309,  401,)  ia  aa  follows,  <*  Si  quis  ptpnlo  occentasaet  ear- 
menre  condidisset,  qnod  iufamiam  fazit,  flagitiomTe  alleri,  fastibua  feritar." 

The  ezpreasion  of  Cicero  ia  general,  without  adverting  to  the  manner  of  in- 
flicting the  punishment,  and  it  might  be  supposed,  from  the  words  of  the  law 
itself,  that  though  the  libeller  was  cudgelled  or  baetinadoed,  yet  it  was  not, 
in  all  cases,  carried  ao  far  as  to  produce  death.  For  like  the  Russian  punish- 
ment of  the  kfioult  it  would  depend  on  the  executioner,  or  the  mode  of  apply- 
jng  the  cudgel,  whether  the  death  af  the  criminal  waa  tha  conaeqaenca.    Bat 


OF  THE  STATE  OF  NEW  YORK.  882 

People  V.  CrOBwell. 

of  a  libel,  and  the  title  of  one  of  Coke's  cases,  was  taken 
from  thence ;  and  Halliwood^s  case^  in  the  43  and  44  Eliz. 

Vinnias  and  other  commeiitaipre  adopt  tiie  laog«age  of  Cieero,  and  spaak  of 
the  punisbiDent  as  capital,  antil  altered  by  the  Cornelian  law  ;  (Vinu.  Comni. 
lib.  4,  tit  4,  1.)  And  Graviiia  says,  fuatibuB  ferire,  eat  ad  necem  eadere. 
Horace  alludes  to  the  same  mode  of  punishment ;  but  it  certainly  was  not 
capital  in  the  Aiigaatan  age;  (2  Epiii.  1«  152.) 

Quinetiam  lex 
Pcenaque  lata,  malo  que  nollet  carmine  quenqnam 
Describl ;  vertere  modnm,  formidine  fastis 
Ad  bene  dicendum  delectandnmque  redact! . 

Bnt,  accordinit  to  the  same  poet,  (Ibid.  1.  83,)  if  the  object  of  the  satiro 
dcsenred  the  lash*  the  conrt  joined  in  the  laagh  and  dismisned  the  aathiMt. 

(Treb.)  Si  mala  condiderit  in  qnem  quia  carmine,  just  eat 

Jndiciomque.  ((Inr.)  Esto,  si  qois  mala  ;  si  bona  si  qiiis 
Jndiee  condiderit  Jandalus  Gttsare  t    Si  qnis 
Opprobits  dignnm  latraverit,  integer  Ipse  ? 

(Treb.)  Solventur  risa  tabulae  ;  ta  missum  ablbis. 

Whether  the  punishment  inflicted  by  the  decemmral  law  was  capital,  or 
act,  in  all  cases,  it  mast  have  ceased,  as  early,  at  leastflis  the  Porcian  law, 
^A.  U.  C.  454,)  which  forbade  a  Roman  citizen  to  be  bound,  scourged  or  put 
to  death.  (Li v.  10,  9  ;  Cic.  Verr.  3.)  The  preetor^  for  this  and  other  wrongs, 
gave  the  party  injured  a  ci^il  action,  by  which  he  obtsined  a  reparation  in 
damages,  in  proportion  to  the  injury  he  had  received,  and  the  oiSenders  wofa, 
•t  the  same  time,  declared  infamoos.  (Inst.  lib.  4,  tit.  4,  s.  7 ;  Dig  lib.  3, 
iU.  2.) 

But  L.  Cornelius  Sylla,  the  dictator,  (A.  U.  C.  673,)  did  not  consider  the 
civil  action  as  an  adequate  remedy,  as  personal  injuries  had,  probably,  bo* 
come  more  froqnent  daring  the  civil  wars ;  and  ho  passed  a  new  law  against 
libellers,  by  which  they  were  rendered  incapable- of  making  a  will.  **  Si  qois 
librum  ad  infaru^am  alicnjos  pertinentem  scripserit,  composaerit«  ediderit  do- 
love  malo  fecerit,  quod  quid  eornro  fie*it«  etiamai  alterius  nomine  ediderit,  voj 
sine  nomine,  de  ca  re  injuriarum  agere  liceret ;  et  si  coademnatus  sit  qat  id 
fecit,  intestabilifl  ex  lege  esse  jubetur."    (Dig.  lib  47,  tit.  10, 1.  5,  s.  9.) 

In  the  reign  of  the  emperors  Valentinian  and  Vaions,  the  pnnisbment  of 
libellers  was  mdde  capital.  Capitali  pcnna  pleetitnr,  (Cod.  9, 36,  Do  famosis 
Ubellis.)  By  this  law  any  person  who  accidentally  ibund  a  libel,  and  did  not 
burn  or  destroy  it,  but  made  it  known  to  others,  was  considered  as  the  author, 
and  subjected  to  the  same  punishment  Commentators,  however,  suppose 
tliat  this  law  applied  to  cases  only  of  very  atrocwus  libels,  as  whore  the  in- 
jured person  was  charged  with  some  capital  offence,  as  murder,  robbery,  aduU 
Ury,  dtc,  and  not  whora  the  libel  imputed  infarior  crimeo  or  offi^noeo. 
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(6  Co.  125,  126,  a.)  was  grounded  entirely  upon 
[*383J  *tbe  severe  edict  of  Yalentinian  and  Yalens.  (Code 
lib.  9,  tit.  36.)  And  yet  there  is  good  reason  to  be* 
lieve,  that  in  the  best  ages  of  the  Roman  law,  it  spoke  a  mil* 
der  and  more  rational  language ;  for  Paulus,  in  the  Digest, 
(lib.  47,  tit.  10,  c.  18,)  holds  it  to  be  against  good  conscience, 
to  condemn  a  man  for  publishing  the  truth  ;  and  the  civil- 
ians are  generally  of  opinion,  that  the  truth  will  excuso 
defamation,  if  the  charge  relate  to  matter  proper  for  public 
information.  (Yinnius,  ubi  supra,  Perezii.  Prsdlec  vol.  2, 
208.) 

Mr.  Barrington,  who  is  so  well  known  to  the  profession  as 
a  legal  antiquarian,  admits  (Observations  on  the  Statutes^  68,) 
that  the  rule  of  refusing  evidence  of  the  truth  of  a  libel,  was 
adopted  by  the  more  modern  determinations  of  the 
[*384]  common  law  courts,  from  the  star  ^chamber  deci- 
sions. And  if  we  recur  back  to  the  more  ancient 
English  statutes  and  records,  which  are  the  highest  evidence 
of  the  common  law,  we  shall  find  that  the  falsity  of  the 
charge  was  al\i^s  made  a  material  ingredient  in  the  libeh 
The  statute  of  Westm.  I  Edw.  I,  c.  34,  recites,  that  there 
had  been  oftentimes  found  in  the  country,  devisors  of  tales^ 
whereby  occasion  of  discord  had  many  times  arisen  between 
the  king  and  his  people,  or  great  men  of  the  realm ;  and  it 
enacts,  that  none  thereafter  be  so  hardy  as  to  publish  any 
false  news  or  tales^  whereby  such  discord  may  grow,  and  he 
that  doth  so,  shall  be  imprisoned  until  he  produce  his  author. 
The  same  description  of  the  offence  is  contained  in  the  sta- 
tutes of  2  Rich.  II.  c.  5,  12  Rich  II.  c.  II,  and  1  and  2  Ph. 
&,  M.  c.  3,  and  the  last  of  them  enacts,  that  if  any  person  be 
convicted  of  speaking  maliciously,  of  his  own  imaginaiion^ 
nnyfalsef  seditious,  and  slanderous  news  oc  tales  of  the  king 
or  queen,  he  shall  be  set  in  the  pillory,  dec.  We  find  solitary 
instances,  in  the  reigns  of  Mary  and  Elizabeth,  of  prosecu- 

The  Atheotana  regarded  calumniaton  and  defamera  in  a  leai  odioua  Tiew. 
The  delmqnent  was  merely  ^i/tec^  from  three  drachms,  to  five  hundred,  accord- 
ing to  the  natore  of  the  charge.    (Potter.  Ant.  1, 179.) 
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tioDS,  at  common  lav,  (Oyer,  155 ;  Jenk.  6,  c.  65 ;  S.  G.  1 
Leon.  287;)  under  these  statutes;  but  the  star  chamber, 
about  that  time,  from  its  more  summary  proceedings  and 
violent  maxims,  began  to  monopolize  the  whole  jurisdiction 
of  slander  and  libel. 

Sir  E.  Coke,  in  his  Commentary  on  the  statute  of  Westm. 
1,  (2  Inst.  296,)  uniformly  describes  the  offence,  by  the  epi- 
thets faUe  and  feigned;  and  he  says,  that  no  punishment 
was  inflicted,  by  this  statute,  upon  the  devisor  or  inventor 
himself  of  such  false  scandal,  but  he  was  left  to  the  common 
law  to  be  punished  according  to  the  offence  which  was  ag- 
gravated, inasmuch  as  it  was  prohibited  by  statute.  This 
passage  shows  conclusively,  that  in  the  opinion  of  Coke,  this 
statute  was  in  affirmance  of  the  common  law,  and  this  was 
the  opinion  oiAtkinSy  J.,  in  the  case  of  Townsend  v.  Hughes^ 
(2  Mod.  1551,  152.)  This  statute  is,  therefore,  a 
very  sure  index  of  the  'meaning  of  defamation  at  [*385] 
common  law ;  and  as  a  further  evidence  on  the  sub- 
ject, I  refer  to'  Fleta,  (lib.  2,  c.  1,  s.  10,)  which  was  written 
under  Edw.  I.,  and  was  a  treatise  upon  the  whole  law,  as  it 
then  stood.  It  is  there  stated  that  there  are  certain  atrocious 
injuries  which  are  punished  by  imprisonm'ent,  such  as  the 
inventors  of  evil  rumors,  {sicui  de  inventoribus  malorum 
rufnorum^)  by  whom  the  public  peace  is  destroyed. 

The  form  of  the  record  of  a  conviction  of  one  John  North- 
ampton, in  the  K.  B.  for  a  libellous  letter  upon  the  court,  is 
given  by  Coke,  in  his  3d  Institute,  (p.  174.)  The  defen- 
dant confessed  a  libel,  and  was  imprisoned  and  bound  to  his 
good  behavior,  and  the  record  stated  that  the  libel  was  false : 
qiuB  litera  continet  in  se  nullam  veritaiem.  The  records 
of  the  courts  have  always  been  esteemed  as  the  most  authen- 
tic memorials  of  the  law ;  and  it  is  an  important  fact,  which 
may  now  be  noticed,  that  the  indictments  for  libels  bav^  al- 
ways charged  the  libel  to  he  false,  as  well  as  malicious;  and 
it  was  not  until  very  lately  that  this  epithet  has  been  omit- 
ted. (7  Term  Rep.  4.)  I  am  aware  that  it  has  been  said, 
(9  St.  Tr.  302,)  that  the  falsehood  of  the  libel  was  not  the 
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ground  of  the  judgmeDt  ia  this  case  of  Northampton  ;  btU  I 
see  DO  reason  for  that  assertion,  for  the  words  could  have  oo 
other  use  or  meaning  upon  the  record  ;  and  it  is  absurd  to 
suppose  they  were  insert^  by  the  judges,  in  order  to  acquit 
themselves  to  the  kin^. 

It  appears  clear,  from  this  historical  survey,  that  the  doc- 
trine now  under  review,  originated  in  the  court  of  Star 
Chamber,  and  was  introduced  and  settled  there  about  the 
beginning  of  the  reign  of  James  I.  (Breverton's  Case,  2  Jac. 
L  and  the  case  in  6  Co.  125,  3  Jac.  I.  both  settled  the  rule.) 
It  was  no  doubt  considered  at  the  time,  as  an  oppressive  in- 
novation ;  but  opposition  must  have  been  feeble  to  a  court 
whose  action  and  whose  terrors  were  then  at  the  greatest 

height,  and  which  exercised  its  superlative  powers 
[*386]    (as  Hudson  terms  them)  with  enormous  severity.  *The 

principle  was,  however,  received  in  after  times,  with 
jealousy  and  scnitiny,  as  coming  without  the  sanction  of  le- 
gitimate authority ;  and  it  was  not  to  be  expected  that  a 
people  attached  to  the  mild  genius  of  the  common  law,  of 
which  trial  by  jury,  in  criminal  cases,  is  one  of  its  most  dis- 
tinguished blessings,  would  willingly  receive  the  law  and 
limits  of  the  press  from  the  decrees  of  so  odious  and  tyran- 
nical a  jurisdiction. 

After  the  abolition  of  the  Star  Chamber,  under  Charles  I. 
we  hear  very  little  of  the  doctrine  of  libels,  till  we  have  fol- 
lowed the  judicial  precedents  down  to  the  sera  of  the  revo- 
lution. During  the  reign  of  the  Stuarts,  the  pre^^s  was 
stifled  by  the  imprimaturs  of  government,  which  were  first 
introduced  by  the  acts  of  uniformity^  and  borrowed  from  the 
inquisition.  (1  Bl.  Rep.  114,  115.  4  Bl.  Comm.  152,  note.) 
After  the  Star  Chamber  had  ceased,  the  parliament  subjected 
all  publications  to  the  arbitrary  control  of  a  license.  Who- 
ever has  the  curiosity  to  examine  the  licensing  act  of  13  and 
14  Car.  II.  c.  33,  will  at  once  perceive  that  there  was  no 
longer  any  need,  either  of  the  jurisdiction  or  doctrines  of  the 
Star  Chamber,  to  control  seditious  and  libellous  publications. 
The  ease  of  the  Seven  Bishops  (4  St.  Tr.)  is  the  first  instance 
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in  which  iba  new  doctrine  of  libel  was  brought  into  the 
coart  of  E.  B.  and  submitted  to  the  test  of  a  jury;  and  here 
we  consult  once  more  the  genuine  oracles  of  the  common 
law,  and  although  their  responses  may  not  be  altogether  con- 
sistent or  unequirocal,  we  listen  to  them  with  delight  and 
instruction.  On  this  trial,  the  Attorney-General  contended 
that  it  was  not  to  be  made  a  question,  whether  the  libel  was 
true  or  false,  and  he  grounded  himself  entirely  upon  the  de* 
cisions  in  the  Star  Chamber,  as  he  cited  no  other.  But  the 
counsel  for  the  defendants,  under  the  permission  of  the  court, 
went  at  large  into  argument  and  proof,  to  show  the  dis- 
pensing power  of  the  crown  illegal,  and  that  the  allegation 
in  the  petition  was  true.  And  when  the  judges 
came  to  ^charge  the  jury,  which  they  did  separately,  f*387] 
two  of  them  were  of  opinion  that  the  petition  was  a 
libel,  and  that  whether  true  or  false,  was  immaterial.  The  third 
judge  placed  the  question  altogether  upon  the  quo  animo  of 
the  defendants,  but  the  fourth  judge  (Mr.  Justice  Powell)  told 
the  jury,  that  to  make  a  libel,  it  must  be  /abe,  it  must  be 
maliciolis,  and  it  must  tend  to  sedition  ;  and  that  if  there  was 
no  dispensing  power  in  the  king,  which  he  believed,  then  it 
was  no  libel  to  say  that  the  king's  declaration  was  illegal. 
The  jury  were  of  his  opinion,  and  acquitted  the  defendants. 
The  next  case  that  meets  our  attention  is  that  of  Fuller 
(6  St.  Tr.  442, 444 ;  8  St.  Tr.  78,)  who  was  tried  before  Lord 
Ch.  J.  Holt,  on  an  informatiop  for  a  libel  upon  the  govern- 
ment ;  and  when  the  defendant  came  to  his  defence,  being 
without  counsel,  the  Chief  Justice  asked  him,  in  these  words : 
**  Can  you  make  it  appear  that  these  books  are  true  ?  If  yon 
take  it  on  you  to  write  such  things  as  you  are  charged  with, 
it  lies  upon  you  to  prove  them,  at  your  peril.  These  persons 
are  scandalized,  if  you  produce  no  proof  of  what  you  charge 
them  with.  If  you  can  offer  any  matter  to  prove  what  yon 
have  written,  let  us  hear  it.  If  you  have  any  witnesses,  pro- 
duce them."  Nothing  can  be  plainer  or  more  decisive  than 
this  language  of  the  Ch.  J.  To  do  away  the  force  of  this 
case,  it  has  been  urged  (9  St.  Tr.  303,)  that  Fuller  was 
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prosecuted  as  a  cheat  and  impostor.  Bat  the  iDformatioi^ 
says  no  such  thing.  The  charge  is  expressly  laid  to  cM« 
sist  [in  publishing  two  fahe,  scandaltms  and  drfamaiory 
libels.  The  judge  calls  them  libels,  and  charges  the  jury  to 
convict  him  of  publishing  the  scandalous  books.  It  has  also 
been  said  (M^Nally  on  Evid.  vol.  2,  p.  649,)  that  this  infoiw 
nation  was  upon  the  statute  of  Scand.  Mag.  but  no  statute  is 
mentioned,  nor  does  it  conclude  against  the  fwrm  of  the 
statute  ;  and  it  must,  therefore,  be  taken  as  a  prosecution  at 

common  law. 
f*38S]      'After  this  we  meet  only  with  two  dieiOj  the  one  of 

Holt  himself,  and  the  other  of  Ch.  J.  Pratt,  (11  lAod. 
99,  Str.  498,)  declaring  generally,  that  the  truth  was  no  jus- 
tification on  an  indictment  for  a  libel,  until  we  come  to 
Franklin's  Case,  in  1731.  (9  St.  Tr.  269.)  There  the  de- 
fendant's counsel  (Mr.  Bootle  and  Sir  J.  Strange)  ofiered 
evidence  to  prove  the  libel  true,  but  Lord  Ch.  J.  Raymond 
overruled  the  evidence,  and  observed,  that  it  was  not  mate- 
rial whether  the  facts  charged  in  the  libel  were  true  or  false. 
^  Then  I  submit,"  replies  Mr.  Bootle,  "whether  this  will  not 
tend  to  the  utter  suppression  of  the  liberty  of  the  press,  which 
has  been  so  beneficial  to  the  nation.  As  the  Star  Chamber 
is  now  abolished,  I  don't  know  how  far  that  doctrine  may  be 
adhered  to.  I  should  be  glad  to  have  one  instance  or 
authority  of  this,  where  a  publisher  of  news  is  not  allowed 
to  say  this  piece  of  news  is  true,  is  there  no  distineiion  to  be 
made  between  false  news  and  true  news,  and  cannot  we  now 
animadvert  or  take  notice  of  public  affairs  as  well  as  former- 
ly?" The  attorney-general,  although  thus  pressed  for  his 
authorities,  produced  no  case  to  the  point,  but  the  case  de 
libellis  famosisj  in  6  Coke ;  and  he  laid  down  a  doctrine 
totally  incompatible  with  any  freedom  of  the  press,  which 
was,  that  a  printer  may  lawfully  print  what  belongs  to  his 
own  trade,  but  he  is  not  to  publish  any  thing  reflecting  on 
the  character  and  reputation  and  administratioa  of  bis 
majesty  or  his  ministers. 


OF  THE  STATE  OF  NEW  YORK.  888 

People  V.  CroBwell. 

II  -  ■■    ,  ■ 

It  is  a  little  remarkable,  that  the  prohibition  to  the  jury  to 
'  judge  of  the  criminality  of  Ihe  libel,  and  the  prohibition  to 
the  defendant  to  give  the  truth  in  evidence,  received  together 
their  first  authoritative  sanction  in  a  court  of  common  law,  by 
this  nisi  prius  decision  of  Lord  Raymond.  It  seems,  how- 
ever, to  have  been  acquiesced  in,  and  to  have  been,  from  that 
time,  generally  taken  as  the  law,  without  further  inquiry  or 
examination.  And  yet  upon  the  trial  of  John  Home,  (11  St. 
Tr.  883,)  before  Lord  Mansfield,  upon  an  inforniation 
for  a  libel,  in  'charging  the  king's  troops  with  mur-  [*389] 
deriug  the  Americans,  at  Lexington,  the  defendant 
was  permitted  to  call  witnesses  to  prove  the  truth  of  the  libel ; 
and  the  Attorney-General,  (Thurlow.)  in  his  reply,  observed, 
that  the  defendant  was  to  prove  the  charge,  and  that  it  was 
the  first  hour  that  it  ever  entered  his  imagination,  that  that 
species  of  proof  could  be  allowed.  Lord  Mansfield,  in  charging 
the  jury,  observed  that,  if  it  was  a  criminal  arraignment  of 
the  king's  troops,  they  would  find  their  verdict  one  way ;  but 
that  if  they  were  of  opinion  that  the  contest  was  to  reduce 
innocent  subjects  to  slavery,  and  that  they  were  all  mur- 
dered, why  then  they  might  form  a  different  conclusion, 
with  regard  to  the  meaning  and  application  of  the  paper. 

This  case,  and  the  others  I  have  mentioned,  show  that  the 
admission  of  the  truth  in  evidence,  and  that  the  jury  are  to 
judge  of  the  intent,  have  been  considered  as  very  much  con- 
nected together,  and  have  shared  the  same  ^ate.  In  this  case 
of  Home.  Lord  Mansfield  placed  the  question  undoubtedly 
on  its  true  ground,  which  is,  that  if  the  libel  be  false,  the  jury 
are  to  conclude  one  way,  but  if  true,  they  may  then  form  a 
different  conclusion  as  -  to  the  meaning  and  application  of 
the  libel. 

In  addition  to  this  case,  there  are  decisive  proofs  that  the 
opinions  even  of  the  highest  professional  characters  were  un- 
settled and  at  variance,  so  late  as  the  year  1792,  on  this  in- 
teresting and  litigious  question.  It  was  one  of  the  questions 
proposed,  in  that  year,  by  the  house  of  lords  to  the  judges ; 
and  Lord  Kenyon,(Senator,  vol.  6,  p.  .684,)  after  vindicating 

YoL.  IIL  60 


a89  CASES  IK  THB  SOTREME  COURT 

People  T.  Creewell. 

the  practice  of  the  courts  as  to  the  control  of  the  jary,  said, 
that  the  only  doubt  in  practice  was,  whether  the  truth  should  * 
be  taken  as  part  of  the  defence,  and  that  he  thought  a  clause 
to  determine  that  point  would  be  necessary  to  the  bill.  Lord 
Camden  (Senator,  vol.  3,  p,  649,)  went  further  and  made  a 
vigorous  and  eloquent  defence  of  the  freedom  of  the  press. 

<*A  paper,"  he  observed,  <'  that  tended  to  excite  sedi>- 
[*390]    tion,  *wa8  libellous ;  but  a  paper  that  reflected  upon 

the  conduct  of  ministry,  that  pointed  out  their  base 
and  mischievous  proceedings,  that  went  to  open  the  eyes  of 
the  world,  ought  not  to  be  considered  as  libellous.  The  jury 
must  judge  of  the  sediuous  tendency  of  the  libel.  Some 
would  have  every  censure  on  the  measures  of  government  a 
libel.  If  this  were  the  case,  the  voice  of  truth  would  cease 
to  be  heard  amidst  the  notes  of  adulation.  It  ought  to  be  left 
to  a  jury  to  decide^  ivliether  what  was  called  calumny^ 
was  well  or  ill  founded.^ 

I  have  thus  shown,  that  the  rule  denying  permission  to 
give  the  truth  in  evidence,  was  not  an  original  rule  of  the 
common  law.  The  ancient  statutes  and  precedents,  which 
are  the  only  memorials  to  which  we  can  resort,  all  place  the 
crime  on  its  falsity.  The  court  of  Star  Chamber  originated 
the  doctrine,  and  it  was  considered  an  innovation.  When 
it  was  brought  into  a  court  of  common  law,  it  was  resisted 
and  denied ;  the  court  dared  not  practice  upon  it,  and  the 
jury  gave  it  their  negative.  Lord  Holt  totally  disregarded 
the  rule,  in  the  case  of  Fuller ;  and  it  did  not  become  an  ex- 
press decision  of  a  court  of  common  law  till  Franklin's  Case, 
in  1731 ;  and  there  the  counsel  made  a  zealous  struggle 
against  it,  as  new,  dangerous,  and  arbitrary.  In  the  trial  of 
Home,  Lord  Mansfield  laid  the  rule  aside,  and  the  counsel  for 
the  crown  rejoiced  at  an  opportunity  to  meet  the  defendant 
upon  the  merits  of  the  accusation.  In  1792,  it  was  made  a 
questionable  point,  in  the  house  of  lords,  and  one  of  the 
highest  law  characters  in  the  house  seems  to  have  home  his 
testimony  against  it.  I  feel  myself,  therefore,  at  full  liberty 
to  examine  this  question  upon  principle,  and  to  lay  the  doo- 
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trine  aside,  if  it  shall  appear  unjust  in  itself,  or  incompatible 
'  With  public  liberty,  and  the  rights  of  the  press. 

But,  whatever  may  be  our  opinion  on  the  Englsh  law, 
there  is  another  and  a  very  important  view  of  the  subject 
to  be  taken,  and  that  is  with  respect  to  the  true 
^standard  of  the  freedom  of  the  American  press.  [*391] 
In  England,  they  have  never  taken  no4ice  of  the 
t>reBS  in  any  parliamentary  recognition  of  the  principles  of  the 
government,  or  of  the  rights  of  the  subject,  whereas  the  peo- 
ple of  this  country  have  always  classed  the  freedom  of  the 
press  among  their  fundamental  rights.  This  I  can  easily 
illustrate  by  a  few  examples. 

The  first  American  congress,  in  1774,  in  one  of  their  pub- 
Ue  addresses,  (Journals,  vol.  1,  p.  57,)  enumerated  five  inval* 
nable  rights,  without  which  a  people  cannot  be  free  and 
happy,  and  under  the  protecting  and  encouraging  influence 
of  which  these  colonies  had  hitherto  so  amazingly  flourished 
mnd  increased.  One  of  these  rights  was  the  freedom  of  the 
fMre^Mf  and  the  importance  of  this  right  consisted,  as  they  ob- 
served, /*  besides  the  advancement  of  truth,  science,  moral* 
ity,  and  arts  in  general,  in  its  difi'usion  of  liberal  sentiments 
on  the  administration  of  government,  its  ready  communica- 
tion of  thoughts  between  subjects,  and  its  consequential  pro^ 
motion  of  union  among  them,  whereby  oppressive  officers 
are  shamed  or  intimidated  into  more  honorable  and  just 
modes  of  conducting  affair8."y  The  next  high  authority  I 
shall  mention,  is  the  Convention  of  the  people  of  this  state, 
which  met  in  1788.  They  declared,  unanimously,  (Jour- 
nals, p.  44,  51,  52,  73,  74,)  that  the  freedom  of  the  press  was 
a  right  which  could  not  be  abridged  or  violated.  The  same 
opinion  is  contained  in  the  amendment  to  the  constitution  of 
the  United  States,  and  to  which  this  state  was  a  party.  It 
is  also  made  au  article  in  most  of  the  state  constitutions,  that 
the  liberty  of  the  press  was  essential  to  the  security  of  free- 
dom, and  ought  to  be  inviolably  preserved  ;  and  in  two  of 
those  constitutions,  (Pennsylvania  and  Ohio,)  jthis  fifbedom 
of  the  press  is  specifically  defined,  by  saying,  that  in  proSp 
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ecutioDS  for  any  publications,  respecting  the  official  conduct 
of  men  in  a  public  capacity,  or  where  the  matter  is 
[*392]  proper  for  public  information,  the  truth  *may  always 
be  given  in  evidence.  I  shall  mention,  lastly,  the 
act  of  congress,  of  the  14th  July,  1798,  which  prescribed 
penalties  for  certain  specified  libels  upon  the  government  of 
the  United  Slates,  gnd  allowed  the  truth  to  be  given  in  evi* 
dence,  on  every  prosecution  under  that  act ;  and  it  is  worthy 
of  notice  that  the  part  of  the  act  allowing  the  truth  to  be 
given  in  evidence,  was  dedaratory^  and  thereby  conveyed 
the  sense  of  congress  that  such  was  the  already  existing 
law. 

These  multiplied  acts  and  declarations  are  the  highest,  the 
most  solemn,  and  commanding  authorities,  that  the  state  or 
the  nation  can  produce.  They  are  generally  the  acts  of  the 
people  themselves,  when  they  came  forward  in  their  original 
character,  to  change  the  constitution  of  the  country,  and  to 
assert  their  indubitable  rights.  And  it  seems  impossible  that 
they  could  have  spoken  with  so  much  explicitness  and  en- 
ergy, if  they  had  intended  nothing  more  than  that  restricted 
and  slavish  press,  which  may  not  publish  any  thing,  true  or 
false,  that  reflects  on  the  character  and  administration  of  pub- 
lic men.  Such  is  the  English  doctrine  of  the  liberty  of  the 
press,  as  asserted  in  Franklin's  Case.  (See  also  Hawk,  tit. 
Libels,  7,)  A  treatise  on  hereditary  right  has  been  held  a  li- 
bel, although  it  contained  no  reflections  upon  any  part  of  the 
subsisting  government.  ( Qmen  v.  Bedford^  Str.  189 ;  Gil- 
bert's Rep.  E.  B.  297.)  And  if  the  theory  of  the  prevailing 
doctrine  in  England,  (for  even,  there  it  is  now  scarcely  any 
thing  more  than  theory,)  had  been  strictly  put  in  practice 
with  us,  where  would  have  been  all  those  enlightened  and 
manly  discussions  which  prepared  and  matured  the  greot 
events  of  our  revolution,  or  which,  in  a  more  recent  period, 
pointed  out  the  weakness  and  folly  of  the  confederation,  and 
roused  the  nation  to  throw  it  aside,  and  to  erect  a  better  gov« 
ernment  upon  its  ruins  1  They ,  were,  no  doubt,  libels 
upon  the  existing  establishments,  because  they  tended  to 
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de&me  them,  and  to  expose  them  to  the  *coDtempt    [*393] 
and  hatred  of  the  people    They  were,  however,  libels 
founded  in  truth,  and  dictated  by  worthy  motiyes. 

I  am  far  from  intending  that  these  authorities  mean,  by 
the  freedom  of  the  press,  a  press  wholly  beyond  the  reach  of 
the  law,  for  that  would  be  emphatically  Pandora!s  hox^  the 
source  of  every  evil.    And  yet  the  house  of  delegates  in  Vir- 
ginia, by  their  resolution  of  the  7th  January,  1800,  and  which 
appears  to  have  been  intended  for  the  benefit  and  instnictioa 
of  the  union,  came  forward  as  the  advocates  of  a  press  totally 
unshackled,  and  declare,  in  so  many  words,  that  "  the  bane- 
ful tendency  of  the  sedition  act  was  but  little  diminished  by 
the  privilege  of  giving  in  evidence  the  truth  of  the  matter 
contained  in  political  writings."    They  seem  also  to  consider 
it  as  the  exercise  of  a  pernicious  influence,  and  as  striking  at 
the  root  of  free  discussion,  to  punish,  even  for  a  false  and 
malicious  writing,  published  mth  intent  to  defame  those 
who  administer  the  government.    If  this  doctrine  was  to 
prevail,  the  press  would  become  a  pest,  and  destroy  the  pub- 
lic morals.    Against  such  a  commentary  upon  the  freedom 
of  the  American  press,  1  beg  leave  to  enter  my  protest.    The 
founders  of  our  governments  were  too  wise  and  too  just,  ever 
to  have  intended,  by  the  freedom  of  the  press,  a  right  to  cir- 
culate falsehood  as  well  as  truth,  or  that  the  press  should  be 
the  lawful  vehicle  of  malicious  defamation,  or  an  engine  for 
evil  and  designing  men,  to  cherish,  for  mischievous  purposes, 
sedition,  irreligion,  and  impurity.     Such  an  abuse  of  the 
press  would  be  incompatible  with  the  existence  and  good 
order  of  civil  society.    The  true  rule  of  law  is,  that  the  in- 
tent and  tendency  of  the  publication  is,  in  every  instance,  to 
be  the  substantial  inquiry  on  the  trial,  and  that  the  truth  is 
admissible  in  evidence,  to  explain  that  intent,  and  not  in 
every  instance  to  justify  it.    I  adopt,  in  this  case,  as  perfectly 
correct,  the  comprehensive  and  accurate  definition  of  one  of 
the  counsel  at  the  bar,  (Gen,  Hamilton,)  that  the 
liberty  of  the  press  consists  in  the  *right  to  publish^    [*394  J 
with  impunityj  truthy  unth  good  motives^  and  for 
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justifiable  ends,  whether  it  respects  government,  magistracy, 
or  individuals. 

I  conclude,  therefore,  that  a  new  trial  ought  to  be  awarded, 
for  the  misdirection  of  the  judge,  and  that  the  defendant  was 
entitled  to  give  in  evidence,  upon  the  trial,  the  truth  of  the 
Ubel. 

Thompson,  J.,  concurrred. 

Lewis,  Ch.  J. — This  cause  has  assumed  an  air  of  impor- 
tance which  I  should  be  disposed  to  ascribe,  in  a  great  mea- 
sure, to  the  spirit  of  the  times,  rather  than  to  its  intrinsic 
merits,  did  not  the  characters  of  the  counsel  who  appear  in 
support  of  the  motion  now  under  consideration,  preclude  the 
idea. 

A  printer,  charged  with  a  libellous  and  malicious  publica- 
tion, has  called  forth,  in  his  defence,  the  gratuitous  exertion 
of  the  choicest  talents  that  grace  this  bar.  This  circumstance 
would  impose  a  belief,  that  questions  of  high  importance  are 
involved,  and,  under  this  impression,  1  have  given  them  a 
careful  examination. 

As  the  trial  of  the  issue  has  been  the  subject  of  much 
newspaper  animaaversion  and  misrepresentation,  and  as  the 
decision  on  this  motion  will  probaby  share  the  same  fate,  I 
think  it  a  duty  I  owe  myself,  to  state,  that  the  questions 
raised  do  not  come  before  us  on  the  report  of  the  judge,  be- 
fore whom  the  cause  was  tried ;  which  is  the  usual  and  or- 
dinary mode  in  criminal  cases,  but,  on  a  statement  of  facts, 
as  agreed  on  between  the  parties,  as  in  civil  prosecutions. 
Where  they  differed,  recurrence  was  had  to  my  minutes; 
but  where  they  agreed,  I  was  not  consulted.  The  conse- 
quence is,  that  my  charge  has  not  been  correctly  stated.  I 
am  made  to  say,  among  other  things,  "  that,  particularly  in 
trials  for  libels,  the  jury  were  not  judges  of  the  law  and  the 
fact ;  and  that  in  cases  of  libels  only,  could  the  court 
[*395]  set  aside  a  general  'verdict  of  guilty,  if  the  indict- 
ment set  forth  nothing  in  their  judgment  libellous.'* 
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My  language  was,  that  the  rule  of  law  which  confined  jurons 
to  the  consideration  of  facts  alone,  was  strictly  applicable  to 
the  case  of  libels,  where  the  question  of  libel  or  no  libel  was 
an  inference  of  law  from  the  fact ;  and  that  it  was,  perhaps, 
the  only  case  in  which  courts  had  invariably  regarded  a  ge- 
neral, as  a  special  verdict,  and  where  they  would,  ex  mero 
motUj  arrest  the  judgment,  if  the  law  was  with  the  defen- 
dant.(a) 

I  shall  now  consider  the  various  points  that  have  been 
submitted.  The  first  is,  '<  That  the  trial  ought  to  have  been 
put  off,  in  order  to  give  an  opportunity  to  the  defendant  to 
prove  the  testimony  stated  in  the  affidavit."  The  only 
ground  on  which  this  testimony  was  then  argued,  as  impor- 
tant to  the  defendant,  was,  that  if  the  truth  of  the  facts 
charged  as  libellous  should  be  made  to  appear,  it  would 
•amount  to  a  complete  justification.  Believing,  as  I  then  did, 
and  still  do,  that  the  testimony  was  inadmissible,  I  denied 
the  motion. 

My  subsequent  examination  of  this  point  has  so  confirmed 
me  in  the  opinion  which  I  then  entertained,  that  I  now  pro- 
nounce, with  confidence,  that  it  ever  has  been  invariably, 
and  still  is,  the  law  of  England,  that  the  truth  cannot  be 
given  in  evidence,  as  a  justification  in  a  criminal  prosecution 
for  a  libel,  at  common  law.  Nay,  I  might  also  venture  to 
say,  there  is  not  a  single  dictum  in  the  books  to  the  con- 
trary. 

The  cases  establishing  this  doctrine  are: 

1.  The  case  de  Ltbdlis  Famosis^  in  which  it  is  resolved, 
that  it  is  not  material  whether  the  libel  be  true,  or  whether 
the  party  against  whom  it  is  made,  be  of  good  or  ill  fame ;  for 
that  in  a  settled  state  of  government,  a  party  grieved  ought 
to  complain  for  an  injury  to  the  settled  course  of  law. 

*To  this  authority  various  objections  have  been  [*396] 
raised. 

First,  that  it  was  a  star  chamber  decision.    This  is  true, 

(a)  The  statement  of  the  caee  has  been  altered  from  the  one  read  at  the 
ar^^ment,  w  as  to  agree  with  this  explanation. 
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but  it  must  be  remembered,  that  at  this  period,  that  tribunal 
was  incorrupt,  and  its  decisions  as  correct  and  as  much  re- 
spected as  those  of  any  other  court  within  the  realm.     The  i 
arbitrary  house  of  Tudor  no  longer  held  the  sceptre. 

Again,  it  is  objected,  on  the  authority  of  Mr.  Barringtou, 
that  the  resolutions  in  the  case  de  Libellis  Famosis  are  ex- 
tra-judicial. This  also  is  true.  But  it  must  not  escape  our 
notice,  that  the  very  proof  he  adduces,  in  support  of  the  as- 
sertion, is  a  decisive  authority  in  favor  of  the  doctrine  1  con- 
tend for.  His  words  are :  ''  As  the  libeller  is  stated  to  have 
confessed  both  the  writing  and  publication,  the  only  question 
before  the  court  must  have  been,  what  fine  or  punishment 
they  should  inflict." 

Mr.  Harrington's  objection,  however,  is  not  pointed  to  this 
particular  resolution,  and  if  it  was,  it  would  not  diminish  the 
authority ;  for  many  of  Lord  Coke*s  reports  contain  resolu- 
tions irrelevant  to  the  point  immediately  under  considera- 
tion, which  have,  nevertheless,  been  received  as  high  autho- 
rity. 

The  next  case  in  order  of  time,  and  which  has  been  cited 
as  authority  by  both  parties,  is  that  of  Lake  v.  Hatton. 
By  the  defendant,  it  is  adduced  to  show  that  Sir  Edward 
Coke  had  changed  his  opinion  on  the  point  under  con- 
sideration. No  such  inference  can  be  drawn  from  it.  It 
would,  perhaps,  be  a  sufficient  answer  to  say,  that  it  is  ^ 
hardly  presumable  that  such  a  character,  after  so  solemn  an 
opinion  as  that  delivered  in  the  casef  de  Libellis  Famosis^ 
should,  in  the  short  period  of  eleven  years,  have  suddenly 
overturned  that  decision,  without  assigning  a  single  reason 
for  the  change.  A  desire  to  detract  from  the  merits  of  that 
great  man,  frequently  appears  in  the  reports  of  Lord  Hobart ; 
in  none  more  strikingly  than  in  this,  in  which  he  charges 
him,  very  indelicately,  with  a  great  deal  of  violence. 
[*397]  The  manner  *too  of  introducing  the  remark  attaches 
to  its  suspicion.  The  point  on  which  Sir  Edward 
differs  from  the  court  is,  as  to  the  propriety  of  retaining  the 
suit ;  the  Countess  of  Exeter,  the  party  injured  by  the  libel, 
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not  being  a  party  to  the  complaint  Hobart,  alluding  to  this 
point,  at  the  close  of  the  report  observes,  ^^  and  where  Sir 
Edward  Coke  had  said/'  ifcc,  clearly  showing  the  observa- 
tion, if  made  at  all,  to  have  been  a  mere  incidental  one,  that 
point  not  having  been  under  consideration.  But  admitting 
Sir  Edward  Coke  did  make  the  observation,  it  was  a  correct 
one,  as  applied  to  that  particular  case.  On  looking  into  the 
powers  exercised  by  the  star  chamber,  it  will  appear,  that 
after  the  new  modelling  of  that  court,  by  the  3d  of  Hen.  YII. 
it  became  a  court  for  determining  questions  of  civil  right 
founded  on  tart^  as  well  as  criminal  prosecutions.  Civil 
suits,  particularly  in  cases  of  libel,  were  frequently  carried 
on  there ;  and  the  court  claimed  cognizance  of  them,  by  vir- 
tue of  the  general  terms  of  the  statute,  unlawful  writings. 
Criminal  proceedings  were  instituted,  pursuant  to  the  statute, 
by  information,  civil  suits  by  bill  to  the  chancellor.  The 
case  of  Lake  v.  Nation  was  of  the  latter  description ;  it  was 
commenced  by  bill,  and  carried  on  between  private  individ- 
uals. Sir  Edward  Coke  was  then  correct  in  saying,  that 
''  the  Countess  of  Exeter  ought  to  have  been  a  party  to  the 
suit,  for  had  she  a  purpose  to  poison,  Hattou  might  then 
have  justified  the  libel ;"  and  if  he  was  overruled  by  the 
rest  of  the  court,  it  is  a  stronger  case  than  any  in  the  books 
against  the  doctrine  of  truth  being  a  justification. 

In  Wanfs  Case,  (Moore,  627,)  in  the  reign  of  Car.  II.  the 
question  came  fairly  up,  and  the  whole  court  were  of  opin- 
ion that  the  libel  was  punishable,  though  the  matter  was 
true.    This  was  also  a  Star  Chamber  case. 

I  come  now  to  the  consideration  of  cases,  to  which  that 
objection  does  not  lie.  In  The  King  v.  Sau7iderSi  in  B.  R. 
in  the  same  reign,  the  information  was  for  writing 
a  'scandalous  libel  to  Hugh  Rich,  who  was  indebted  ['398J 
to  him,  and  had  kept  him  out  of  his  money  for  three 
years,  by  obtaining  a  protection.  The  libellous  letter,  charged 
him  with  dishonesty,  want  of  humanity  and  cheating,  in 
thus  using  him.  The  defendant  was  found  guilty,  and  it 
was  moved  in  arrest  of  judgment,  that  the  substance  of  the 
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letter  being  true,  was  not  scandnlous.  But  the  court  fuiid, 
the  letter  is  provocative,  and  tends  to  the  incensing  Mr. 
Rich  to  a  breach  of  the  peace.  He  was  fined  40  marks  ; 
the  four  justices  Keelyng,  Twisden,  Rainsford  and  Moreton 
concurring. 

In  Franklin's  Case^  tried  before  Lord  Ch.  J.  Baymondi 
in  1731,  on  an  information  for  a  libel,  in  publishing  a  letter  from 
the  Hague,  staling  a  report,  that  the  administration  contem- 
plated  a  treaty  with  the  emperor,  in  violation  of  the  treaty 
of  Seville,  TAr.  Bootle  and  M/.  Strange,  of  counsel  for  th^ 
prisoner,  offered  to  show  the  letter  a  genuine  one,  and  th^ 
truth  of  the  facts  it  contained.  The  testimony  was  refused, 
the  liord  Chief  Justice  observing,  ^*  that  it  is  not  material, 
whether  the  facts  charged  in  a  libel  be  true  or  false,  if  the 
prosecution  is  by  indictment  or  information. 

The  last  English  case  I  shall  cite,  though  there  are  many 
others  to  the  same  effect,  is  a  very  modern  one.  It  is  that  of 
The  King  v.  Burks,  (7  Term  Rep.  4,)  in  which  Lord  Ken- 
yon  declares,  that  the  ierm  false  is  not  necessary  in  an  in- 
formation,  because  the  falsehood  is  not  necessary  to  be  proved. 
This  decision  being  subsequent  to  the  British  statute  of  1793, 
ahows  that  the  law,  in  ihis  particular,  is  not  there  considered 
as  affected  by  that  statute. 

On  the  trial  of  John  Peter  ZengeiTin  this  state,  under  its 
colonial  government,  the  same  rule  of  law  was  laid  down  by 
Chief  Justice  Delancey.  To  this  decision  is  objected  the 
high  slate  of  party  at  the  lime,  l^his  is  an  objection  which 
would  apply  with  more  force  to  the  case  of  the  Sevea 
[*399]  Bishops,  and  yet  an  expression  of  a  ^single  judge, 
in  thai  case,  has  been  relied  on  as  authority  by  the 
defendant's  counsel.  Chief  Justice  Delancey,  I  have  under- 
stood, was  esteemed  an  able  lawyer,  and  as  his  opinion  was 
sanctioned  by  those  of  many  able  men  who  went  before  him, 
I  am  disposed  to  pay  it  as  much  respect  as  if  it  had  been  de- 
livered in  Wesiminster  Hall. 

The  cases  relied  on  by  the  defendant's  counsel,  come  now 
to  be  considered.    The  first,  and  one  of  the  earliest  in  the 
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books,  is  that  of  John  De  Northampton,  in  which  the  court, 
in  rendering  judgment,  made  use  of  these  words,  qncb  lUera 
continet  nullum  verilalem.  Hence  it  is  inferred,  that  the 
falsity  of  the  libellous  matter  must  have  appeared  in  evi* 
dence.  By  recurring  to  the  case,  it  will  appear  that  the 
truth  or  falsity  of  the  libel,  from  the  very  nature  of  ir,  cutild 
not  have  come  in  question.  The  defendant,  an  attorney  of 
the  king's  bench,  wrote  a  letter  to  a  member  of  the  council, 
staling  that  neither  the  chief  justice,  nor  his  fellows,  the 
king's  justices,  any  great  thing  would  do,  by  commandment 
of  the  king.  Now  whether  liiey  would  or  not,  was  a  fact 
susceptible  of  proof,  by  subsequent  events  alone.  The  ejc* 
pression,  therefore,  in  the  judgment  rendered,  must  be  con- 
sidered as  a  declaration  of  the  judges,  introduc  d  to  prevent 
that  indignation  of  the  king  towards  ihem,  which  they  say 
the  libel  was  calculated  to  produce. 

Old  NolPs  Case^  and  the  anonymous  case  from  1  Lev* 
237,  were  both  on  the  statute  of  Scaudalum  Magnatum,  and, 
therefore,  inapplicable  to  the  present  question. 

CurVs  Case  was  cited, but  with  what  view  1  cannot  com- 
prehend ;  for  I  can  find  no  point  in  it,  but  whether  pn))lish- 
ing  an  obscene  book  was  punishable  in  a  temporal  court. 

Much  reliance  lias  been  placed  ox^x  the  dictum  of  Povvel, 
in  the  case  of  the  Seveu  Bishops.  He  is  made  to  say,  ^'  to 
make  it  a  libel  it  must  be  false,"  &c.  If  he  did  say  so,  he 
certainly  was  guilty  of  an  inaccuracy  of  expression, 
•becouse  he  clearly  had  no  allusion  to  a  fact  to  be  [MOO] 
^iven  in  evidence  to  a  jury,  but  to  a  question  of 
law.  The  bishops  were  charged  with  presenllug  a  libellous 
petition  to  his  majesty,  (which  was  couched  in  terms  of  the 
profouudest  reverence  and  respect,)  assigning  their  reasons 
why  they  could  not  comply  with  his  majesty's  command, 
to  cause  his  declaration   of  toleration    to   be   read   in'  the 

■  • 

churches  of  their  dioceses.  The  reason  assigned  is,  they 
apprehend  the  declaration  to  be  illegal,  becaiise  it  is  founded 
on  a  dispensing  power.  Powel  insists,  that  to  render  this 
iibelious,  the  king  must  have  such  dispensing  power,  which 
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is  a  question  of  law.  He  denies  that  he  has  such  dispensing 
power,  and,  therefore,  concludes  that  the  petition  is  not  li- 
bellous. 

Pulkr^s  Case,  also,  has  been  much  relied  on.  This,  how- 
ever, was  not  a  prosecution  for  a  libel  simply;  but  as  a  cheat 
and  impostor,  in  attempting  by  a  libellous  and  false  publica- 
tion, to  obtain  money  fraudulently  and  deceitfully  from 
King  William.    He  chargeii,  i^i  two  publications,  entitled, 
*^  Original  Letters  of  the  late  King's  and  others,"  &c.,  cer- 
tain ministers  of  the  king  with  carrying  on  a  criminal  cor- 
respondence with  the  de;.  osed  monarch,  James  H.  when  in 
France,  and  distributing  French  money  in  England  ;  setting 
forth,  in  such  publications,  two  affidavits,  one  of  Thomas 
Jones,  the  other  of  Thomas  Widdrington,  tending  to  sub- 
stantiate the  facts.   On  the  trial,  Holt,  Chief  Justice,  observes 
to  him,  "You  charge^many  persons  with  corresponding  with 
France,  and  cannot  prove  it."    Then  speakinc^  of  Jones  and 
others,  who  were  implicated,  he  observes,  "  These  persons 
are  scandalized ;    for  you  produce  no  proof  of  what  you 
charge  them  with ;  and  you  sny,  I  had  the  original  of  this 
from  Mr.  Jones,  &c.  where  are  they?"    These  questions 
were  undoubtedly  proper,  considering  that  the  fraud,  and 
not  the  libel,  was  the  g-ist  of  the  prosecution.    It  is  stated 
expressly,  as  a  prosecution  against  him  as  a  cheat  and  im- 
postor ;  and  as  an  evidence  that  it  was  really  so  in- 
(•401]    tended,  the  *inrormation,  if  examined,  will  be  found 
to  contain  not  a  single  innuendo, 
Tuchin's  Case  appears  to  have  been  forcibly  pressed  into 
the  service.    Indeed,  after  reading  it  carefully  through,  it 
was  with  difficulty  I  could  discover  any  thing  in  it  that  even 
glanced  at  the  question.    Mr.  Montague,  in  addressing  the 
jury,  on  behalf  of  the  defendant,  makes  some  observations 
on  that  part  of  the  libel,  which  consists  in  a  charge  of  mis- 
management of  the  navy.    Upon  which  Serjeant  Darnel 
asks,  "Will  you  say  they  are  true?"    Really,  I  know  not 
what  is  to  be  inferred  from  this  question.    On?  counsel  ask- 
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ing  another  if  he  means  to  assert  a  thing  to  be  true,  is  bat 
a  weak  authority  to  show  that  truth  will  justify  a  libel. 

Great  stress  has  been  laid  on  the  case  of  7%e  King  v. 
Home,  in  which  Lord  Mansfield  is  said  to  have  departed 
from  the  rule,  and  permitted  the  truth  to  be  given  in  evi- 
dence. This  is  not  the  fact.  The  circumstance  relied  on 
is,  his  admitting  the  testimony  of  Mr.  Gould,  a  subaltern  of- 
ficer employed  with  the  British  troops  at  Lexington  and 
Concord,  respecting  the  transactions  that  took  place  in  the 
course  of  that  expedition.  But  it  was  admitted,  neither  for 
the  purpose  of  justifying  the  defendant,  nor  to  show  the  in- 
tent of  the  libellous  publication.  It  was  simply  to  ascertain 
whether  the  facts  would  support  the  charge  jn  i^  ^  informa- 
tion. The  charge  was  for  a  libel  concerning  hJs  majesti/s 
government^  atid  the  employment  of  his  troo^jj^  by  asserting 
that  those  troops  had,  at  the  places  above  mentioned,  in- 
humanly murdered  the  Americans,  for  preferring  death  to 
slavery.  The  defendant  alleged  that  soldiers  were  as  capa- 
ble of  committing  murder  as  citizens,  and  that  the  facts  he 
alluded  to,  in  the  supposed  libellous  publication,  might 
have  taken  place  in  an  affray.  Had  this  been  really  the 
case,  it  is  evident  ,a  circumstance  of  this  kind  would  not 
have  supported  an  information  for  n  libel  concerning  his 
majesty^s  government^  and  the  employment  of  his 
troops.  That  this  was  the  ground  on  which  *Mr.  [MO/J] 
Gould's  testimony  was  admitted,  appears  from  liord 
Mansfield's  own  declaration,  when  Mr.  Home  was  bruuglit 
up  for  judgment.  He  moved,  in  arrest  of  judgment,  that 
the  information  did  not  state  that  the  troops  were  employed 
in  quelling  an  insurrection  or  rebellion.  Upon  this  his 
lordship  observes, "  If  the  defendant  has  a  legal  advantage 
from  a  literal  flaw,  God  forbid  that  he  should  not  have  the 
benefit  of  it."  It  is  most  certain,  that- at  the  trial,  the  infor- 
mation was  considered  to  be,  words  spoke  of  and  concern- 
ing the  king's  government,  and  his  employment  of  his  troops ; 
that  is,  the  employment  of  the  troops  by  government.  Upon 
that  ground,  the  defendant  called  a  witness,  Mr.   Gould. 
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The  attorney-^ueral  rose  to  object  to  him ;  but  it  was  yery 
clear  that  he  was  a  proper  witness  ;  and  he  acquiesced  im* 
mediately,  because  it  was  extremely  material  to  show  what 
the  subject  matter  was  to  which  the  libel  related.  If  it  was 
the  employment  of  the  troops  under  proper  authority,  that 
came  within  the  charge  in  the  information.  Had  it  been  a 
lawless  affray,  it  would  not.  Thouji^h  the  saying  so  might 
have  be^n  a  libel  on  the  individuals^  yet  it  would  not  have 
been  this  libel.  It  would  not  have  been  this  libel  of  the 
king's  troops,  employed  by  him. 

The  opinion  of  the  twelve  judges  of  England,  delivered 
to  the  house  of  lords  in  the  year  1792,  when  the  act  tor  the 
ameudment  of  the  law,  incases  of  libel,  was  under  consider* 
ation,  is  also  conclusive  on  the  point. 

I  believe  I  have  noticed  all  the  leading  authorities  on  this 
subject.  The  result  to  my  mind  is,  that  they  evince  a  uni- 
(brm  course  of  decision,  establishing  the  law  as  laid  dowa 
at  the  trial. 

Whether  the  rule  is  correct  in  principle,  has  also  been 
made  a  question.  The  popular  sentiment,  I  know,  is  deci- 
dedly opposed  to  it;  and  1  am  free' to  confess  that,  before  1 
had  fully  considered  the  subject,  the  inclination  of  ray  own 
mind  was  strong  that  way.  But  oa  reflection,  i  have 
discarded  the  opinion,  satisfied  that  truth  may  be 
[*403]  *as  dangerous  to  society  as  falsehood,  when  exhibit- 
ed in  a  way  calculated  to  disturb  the  public  tranquil* 
lity,  or  to  excite  to  a  breach  of  the  peace. 

Aware  of  the  consequences  of  a  contrary  doctrine,  a  dis* 
tinction  has  been  attempted  between  giving  the  truth  in  evi- 
dence, as  a  justification,  and  as  forming  an  ingredient  in  as- 
c^'rtaiuing  the  intent.  This  is  a  distinction,  for  the  discovery 
of  wiiich  we  are  indebted  to  the  ingenuity  of  our  own  times ; 
there  is  certainly  nothjng  to  be  met  with  in  the  books  to  rob 
us  of  the  honor  of  it.  It  has,  however,  an  indisputable  title 
to  respect,  and  will  doubtless  be  regarded,  whenever  a  case 
ahall  arise,  in  which  the  intent  shall  be  a  fit  subject  of  inqui- 
ry for  a  jury,  and  the  truth  shall  he  capiible  of  opening  an 
avenue  to  the  heart,  through  which  it  may  be  discovered. 
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Under  such  circumstances,  I  should  not  hesitate  to  admit  it ; 
but  as  I  do  not  consider  the  present  case  entitled  to  the  bene* 
fit  of  it,  it  cannot  influence  my  opinion,  as  to  what  ought  to 
be  the  issue  of  the  present  application. 

This  leads  me  to  the  considemtion  of  the  question  next  in 
importance,  which  is,  whether  the  intention  of  the  defendant, 
in  publishing  the  libel  with  which  he  is  charged,  ought  to 
have  been  submitted  to  the  inquiry  of  the  jury,  as  a  fact  on 
which  his  guilt  or  innocence  depended.  The  intent  is  cer- 
tainly an  ingredient  in  the  constitution  of  erery  offence. 
But  it  is,  as  certainly,  in  many  cases,  though  not  in  all,  an 
inference  of  law  deduced  from  facts.  Where  an  act,  in  itself 
orimitial,  is  performed  without  lawful  excuse,  there  the  cri- 
minal intent  is  an  inference  of  law.  But  where  an  act,  in 
itself  indifferent  or  innocent,  is  performed,  there,  to  constitute 
it  a  crime,  a  criminal  intent  is  an  essetittal  ingredient,  and  a 
proper  subject  for  the  inquiry  of  a  jury.  This  distinction  is 
not  peculiar  to  the  case  of  libel.  In  a  private  prosecution 
for  slandering  a  man  in  his  profession,  trade  or  calling,  the 
malicious  intent  is  of  the  essence  of  the  action ;  and  yet, 
courts  invariably  inforto  a  jury,  that  if  they  find  the 
fact,  the  law  *infers  the  maliciotis  intent,  and  that  [M04] 
the  plaintiff  is  entitled  to  their  verdict.  So  too,  in 
some  cases  of  murder:  as  where  a  workman,  in  a  populous 
city,  where  persons  are  continually  passing,  carelessly  throws 
a  piece  of  timber  from  a  scaffold  and  kills  a  passenger,  the 
malicious  intent  is  an  inference  of  law  from  the  fact. 

An  objection,  not  without  force  I  admit,  is  here  to  be  en^  t 
countered.  In  the  case  above  alluded  to,  as  well  as  in  some 
others,  judges  uniformly  state  the  law  to  the  jury,  and  leave 
tbem  to  decide  on  the  law  and  fact  collectively.  How  this 
has  obtained  I  can  only  conjecture.  I  am  inclined  to  ascribe 
it  to  the  humanity  of  judges,  indueing  them  to  afford  (in 
cases  where  the  prevailing  manners  of  the  times,  or  other 
circumstances,  form  a  reasonable,  though  m  i  a  legal  e!xcuse} 
a  chance  of  acquittal  to  a  party  accused,  which  an  adherence 
to  strict  rules  of  law  would  deny  him.    These  cases  onlf 
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form  exceptions;  they  do  not  impugn  the  rule,  that  to  ques- 
tions of  law  the  court,  to  questions  of  fact  the  jury,  must  res- 
pond. 

It  has  been  attempted  to  narrow  this  rule,  by  restricting 
the  exclusive  right  of  judges  on  all  general  issues,  to  the  case 
of  special  verdicts.  It  is  true,  in  BtishelTs  Cascj  decided  in 
22  Car.  II.,  Taughan  declares  such  to  be  the  law.  But  I  do 
not  find  that  judges,  since  his  day,  have  followed  his  opinion. 
On  the  contrary,  1  think  it  has  been  uniformly  rejected  ever 
since  the  period  of  the  revolution  in  1688.  Certainly,  his 
reasoning  in  that  case  would  not  be  received  as  law  at  this 
day.  He  admits  the  right  of  the  judge,  when  the  jury  find, 
unexpectedly,  for  the  plaintiff  or  defendant,  to  asik  them  how 
they  find  such  a  fact  in  particular ;  and  upon  their  answer, 
to  say,  then  it  is  for  the  defendant,  though  they  found  for 
the  plaintiff,  and  e  contrario^  and  thereupon  they  rectify 
their  verdict. 

He  also  assigns,  as  a  reason,  why  a  jury  is  not  finable  for 

a  false  verdict,  that  the  judge  cannot  know  their  evidence, 

for  their  verdict  may  be  the  result  of  their  own 

[M05J    "knowledge  of  the  fact,  or  such  knowledge  derived 

from  each  other.    Surely,  at  this  day,  such  doctrine 

is  inadmissible,  and  destroys  the  authority  of  this  case. 

Judge  Blackstone  has  been  cited,  as  an  authority  to  the 
same  point ;  but,  in  my  opinion,  he  emphatically  establishes 
the  reverse*  ''  The  verdict,"  says  he,  ''  may  be  general  of 
special ;  setting  forth  all  the  circumstances,  and  praying  the 
judgment  of  the  court.  This  is  where  the  jury  doubt  the 
matter  of  law,  and,  therefore,  choose  to  leave  it  to  the  deter* 
mination  of  the  court ;  though  they  have  an  unquestionable 
right  of  determining  upon  all  the  circumstances,  and  finding 
a,  general  verdict,  if  they  think  proper  so  to  hazard  a  breach 
of  their  oaths :  and,  if  their  verdict  be  notoriously  wrong, 
diey  may  be  punished,  and  the  verdict  set  aside  by  cUtairU^ 
at  the  suit  of  the  king ;  but  not  at  the  suit  of  the  prisoner." 
What  ?  Men  to  be  punished  for  a  breach  of  their  oaths,  in 
exercising  a  right.    This  would  be  preposterous.    The  ri^ht 
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l^ere  spoken  of,  is  nothing  more  than  the  right  of  insisting 
upon  their  verdict  being  received  and  recorded,  though  it  be 
general,  where  it  ought  not  to  be  so.  But  is  this  a  species  of 
right,  which  shall  impose  it  upon  a  judge,  to  inform  them 
that  they  may  exercise  it,  though  they  violate  their  oaths  ? 
Surely  not. 

It  cannot  be  denied,  however,  that  there  has  existed  a 
difference  of  sentiment  among  great  law  characters  on  this 
subject.    The  argument  of  Mr.  Erskine,  on  a  motion  for  a 
new  trial,  in  the  case  of  The  Dean  of  St  Asaph,  in  favor  of 
the  right  of  a  jury  to  judge  of  the  intent  in  all  cases,  is 
ingenious  and  able.    The  opinions  of  Lords  Camden  and 
Loughborough,  in  the  house  of  lords,  when  the  libel  bill  was 
under  consideration,  are  entitled  to  respect.    But  sitting  as  a 
court  of  justice,  we  are  not  Jo  receive  the  law  either  from  the 
arguments  of  counsel,  •or  the  opinions  of  individuals  given 
in  a  legislative  capacity  ;  particularly,  if  opposed  to  solemn 
judicial  decisions.    For  the  one  will  always  urge 
what  is  most  ^favorable  to  his  client ;  the  others  will    [*406] 
frequently  advance  as  legislators,  what  they  would 
not  support  as  judges.    Of  this  instances  are  not  wanting, 
even  under  our  own  government.    Judicial  decisions  on  the 
point,  are,  in  my  opinion,  the  other  way. 

In  Puller's  Case,  (6  St.  Tr.  445,  Anno  1702,)  Lord  Holt, 
in  a  very  concise  address  to  the  jury,  observes,  ''You  hear 
the  witness  say,  he  (meaning  Fuller)  brought  these  two 
scandalous  books  to  the  press,  and  that  he  corrected  them  ; 
and  he  owns  that  he  was  the  publisher  of  them;  and  if  you 
believe  he  did  so,  you  are  to  find  him  guilty."  Not  one 
syllable  is  said  to  them  about  inquiring  into  any  criminal 
intent. 

[n  the  case  of  Tuchin,  two  years  after,  (1704,)  this  same 
learned  judge  is  said  to  have  spoken  a  different  language.  I 
do  not  so  understand  him.  The  defendant's  counsel  had 
insisted  that  nothing  was  a  libel,  but  what  reflected  upon 
some  particular  person.  To  remove  any  improper  impres- 
sion, which  such  an  assertion  might  make  on  the  jury,  his 
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lordship  observes,  that  a  libel  on  the  government  is  criminal. 
That  no  government  could  subsist,  if  persons  were  not  called 
to  account,  for  possessing  the  people  with  an  ill  opinion  of 
the  government ;  and  he  submits  it  to  the  consideration  of 
the  jury,  whether  the  words  he  had  read  to  them  did  not 
tend  to  beget  an  ill  opinion  of  the  administration  of  the  . 
government.  Here,  also,  nothing  is  said  of  intention.  He 
submits  to  the  consideration  of  the  jury,  the  unavoidable 
tendency  of  such  libellous  publications,  merely  to  rebut  the 
argument  of  counsel,  but  says  nothing  about  intention  ;  on 
the  contrary,  he  concludes,  by  telling  them  "If  you  are 
satisfied  that  he  is  guilty  o(  composing  and  publishing'  these 
papers,  you  are  to  find  him  guilty." 

We  find  Lord  Raymond,  in  Franklin's  Case,  (9  St.  Tr.  266,) 
laying  down  the  same  rule  of  law.  "There  are  three  thingSi"' 
said  his  lordship,  "  to  be  considered,  whereof  two  by 
[*407]  you  the  jury,  and  one  by  the  court.  The  first  •is 
whether  the  defendant  is  guilty  of  the  publication  or 
not.  The  second,  whether  the  expressions  in  the  letter 
refer  to  his  present  majesty,  and  his  principal  officers  and 
ministers  of  state,  and  are  applicable  to  them  or  not.  These 
are  the  two  matters  of  fact,  that  come  under  your  considera- 
tion ;  and  of  which  you  are  the  proper  judges.  The  third 
does  not  belong  to  the  office  of  the  jury,  but  to  the  ofiice  of 
the  court.    This  is  a  question  of  law,"  d&c. 

In  The  King  v.  Owen,  Lord  Chief  Justice  Lee  directed 
the  jury,  that  if  they  thought  the  fact  of  publication  fully 
proved,  they  ought  to  find  the  defendant  guilty.  (10  St.  Tr. 
App.  194,  Anno  1762.) 

The  same  rule  has  been  uniformly  and  invariably  adopted, 
and  observed  by  all  the  judges  of  the  king's  bench,  until  the 
statute  of  1793,  which  authorizes  the  jury  to  decide  on  the 
whole  matter  in  issue.  That  statute,  it  ought  not  to  be  for- 
gotten, was  passed  at  the  commencement  of  an  unpopular 
war  with  France,  and  was  principally  advocated  by  a  party 
hostile  to  the  then  administration. 

In  the  case  of  The  King  y.  WUkes,  for  publishing  the 
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North  Briton,  No.  45,  the  jur^  found  a  verdict  of  guilty  of 
printing  and  publishing  the  North  Briton,  No.  45,  which 
was  recorded  generally,  guilty.  And  although  the  natio.nal 
ferment,  at  that  day,  was  immoderately  high,  and  Mr.  Wilkes 
regarded  as  a  patriot  of  the  highest  order,  no  exception  was 
ever  taken.    (4  Burr.  2527,  from  1764  to  1770.) 

In  the  case  of  The  King  v.  Wood/all^  (5  Burr.  2661,)  for 
printing  and  publishing  Junius,  the  jury  found  the  defend- 
ant guilty  of  printing  and  publishing  only.  On  a  supposi- 
tion, that  this  wordonly  was  introduced  by  the  jury,  to  negative 
some  part  of  the  information,  a  new  trial  was  applied  for.  On 
which  occasion,  the  court  observes,  that  the  verdict  found 
the  whole  charge  in  the  information,  and  that  if  the  jury 
meant  to  say  "  they  did  not  find  a  libel,"  or  '^  did  not  find 
the  epithets,"  or  "  did  not  find  any  express  malicious 
intent,"  it  would  not  *aSect  the  verdict;  because  [*408] 
none  of  these  things  wero  to  be  proved,  or  found 
either  way.  "That  guilty  of  printing  and  publishing, 
where  there  is  no  other  charge,  is  guilty:  for  nothing  more 
is  to  be  found  by  the  jury."  And  Lord  Mansfield  observes, 
that  such  direction,  though  often  given  with  an  express  re- 
quest from  him,  "  that  if  there  was  the  least  doubt,  the  court 
might  be  moved  upon  it,"  was  never  complained  of  in 
Court. 

In  the  case  of  The  Dean  of  St.  Asaph,  (1784,)  which  was 
like  the  present,  a  trial  at  nisi  prius^  the  same  rule  was  laid 
down  by  Judge  Buller  on  the  trial,  and  afterwards,  on  a  mo- 
tion to  set  aside  the  verdict,  for  misdirection,  affirtued  by 
the  whole  bench  of  judges,  after  having  had  the  full  benefit 
of  the  brilliant  and  learned  observations  of  Mr.  Erskine,  on 
which  so  much  reliance  has  been  placed. 

Lord  Kenyon,  ^vho  was  n^ver  very  partial  to  Lord  Mans- 
field or  Mr.  Justice  Buller,  and  who  was  esteemed  a  sound 
lawyer,  has  luiiformily  coincided  with  this  opinion,  and  has 
regularly  charged'  juries  in  correspondence  with  it,  Ja 
Siockdale's  Case,  (1789,)  where  he  heard  an  argument  from 
Mr.  Brskine,  similar  to  that  which  he  delivered  in  the  case 
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of  the  Dean  of  St  Asaph,  he  instructs  the  jury,  that  there 
are  two  points  for  them  to  attend  to,  namely,  whether  the 
defendant  did  publish  the  libel ;  and  whether  the  sense 
which  the  attorney-general,  by  his  innuendoes  in  the  infor- 
mation, had  affixed  to  the  different  passages,  was  fairly  af- 
fixed  to  them. 

The  same  direction  was  given  by  him  at  the  trial  of  With* 
ers,  (3  Term  Rep.  428,)  on  an  indictment  for  writing  and 
publishing  a  libel  on  Mrs.  Fitzherbert,  and  no  exception  was 
taken. 

The  last  authority  I  shall  refer  to,  is  derived  from  thehighest 
possible  source.  It  is  the  answers  of  the  twelve  judges  of 
England,  to  the  questions  propounded  to  them  by  the  house 
of  lords,  when  the  libel  bill  was  under  their  consideration. 

The  first  question  is : 
[*409]  *<*  Whether  on  the  trial  of  an  information  or  in- 
dictment for  a  libel,  is  the  criminality  or  innocence 
of  the  paper  set  forth  in  such  information  or  indictment,  as 
the  libel,  matter  of  fact,  or  matter  of  law,  where  no  evidence 
is  given  for  the  defendant? 

Answer.     "  Matter  of  law." 

2.  <'  Is  the  truth  or  falsehood  of  the  written  paper  material  to 
be  left  to  the  jury,  upon  the  trial  of  an  indictment  or  infor- 
mation for  a  libel ;  and  does  it  make  any  difference,  in  this 
respect,  whether  the  epithet  (false)  be  or  be  not  used  in  the 
indictment  or  information.'' 

Answer.    "  Not  material." 

3.  '<  Is  a  witness,  produced  before  a  jury  in  a  trial,  as 
above,  by  the  plaintiff,  for  the  purpose  of  proving  a  criminal 
intention  of  the  writer,  or  by  the  defendant  to  rebut  the  im* 
putation,  admissible  to  be  heard,  as  a  competent  witness  in 
such  trial  before  the  jury  ?" 

Answer.  ^'  A  criminal  intention  is  no  part  of  the  all^a- 
tion,  at  common  law,  as  no  man  shall  be  allowed  to  scatter 
arrows,  firebrands  and  death,  and  then  say, '  am  I  not  in 
sport  ?' " 

Under  this  view  of  the  subject,  I  am  satisfied  the  law  is  as 


OP  THE  STATE  OF  NEW  YORK.  409 


People  ▼■  Croflwell. 


I  Stated  it  od  the  trial ;  and  that  when  it  shall  be  determined 
to  be  otherwise,  it  will  no  longer  be,  what  all  law  ever 
should  be,  a  uniform  rule  of  conduct. 

It  has  been  urged,  that  to  deny  a  jury  the  right  of  deci- 
ding  on  the  law  and  the  fact,  in  all  cases  of  criminal  prose- 
cution,  is  contrary  to  the  spirit  and  genius  of  our  govern- 
ment.   But  how,  has  not  been  attempted  to  be  shown.    In 
England,  where  the  judges  are  appointed  by  the  crown,  and 
juries  form  a  substantial  barrier  between  the  prerogatives 
of  that  crown  and  the  liberties  of  the  people,  the  reasons  for 
extending  the  powers  of  the  latter  are  certainly  much  strong- 
er than  with  us,  where  the  judges  are,  in  effect,  appgrnted 
by  the  people  themselves,  and  amenable  to  them  for  any 
misconduct.    It  will  be  recollected,  that  I  admitted 
there  were  cases  in  *which  the  jury  must  neces-    [MIO] 
sarily  inquire  into  the  intent ;  to  wit,  where  the  act 
did  not  carry  intention  on  the  face  of  it,  and  guilt  or  inno- 
cence depended  on  the  circumstances  of  time,  place,  persons, 
&o.    Such  was  the  case  of  the  Seven  Bishops.    They  were 
charged,  as  has  been  before  observed,  with  a  libel,  in  pre- 
senting a  petition  to  the  king,  conceived  in  terms  of  the 
most  respectful  loyalty.    To  petition  the  crown  was  the 
right  of  the  subject,  and  as  the  petition  carried  not  with  it 
its  own  evidence  of  a  guilty  intent,  or  pernicious  tendency ; 
these  were  facts  necessarily  inquirable'  into  by  the  jury. 
But  is  the  case  before  us  thus  circumstanced  7    Will  any 
one,  uninfluenced  by  the  strongest  party  prejudice,  say,  that 
a  charge  against  the  highest  officer  of  our  government,  un- 
palliated  by  the  shadow  of  lawful  excuse,  of  employing  a 
base  assassin  to  stab  the  reputation  of  a  man  justly  esteem- 
ed the  pride  and  ornament  of  his  country,  does  not  carry 
with  it  conclusive  evidence  of  a  most  malicious  and  seditious 
intention?    I  think  it  can  admit  of  no  doubt. 

To  the  objection,  that  the  judge  ought  to  have  declared 
the  law  to  the  jury,  and  submitted  it  to  them,  together  with 
the  fact,  it  is  a  sufficient  answer,  that  the  defendant  thought 
proper  to  carry  his  cause  before  a  tribunal  constituted  for 
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the  trial  of  issues  of  fact  alone,  where  it  is  the  invariable 
practice  to  reserve  all  donbtful  points  of  law  for  a  decision 
at  bar.  In  the  present  instance,  there  was  a  peculiar  pro- 
priety in  adopting  ttiis  course.  For  had  a  different  one  been 
pursued,  and  the  defendant  been  acquitted,  from  the  mistake 
of  the  judge  in  point  of  law,  the  error  would  have  been  irre- 
mediable, and  the  public  justice  defeated. 

Had  the  examination  I  have  given  this  subject,  eventuated 
in  a  conviction  that  1  had  mistaken  the  law,  I  should,  with- 
out hesitation,  have  renounced  my  error.  The  result  being 
the  reverse,  and  it  being  the  duty  of  a  judge  to  pro- 
[Mil]  nounce  the  law  as  he  finds  it,  and  to  leave  *the  al- 
teration of  it,  when  found  inconvenient,  to  that  body 
to  whom  the  constitution  has  confided  the  power  of  legisla- 
tion, I  am  constrained  to  declare,  I  think  the  defendant  not 
entitled  to  a  new  trial  on  either  of  the  grounds  on  which  his 
motion  is  rested. 

Livingston,  J.  concurred.(a) 

(a)  The  qaeitions  iavolred  in  the  principal  case  have  been  yery  elaboratelj 
diflcaased  ;  bat  as  they  are  nov7  the  subject  of  con^ititutional  or  statute  pro- 
vision in  nearly  every  state  of  the  Union,  where  the  principles  of  Mr.  Fox's 
bill  have  been  adopted  in  one  form  or  other,  no  more  than  a  reference  to  % 
few  examinations  of  the  sabject  is  leqnired.  Add  to  those  cited  by  Mr. 
Justice  Kent,  Worthington  on  Juries,  131-176,  and  cases;  Trials,  per  Pais, 
ch.  14  ;  Hawles'  pamphlet  on  the  Powers  uf  juries,  (1680,)  a  sound  and  logical 
production  ;  I  Steph.  Eofr.  Const.  258,  452,  2d  ed.  795  ;  1  Russell  on  Crimes, 
260-264,  and  refs. ;  3  Chitt.  Crim.  Law,  ed.  1846,  866,  n.  875,  and  n.  876, 
a  and  n.  2;  Bro.  Max.  144,  ti  9eq,y  150,  et  tq,  ;  2  Stark.  Ev.  644,  et  ssg., 
571,  ei  $eq.,  673,  et  9eq, ;  34  State  Trials,  tit.  Libel ;  2  Greenl.  £v.  §  411,  and 
cases;  Holt  on  Libel,  31-68  ;  2  Starkie  on  Slander,  Wend.  ed.  3*20,  et  •tq. 

The  constitution  of  New  York  (1846,  art.  1,  §  8,)  provides,  that,  "  Every 
citizen  may  freely  speak,  write,  and  publish  his  sentiments  on  all  subjects,  \mtkg 
responsible  for  the  abuse  of  that  right  \  and  no  law  shall  be  passed  to  abridge 
or  restrain  the  liberty  of  speech,  or  of  the  press.  In  all  criminal  proseoutiont 
or  indictments  for  libels,  the  truih  may  be  given  in  evidence  to  the  jury  ;  and 
if  it  shall  appear  to  the  jury,  that  the  matter  charged  as  libellous  is  true,  and 
was  published  with  good  motives,  and  for  justifiable  ends,  the  party  shall  b« 
acquitted ;  and  the  jury  shall  have  the  right  to  determine  the  law  and  th« 
fact."  The  same  provision  existed  in  the  constituiion  of  18^21,  (Art.  7.  §  8.) 
The  constitution  of  Maine  (1819,)  provides  that,  *<  Every  citizen  may  freely 
■peak,  write,  and  publish  his  sentiments  on  any  subject,  being  responsible  for 


OF  THE  STATE  OF  NE\V  YORK.  411 

People  V.  Croewell. 

On  the  last  day  of  the  session  of  the  legislature,  in  April, 
1804,  a  bill,  entitled  ''An  act  relative  to  libels,"  was  deliver- 

the  abase  of  this  liberty.  No  Uws  shall  be  passed  regalatiD^  or  restraining 
the  freedom  of  the  press ;  andi  in  prosecutions  for  any  paUicaiion  respecting 
the  official  conduct  of  men  in  public  capacity,  or  the  qualifications  of  those 
who  are  candidates  for  the  suffrages  of  the  people,  or  where  the  matter  pnb- 
iished  is  proper  for  public  information,  the  truth  thereof  may  be  giyen  in  eyi- 
dt*nce  ;  and  in  all  indictments  for  libels,  the  jury,  after  haying  received  the 
direction  of  tho  conrt,  shall  have  a  right  to  determine,  at  their  discretion,  the 
law  and  the  fact."  (Art.  1,^4.)  The  coostitation  of  Massachusetts  (1780,) 
provides  that,  *'  The  liberty  of  the  press  is  essential  to  security  of  freedom  in 
a  state ;  it  ought  not.  therefore,  to  be  restrained  in  this  commonwealth." 
(Part  1,  $  16.)  The  constitution  of  New  Hampshire  (1792,)  provides  that, 
'*  The  liberty  of  the  press  is  essential  to  the  secnrity  of  freedom  in  a  state ;  it 
ought,  therefore,  to  be  inviolably  preserved."  (Part  1,  i  22.)  The  constitu- 
tion of  Vermont  (1793,)  provides,  *'  That  the  people  have  a  right  to  a  free- 
dom of  speech,  and  of  writing  and  pnblishing  their  sentiments,  concerning  tho 
transactions  of  government,  and  therefore  the  freedom  of  the  press  ought  not 
to  be  restrained."  (Chap.  1,  art.  13.)  Tho  constitution  of  Rhode  Island 
(1842,)  provides,  <*  The  liberty  of  the  press  being  essential  to  the  security  of 
freedom  in  a  stale,  any  person  may  publish  bis  sentiments  on  any  subject, 
being  responsible  for  the  abuse  of  that  liberty  ;  and  in  all  trials  for  libel,  both 
civil  and  criminal,  the  truth,  unless  published  from  malicious  motives,  shall  be 
sufficient  defence  to  the  person  charged."  (Art.  1,  §  20.)  The  constitution 
of  Connecticut  (1818,)  provides,  **  Every  citizen  may  freely  speak,  write  and 
.  publish  bis  sentiments  on  all  subjects,  being  responsible  for  the  abuse  of  that 
liberty.  No  law  shall  ever  be  passed  to  curtail  or  restrain  the  liberty  of 
speech  or  of  tho  preas.  In  all  prosecutions  or  indictments  for  libels,  the  truth 
may  be  given  in  evidence,  and  the  jury  shall  have  a  right  to  determine  the 
law  and  ihe  facts,  under  the  direction  of  the  conrt."  (Art.  1,  §§  5,  6,  7.) 
The  constitution  of  New  Jersey  (1^44,)  provides,  *'  Every  person  may  freely 
■peak,  write,  and  publish  his  sentiments  on  all  subjects,  being  responsible  for 
the  abuse  of  that  right.  No  law  shall  be  passed  tn  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  ail  prosecutions  or  indictments  for  libel, 
the  truth  may  be  given  in  evidence  to  the  jury  ;  and  if  it  shall  appear  to  the 
jury  that  the  matter  charged  as  libellous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends,  the  party  shall  be  acquitted ;  and  the  jury 
shall  have  the  right  to  determine  the  law  and  the  fact"  (Art  1,  §  5.)  The 
eonstimtion  of  Pensylvania  (1838,)  provides,  **  That  the  printing  presses  shall 
be  free  to  every  person,  who  undertakes  to  examine  the  proceedings  of  the 
legislature  or  anj  branch  of  government ;  and  no  law  shall  ever  be  made  to 
restrain  tbe  right  thereof.  The  free  communication  of  thoughts  and  opinions 
is  one  of  the  invaluable  rights  of  man  ;  and  every  citizeu  may  freely  speak» 
write  and  print  on  any  subject,  being  responsible  for  the  abuse  of  that  liberty* 
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to  be  given  in  evidence,  as  a  defence  to  an  indictment  for  a 
libel,  upoD  any  person  holding  an  office  of  honor,  profit  or 

7,  8.)  The  constitQtton  of  Illinott  (1818,)  provideB,  that  *<The  priotinf 
preHM  shall  be  free  to  eyery  penon  who  andertekee  to  examine  the  proceed* 
inga  of  the  geoeral  asaembly,  or  of  any  branch  of  goyemment ;  and  no  law 
ahall  ever  be  made  to  restrain  the  right  thereof.  The  free  commnnication  of 
thoDghta  and  opinions  is  one  of  the  tnvalaable  rights  of  man  ;  and  e^ery  citi- 
xen  may  freely  speak,  write,  or  print  on  any  subject,  being  responsible  for  the 
abase  of  that  liberty.  In  prosecutions  for  the  pabiication  of  papers  inTcsti* 
'  gating  the  official  condoct  of  officers  or  men  acting  in  a  political  capacity,  or 
where  the  matter  published  is  proper  for  public  information,  the  tmth  thereof 
may  be  given  in  evidence  ;.  and,  in  ail  indictments  for  libels,  the  jury  shall 
have  the  right  of  determining  both  the  law  and  the  fact,  under  the  direction 
of  the  court,  as  in  other  cases."  (Art  8,  §^  22,  23.)  The  constitation  of 
Alabama  (1819,)  provides,  that  **  Every  citizen  may  freely  speak,  write,  and 
publish  his  sentiments  on  all  subjects,  being  responsible  for  the  abnse  of  that 
liberty."  (Art.  1,  §  8.)  The  constitution  of  Missouri  (1820,)  provides,  that 
"  The  free  communication  of  thoughts  and  opinions  is  one  of  the  invaluable 
rights  of  man,  and  that  every  person  may  freely  speak,  write,  and  print  on 
any  subject,  being  responsible  for  the  abuse  of  that  liberty ;  and  that  iu  all 
prosecutions  for  libels,  the  truth  thereof  may  be  given  in  evidence,  and  the 
jury  may  determine  the  law  and  the  facts,  under  the  direction  of  the  court." 
(Art  13,  §  16.)  And  the  amended  constitution  of  this  state  (1845,)  provides 
that  "The  free  communication  of  thoughts  and  opinions  is  one  of  the  inrain* 
able  rights  of  man,  and  that  every  person  may  freely  speak,  write  and  print 
on  any  subject,  being  responsible  for  the  abuse  of  that  liberty ;  and  in  all 
prosecutions  for  libels,  the  truth  thereof  may  be  given  in  evidence,  and  the 
jury  may  determiue  the  law  and  the  facts,  under  the  direction  of  the  court*' 
(Art  II,  4  16.)  The  constitution  of  Michigan  (iGBS,)  provides,  that  ••  Every 
person  may  freely  speak,  write,  and  publish  his  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  that  right ;  and  do  laws  shall  be  passed  to 
restrain  or  sbridge  the  liberty  of  speech  or  of  the  press.  In  all  proeecotions 
or  indictmoms  for  libels,  the  truth  may  be  given  in  evidence  to  the  jury ; 
and  if  it  shall  appear  to  the  jury,  that  the  matter  charged  as  libellons  is  true, 
and  was  published  with  good  motives  and  for  justifiable  ends,  the  party  shall 
he  acquitted  ;  and  the  jury  shall  have  the  right  to  determine  the  law  and  the 
fact."  (Art  1,  §  7.)  The  constitution  of  Arkansas  (1836,)  provides,  that 
'*  Printing  presses  shall  be  free  to  every  person  ;  and  no  law  shall  ever  bo 
made  to  restrain  the  rights  t  ereof.  The  free  commnnicattons  of  thoughts 
and  opinions  is  one  of  the  invaluable  rights  of  man,  and  every  citizen  may 
freely  speak,  write,  and  print  on  any  subject,  being  responsible  for  the  ahnoa 
of  that  liberty.  In  prosecutions  for  the  publication  of  papers  invcstigaluig 
the  official  conduct  of  officers  or  men  in  public  capacity,  or  where  the  matter 
published  is  proper  for  public  infonoation,  tho  truth  thereof  may  bo  gfvta  Ia 
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trust,  or  being  a  candidate  for  any  such  office,  made  no  dis* 
crimination  in  respect  to  the  nature,  tendency  or  intent  of 
the  libel ;  and  would,  therefore,  authorize,  not  only  charges 
which  were  fit  and  proper  for  public  information,  but  every 
delineation  of  private  vices,  defects  or  misfortunes,  however 
indecent  or  offensive,  and  made  no  distinction  between  libels 
circulated  from  good  motives  and  justifiable  ends,  and  such 
as  were  circulated  for  seditious  and  wicked  purposes,  or  to 
gratify  individual  malice  or  revenge. 

On  the  12th  February,  1805,  the  house  of  assembly  took  ' 
into  consideration  the  objections  of  the  conncil  of  revision, 
to  the  bill  concerning  libels,  and  the  question  being  put,  it 
was  lost  by  a  large  mojority. 

A  bill  concerning  libels  was,  afterwards,  introduced  by 
William  W.  Van  Ness,  Esq.  then  a  member  of  the 
assembly,  ^wjiich  passed  both  houses  unanimously    [*412] 
and  became  a  law  on  the  6.h  Aprils  1805.    The  act 
(sess.  28,  c.  90j)  is  as  follows: 

"  Whereas  doubts  exist,  whether,  on  the  trial  of  an  indict- 
ment  or  information  for  a  libel,  the  jury  have  a  right  to 
give  their  verdict  on  the  whole  matter  in  issue : 

•▼idenee ;  and  in  all  indictmentB  for  libels,  the  jury  may  have  the  right  to 
determine  the  law  and  the  facta."  (Art  2,  ^  7,  8)  The  constitntion  oC 
Florida  (1838,)  trovides,  that  "  Every  citizen  may  freely  speak,  write,  and 
publish  his  seiUiments,  on  all  aabjects,  being  responsible  fur  the  abuse  of  that 
liberty  ;  and  no  law  shall  ever  be  passed  to  curtail,  abridge,  or  restrain  the 
fiberty  of  speech  or  of  the  press."  (Art  1,  §  5.)  The  constitution  of  Texas 
(1845,)  provides,  that  **  Every  citizen  shall  be  at  liberty  to  speak,  write,  or 
publish  his  opinions  on  any  subject,  being  responsible  for  the  abuse  of  that 
privilege  ;  and  no  law  shall  ever  be  passed  curtailing  the  liberty  of  speech  or 
of  the  presa."  (Art  l»  ^  5.)  The  constitution  adopted  in  convention.  May 
28»  1846,  for  the  state  of  Iowa,  provides,  that  **  Every  person  may  speak, 
write,  and  publish  his  sentiments  on  all  subjects,  being  responsible  for  the 
ftbose  of  that  right  No  law  shall  be  passed  lo  restrain  or  abridge  the  liberty 
of  speech  or  of  the  pi«ss.  In  all  prosecutions  or  indictments  for  libel,  the 
troth  may  be  given  in  evidence  to  the  jury,  and  if  it  appear  to  the  jury  that 
the  matter  charged  as  llbelloos  was  true,  and  was  published  with  good  mo- 
livesy  and  for  justifiable  endsi  the  party  shall  be  acqnitted."    (Ait  3,  i  7.) 
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People  V.  Croswell. 

1.  Be  it  therefore  declared  and  enacted  by  the  people  of 
the  state  of  New  Yorky  represented  in  senate  and  assembly^ 
That  on  every  such  indictmeut  or  information,  the  jury,  who 
shall  try  the  same,  shall  have  a  right  to  determine  the  law 
and  the  fact,  under  the  direction  of  the  court,  in  like  manner 
as  in  other  criminal  cases,  and  shall  not  be  directed  or  re- 
quired  by  the  court  or  judge,  before  whom  such  indictment 
or  information  shall  be  tried,  to  find  the  defendant  guiltyi 
merely  on  the  proof  of  the  publication  by  the  defendant,  of 
the  matter  charged  to  be  libellous,  and  of  the  sense  ascribed 
thereto,  in  such  indictment  or  information  ;  provided  never- 
theless^  that  nothing  herein  contained  shall  be  held  or  taken 
to  impair  or  destroy  the  right  and  privilege  of  the  defendant 
to  apply  to  the  court  to  have  the  judgment  arrested,  as  hath 
heretofore  been  practised. 

« 

2.  And  be  it  further  declared  and  enacted^  That  in  every 
prosecution  for  writing  or  publishing  any  libel,  it  shall  be 
lawful  for  the  defendant,  upon  the  trial  of  the  cause,  to  give 
in  evidence,  in  his  defence,  the  truth  of  the  matter  contained 
in  the  publication  charged  as  libellous :  provided  always. 
That  such  evidence  shall  not  be  a  justification,  unless,  on 
the  trial,  it  shall  be  further  made  satisfactorily  to  appear,  that 
the  matter  charged  as  libellous,  was  published  with  good 
motives  and  for  justifiable  ends. 

3.  And  he  it  further  enacted^  That  any  person  or  persons 

who  shall,  after  the  passing  of  this  act,  be  convicted  of 
[*413]    writing  or  publishing  a  libel,  such  person  or  *per- 

sons  shall  not  be  sentenced  to  an  imprisonment  ex- 
ceeding the  term  of  eighteen  months,  or  to  pay  a  fine  exceed- 
ing the  sum  of  five  thousand  dollars. 

4.  And  be  it  further  enacted,  That  from  and  after  the 
passing  of  this  act,  it  shall  not  be  lawful  to  prosecute  any 
person  or  persons,  by  information,  for  writing  or  publishing 
any  libel. 
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People  V.  Croewell. 

In  consequence  of  tbb  declaratory  statute,  the  court,  in 
August  term,  1806,  (no  motion  having  been  made  for  judg- 
ment on  the  verdict)  unanimously  awarded  a  new  trial  in 
the  above  cause. 


END  OF  THE  CASES. 
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MANUSCRIPT  NOTES 


OF 


mk.  justice  radcliff. 


APRIL  TERM,  1794. 


Dobbin  against  Watkins* 


On  a  contract  by  one  to  deliver  and  another  to  receive 
stock  contained  in  separate  writing's  on  each  part,  the  plain- 
tiff must  give  notice  to  produce  the  one  in  the  hands  of  the 
defendant,  to  entitle  him  to  give  evidence  of  its  contenis,  and 
for  want  thereof,  was  nonsuited. 


The  People  against  Dowell. 

Poor  witnesses  appearing  for  the  people  on  snbpanaj  are 
equally  entitled  to  be  paid,  as  if  they  had  appeared  on  r6- 
cognizance. 


Carnes  against  Duncan,  Administrator. 

Payment  and  nul  tiel  record^  cannot  be  pleaded  toge- 
ther    April,  1796. 


416  CASES  SELECTED  FROM 


Plait  v.  Piatt — Price  t.  Even. — ^Braotingbam's  CaM.«*Drake  t.  Hunt. 


Platt  against  Platt. 

1.  The  record  of  a  suit  below,  is  not  removed  by  habeas 
corpus,  and  the  plaintiff  here  must  commence  de  novo. 

2d.  The  suit  below  cannot  be  pleaded  to  any  purpose,  ex- 
cept it  be  material  to  the  plaintiff's  right  of  action.  April,  1796. 


APRIL  TERM,  1796. 
Price  against  Evers. 


In  the  Court  of  Errors. — The  plaintiff  in  the  Supreme 
Court,  in  the  toto  attingeus  on  the  Roll,  had  miscast  six 
pence^  orderea  to  be  amended,  and  the  judgment  affirmed,  on 
payment  of  costs. 


JULY  TERM,  1796. 
Brantingham's  Case. 


After  notice  of  an  application  for  a  supersedeas^  the 
plaintiff  may  charge  the  prisoner  in  execution,  and  show 
that  for  cause.    Vide  Valentine  ads.  Manhattan  Co.  post. 


Drake  against  U,tjvt. 


On  a  habeas  corpus  the  plaintiff  is  not  in  court  uqtil  he 
declares,  and  cannot  be  non-prossed;  but  after  two  terms,  the 
defendant  is  not  bound  to  accept  a  declaration. 
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Wendoyer  ▼.  Ball. — Cohan  ▼•  Kip. — Branson  t.  Boardman. — dtc 


Wendover  agaiJist  Ball. 

Two  real  persons  are  necessary  for  special  bail,  if  the 
plaintiff  demands  it. 


OCTOBER  TERM,  1796. 
Cohan,  Administrator,  against  Kip. 

A  plaintiff  may  accept  or  refuse  an  imperfect  copy  of  a 
plea.  If  he  accepts  it,  the  court  will  compel  the  defendant 
to  file  a  perfect  plea. 


APRIL  TERM,  1797. 
Boardman  and  another,  against  Branson. 

On  a  demurrer  delivered  in  time,  it  is  not  necessary  to 
strike  out  a  similiter  added  by  the  opposite  party.  Vide  9th 
rule,  April  term,  1796. 


Franklin  and  another,  ads.  Nore. 

On  a  notice  in  time  for  a  struck  jury,  the  plaintiff  cannot 
proceed  to  take  an  inquest  by  a  common  jury. 
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41B  CASES  SELECTED  FROM 


Winter  ▼.  Carter.— Oudinarde  ▼.  V.  Berseo."— Ket«ltM  ▼.  North. 


JANUARY  TERM,  1798. 
Winter  against  Carter* 

On  «  plea  of  nul  tiel  record  to  compemit  ad  diem^  and  on 
dny  given,  to  produce^  the  record,  the  plaintiff  on  failnre  is 
entitled  to  judgment  of  course. 


OuDENARDE  against  Y.  Bergen. 

An  interlocutory  judgment  set  aside,  because  no  previous 
default  had  been  entered. 


APRIL  TERM,  1798. 

Keteltas  against  North. 

'  The  defendant  having  judgment,  was  ordered  to  make 
up  the  record  in  4  days,  to  enable  the  plaintiff  to  bring  error, 
or  that  the  plaintiff  have  leave  to  do  it 


WicKHAM  against  Waters. 

A  view  in  ejectment  refused,  because  the  affidavit  did  not 
state  that  boundaries  would  come  in  question. 
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VVwnple  ▼  Mcliougall.^McGouri'k  v.  Ariinlroujf.-^&c 


Wemple,  et  al.  against  McDougall. 

In  ejectment,  a  new  demise  by  a  new  lessor  was  allowed 
to  be  added,  the  defendant  having  leave  to  wiilidraw  his 
plea,  and  if  he  elect  to  do  so,  the  plaintiff  to  pay  the  costs  of  it. 


McGouRCR  against  Armstrong. 

A  sheriff  must  have  20  days  notice  of  a  rule  to  show  cause 
why  an  attachment  should  not  issue  against  him* 


Van  Loon  against  Drigos. 

An  attorney  being  employed  for  defendant  after  interlocu- 
tory judgment  entered,  is  entitled  to  notice  of  executing 

the  writ  of  inquiry. . 


Ballard  and  another,  Manticr.  ads.  Kibbe.  etal. 

When  special  bail  are  swtd  jointly,  a  surrender  by  one  it 
good  for  both,  and  both  have  time  to  surrender  until  both  are 
deprived  of  the  right,  but  when  sued  separaiely,  each  may  be 
fixed  or  discharged  separately. 


420  CASES  SELECTED  FROM 

Woodman  ads.  Little. — Pepooti  ads.  JenkiDi.— Ac. 

■  —'^-^^ ■■ ^  ^ ■__  [■■i_lL__.  -BJ  ■ 

JULY  TERM,  1790. 
Woodman  and  others  ads.  Little. 

On  scifa.  quare  exec,  non  there  must  always  be  16  days 
between  the  teste  of  the  first,  and  the  return  of  the  second 
sci.  fa* 


Pepoon  ads,  Jenkins. 


The  want  of  a  clerk's  signature  to  a  writ  amended  on 
payment  of  costs. 


The  People  against  Judges  of  Westchester. 

Mandamus  allowed  for  not  permitting  a  plaint  to  be  filed 
nunc  pro  tunc  after  error  brought. 


WisNER  and  others  against  Wilcocks  and  others. 

In  ejectment,  a  landlord    having   privity  of  interest, 
though  not  in  the  receipt  of  rent,  allowed  to  defend  jointly. 


Berry  against  Ellis  and  others,  Assignees,  &c. 

A  LOSS  of  trial  merely  where  the  plaintiff  has  not  been 
vigilant,  will  not  prevent  bail  to  the  sherifi*  from  being  re- 
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— ^— ^iii.i-  11    ■  I  i.i-  » .    I     I    .1..  II  ■■      ■  .  I       I       ■ 

Bird  T.  Marray. — Suydam  t.  MoCoon. — Child  v.  Murrajr^&e. 

lieved.    They  will  always  be  relieved  in  the  term  at  which 
the  writ  against  them  is  returnable. 


Biro  and  others  ads.  Murray  and  others. 

A  PETITION  to  remove  the  cause  to  the  federal  court  is 
in  season  at  the  term  when  bail  are  perfected  after  an  ex* 
ception  by  the  plaintifT. 


SuTDAM  againsl  McCoon. 
A  Vendiiiani  expancts  amended  after  a  sheriflfs  sale. 


Child  against  Murray. 


Intbrbst  allowed  against  bail  from  the  time  of  tiie  ex 
piration  of  the  8  days  of  grace  to  surrender. 


JANUARY  TERM,  1799. 
Cannon  ads.  Cathcart. 

Bail  are  entitled  to  a  committitur  against  their  principal 
who  is  in  jail,  charged  with  a  felony. 


^m  CASES  SELECTED  FROM 


McNealy  ada    MorriM>ii. — Hnleomb  ads.  tlamtlton. 


McNealy  ads.  Morrison. 

Plaintiff's  attorney  receiving  notices  from  diflerent 
attornies  for  defendant  ought  to  infortn  the  second  of  the 
first  notice  to  pievent  surprise. 


HoLCOMB  ads,  Hamilton. 


On  error  coram  vobisy  an  amendment  suggesting  the 
death  of  one  of  the  defendants,  pending  the  original  action 
allowed  on  payment  of  costs. 


Church  ads,  Classon  and  Stanley. 

Where  there  are  several  actions  on  one  policy,  the  court 
will  grant  imparlances  until  the  plaintiSTs  enter  into  the  con- 
solidation rule,  and  the  English  consolidation  rule  is  inten- 
ded. No  favor  (as  to  examine  witnesses  de  bene  esse^)  will 
be  granted  till  this  be  done. 


Card  ads,  Fitzroy. 


On  every  special  motion,  a  copy  of  the  affidavit  on  which 
it  is  founded  must  be  served  on  the  opposite  part^. 
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Gillet  ads.  Wilde.-^Herriusr  ▼•  TyI«e«--WiiUiiins  ads.  Batem— ^c. 


GiLLET  (ids.  Wilde. 

Evert  motion  for  a  nonsuit  must  be  made  the  term  after 
the  default.  Plaintiff  may,  after  the  first  default,  siipulate» 
and  if  he  account  for  it,  shall  not  be  bound  to  stipulate* 


Herring  against  Ttlee. 


Interrogatories  answered  by  a  sheriff  npon  an  attach- 
ment  allowed  to  be  amended,  to  obtain  a  more  full  answer 
to  the  same  matter. 


Williams  ads.  Bates. 


Notice  of  a  petition  under  the  act  for  the  relief  of  debtors, 
&c*,  where  the  plaintiff  (the  creditor  resided  out  of  the  states) 
served  on  his  attorney  in  the  suit,  held  sufficient. 


Mabbit  and  others  ads.  Bird,  Assignee,  &c« 

On  bail  bonds,  the  equitable  power  of  the  court  arises 
only  aAer  the  condition  is  forfeited^  and  will  not  before  be 
exercised. 


424  CASES  SELECTED  FROM 


Phelps  ▼.  Ball. — ^Tuitlo  v.  Miuten. — Doe  ▼.  Roe^ — &e. 


Phelps  against  Ball. 

A  JL  fa.  allowed  to  be  amended  after  it  was  returned 
satiefied. 


TuTTLE  against  Hasten. 

Narr.  with  two  counts  for  £10  each  before  a  Justice^ 
concluding  with  damages  to  &  10  only,  no  error. 


Doe  against  Roe. 


Feigned  issued  from  chancery  to  try  the  fact  of  adultery. 
Confessions  of  the  wife  connected  with  other  proofs  and  not 
fraudulently  made,  admitted. 


Jones  and  Crawford  against  Reed. 

Judgment  before  a  justice  against  two  joint  debtors^  when 
one  only  appeared,  reversed.  But  see  the  Revised  Act  pro- 
vides for  this  case. 
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Vrodenlmrirh  v.  Hallet  and  Bowne-— Palmer,  widow,  v.  Hortoii>-&c. 


Yrebenburqh  egainst  Hallet  and  Bowne. 

Interest  allowed  to  be  taxed  after  verdict,  in  cases  Where 
the  original  contract  carried  interest. 


Palmer,  Widow,  against  Horton. 

Attainder  of    the    husband,  not  a  forfeitui^  of  the 
widow's  dower. 


Keating  against  Rice. 


Parol  agreement  allowed  to  enlarge  the  time  of  perform- 
ing a  simple  contract  in  writing. 


CovENHovEN  ogaitist  Sbaman  and  others. 

In  debt  on  recognizance  conditioned  to  prove  the  freedom 
of  a  slave,  and  to  prosecute  a  suit  with  effect^  a  judgment  of 
nonsuit  or  the  surrender  and  acceptance  of  the  slave  by  the 
master,  not  a  compliance  with  the  condition. 


Sbton  and  Maitlanb  against  Low. 

The  terms  lawful  goods  in  a  policy  include  contraband^ 
and  the  contraband  need  not  be  disclosed.  Vide  Skidmore 
V.  Desddty  and  Juhel  v.  Rhinelander^  post. 
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ISO  CA8B8  8£LEC1BD  FROM 


Lndlowf  T.  Dale«— Ottrandtr  t.  Dmww^'^mdkmm  t.  Van  hn^titw^^ic 


LuoLowB  againai  Dale,  (ParagOB.) 

A  foieigii  sentence  of  an  admiralty  court  is  conclusive 
between  the  assmer  and  the  assured. — (Reversed  in  erroTi  in 
a  ]ike  case.) 


APRIL  TERM  1799. 

OsTRANDER   ods.  DaVIS. 


Arbitration  bonds  and  powers  of  attorney  in  suits  need 
not  be  stamped. 


Jackson,  ex  dem.  Moore  against  Van  Berosn. 

The  plaintiff  upon  the  evidence  was  entitled  to  a  moiety 
only  undivided,  but  a  general  verdict  was  taken  ;  a  motion 
to  set  it  aside  on  that  ground  was  refused;  and  the  plaintiff 
ordered  to  take  possession  of  the  moiety  only  on  the  Aoft. 
fac»  pass. 


Skutt  against  Billings,  Assignee  of  Terlish,  an 

Insolvent. 

Judgment  by  omfession  set  aside,  it  being  entered  on  a 
warrant  given  before  the  defendant's  insolvency. 
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Smith  Mb.  Boomaa. — ^PalnMr  t.  Gieen^— LeffingweU  r.  White.* 


Smith,  Adounistrator,  JaoksoNi  es  dem.  ads.  Rooman. 

j0]>aMBNT  bf  default  against  the  casual  ejector  set  aside 
because  there  was  not  a  prerious  default  entered* 


Palmer  against  Green. 


In  error  on  certiorari,  Ist.  A  plea  in  abatement  after  a 
plea  in  chief  is  a  nullity  and  need  not  be  answered. 

lid.  The  justice  without  the  consent  of  parties  had  no  power 
to  adjourn  the  trial  beyond  six  day  s^  and  for  this  cause  judg- 
ment reversed. 


Leffingwbll  and  another  o^g'aiit^  White. 

Indorsees  against  endorser,  1st.  Time  in  cases  of  promis- 
sory notes  and  bills  of  exchange  is  to  be  calculated  by  co/en- 
dar  and  not  lunar  months. 

2d.  A  pending  negotiation  for  settlement  between  the 
holder  and  endorser,  supersedes  the  necessity  of  a  demand 
from  the  maker,  and  of  notice. 


Bbttb  against  Turner* 


In  covenant,  the  defendant  held  to  the  express  terms  of 
his  covenant  contrary  to  a  supposed  construction  of  its  spirit. 


428  CASES  SELfiCTfiD  FROM 


Rogvn  adfl.  Van  Allen. — Jackson  t.  Ball. — Johnston  y.  Bloodgood. 


Rogers  ad^.  Jackson  ex  dem.  Y.  Allen. 

See  this  case  as  to  the  questions  of  disseisin  in  fact  and 
by  election  and  what  shall  be  a  tenancy  merely  €U  unU, 

2d.  No  notice  to  quit  is  necessary  in  the  case  of  a  tenant 
strictly  at  will. 


Jackson  ex  dem.  Loan  Officers  of  Rensselaer  and 

Crabb  against  Bull. 

A  deed  in  persuance  of  a  previous  contract  of  sale,  good 
by  relation  from  the  time  of  the  contract :  so  as  to  render  valid 
every  intermediate  sale  or  disposition  by  the  grantee. 
Tide  to  the  same  point,  Jackson  ex  dem.  June  v.  Raymond^ 
in  January,  1798. 


Johnston  against  Bloodgood. 

A  note  purchased  at  an  under  value  by  the  debtor  of  an 
insolvent,  after  notice  of  the  insolvency,  not  allowed  to  be  set 
off  in  a  suit  brought  in  the  name  of  the  insolvent,  for  the 
benefit  of  his  assignees. 

2d.  Circumstances  to  excite  inquiry,  sufficient  notice,  and 
the  interest  of  the  assignees  protected  in  this  suit  in  the  name 
of  the  insolvent. 
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Sleght  T.  Kane« — Jaekmn  y.  Dansbaght.— Fleminif  v.  Tyier« 


Sleoht,  Administrator,  against  Kane. 

In  consequence  of  the  Statute  2l8t  March,  1783,  sus- 
pending the  Statute  of  limitations,  during  the  war  and  the 
Statute  26th  February,  1788,  saving  the  plaintiff's  right  of 
action  where  the  defendant  was  out  of  the  State^  a  person 
within  the  lines  of  the  enemy,  during  the  war,  and  depart- 
ing with  them  out  of  the  jurisdiction'  of  the  State,  at  the 
close  of  it,  was  deemed  during  the  war^  and  during  such 
departure^  to  be  out  of  the  State^  and  therefore  not  protected 
by  the  limitation. 


Jackson,  ex  dem.  Trowbridge  and  wife  against  Duns- 

BAGHS. 

Several  instruments  or  deeds  of  the  same  date,  and  re- 
lating to  the  same  subject,  construed  as  parts  of  one  assur- 
ance, and  a  deed  in  consideration  of  \0s.  made  by  ^father 
to  his  son^  held  to  be  a  covenant  to  stand  seised  to  the  use 
of  the  grantee. 


Fleminq  Executor,  against  Tyler. 

A  PLAINTIFF  executor,  nonsuited  for  a  variance  in  date 
from  the  writing  declared  upon,  not  liable  to  costs. 


430  CASES  8ELE0TSD  FROM 


White  ads.  Spencer. — ^Pbelpe  ade.  Stafford.— The  People  t.  Towoeend. 


White  odi.  Spencee. 


On  a  recovery  under  £20,  the  defendant's  costs  were  al 
lowed  to  be  set  off  against  the  sum  recovered. 


Phelps  ocb.  Stafford. 


On  a  mistake  in  serving  a  notice  as  to  the  residence  of 
defendant's  attorney,  (in  a  degree  owing  to  himself,)  the 
proceedings  of  plaintiff  were  set  aside,  but  costs  to  abide  the 
event. 


The  People  against  Townsend. 

After  a  conviction  of  perjury  at  the  Dutchess  oyer  and 
terminer,  and  reported  by  the  presiding  judge  to  be  against 
evidence f  a  new  trial  was  directed,  and  the  judge  at  the  next 
oyer  and  terminer,  to  communicate  the  opinion  as  the  award 
of  a  new  trial,  must  there  be  made.  The  proceedings  brought 
up  by  certiorari^  were  not  received,  and  ordered  to  be  re- 
turned. If  Jiledj  they  could  not  be  returned,  but  the  case 
would  have  to  be  tried  at  the  Circuit  by  niei  prius.  In  a 
capital  case,  that  probably  could  not  be  done.  Benson  added, 
such  certiorari  ought  only  to  be  allowed  in  open  court. 
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CoDklia  T.  Hart — Heyen  ▼.  Deoninif. — Coroell  ▼.  Allen. — Mnrray  ▼.  Smith. 


OoNKLiN  ugainst  Hart. 

A  COMMISSION  granted  to  examine  aged  witnesses  in  the 
country  before  a  commissioner  of  this  court.  It  may  be 
done  at  any  time  after  suit  brought. 


Heters  against  Denning. 


An  attorney  canilbt  act  as  agent  for  a  party  without  ap- 
pearing as  his  attorney.  To  appear  as  an  agent  is  improper 
conduct 


Cornell  against  Allen,  Ac. 

An  attorney  for  a  defendant,  proceeding  after  defendant 
had  settled  the  suit  with  plaintiff's  attorney,  ordered  to  pay 
the  costs. 


Hurray  against  Smith. 


On  a  removal  by  habeas  corpus^  the  plaintiff  declared  be- 
fore the  defendant  appeared  and  obtained  a  procedendo  for 
not  appearing,  he  can  have  no  costs  for  the  declaration  in 
this  court,  it  being  premature. 


432  CASES  SELECTED  FROM 


ht  Conte  V.  Pendleton.— Baker  ads.  Barna— Pendleton  ads.  Le  Conle,  &c. 


Le  Conte  agaifist  Pendleton- 

NuL  tiel  record  and  nil  debet,  to  debt  on  a  judgment  in 
another  state,  cannot  be  pleaded  together. 


JULY  TERM,  1799. 
Baker  ads.  Burns. 


An  inventory  under  the  act  for  the  relief  of  debtors,  &c. 
must  be  stamped. 


Pendleton  ads.  Le  Conte. 

An  inquest  taken  after  notice  of  an  intended  application 
for  a  commission  given  in  time,  set  aside. 


Haskins  ads.  Griswold. 

Motion  to  withdraw  a  frivolous  demurrer,  and  to  plead, 
on  an  affidavit  of  merits,  denied. 


SwARTWoiTT  ads.  Gelston,  Assignee,  &c. 

Notices  are  to  be  served, 

lst.«  On  some  person  in  the  office. 
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Waton  ada.  People. — McKinly  Sl  Co. — Jackson  ▼.  Dan  lap. — &e. 

-  -  —  — 

2d.  If  no  one  be  Iheie,  then  on  some  person  in  the  house 
where  the  office  is  kept. 
3d.  If  no  one  be  there,  then  they  may  be  left  in  the  office. 


Waters  ads.  People. 


A  SHERIFF  is  not  liable  for  a  contempt  in  not  acting  on 
process  delivered  to  his  deputy^  unless  it  appear  to  have 
come  to  his  hands. 


McKiNLY  60  Co.,  Absent  Debtors. 

A  SUPERSEDEAS  to  an  attachment  under  the  absconding 
debtor  act,  being  allowed  on  the  ground  that  the  debt  had 
been  paid  by  a  surety,  was  set  aside,  and  the  attachment  al- 
lowed to  proceed  for  the  benefit  of  the  surety. 


Jackson  eaf  dem.  McCrea  and  others  against  Dunlap. 

A  deed  for  land  executed  and  acknowledged  by  the  grant- 
or, but  retained  by  him  by  consent  of  parties  as  a  security  for 
the  consideration,  held  not  to  convey  the  title  because  there 
was  no  actual  delivery  nor  acceptance  of  the  deed.- 


Husted,  an  enlisted  Soldier. 


The  soldier  was  detained  in  custody  by  a  captain  claim- 
ing him  to  be  enlisted  under  the  authority  of  the  United 
Vol.  111.  66 
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Thaver  v.  Kyera. — Matter  of  Gephnrd. — Oakley  v.  Farrington. 


States,  and  an  application  for  a  habeas  corpus  relused  by 
Kent  and  Radcliff,  on  the  ground  that  if  the  fact  slated  were 
returned  to  the  writ,  it  would  be  conclusive  a^inst  his  dis- 
charge, by  Benson,  on  the  ground  that  the  court  had  no 
jurisdiction, — Lewis  and  C'A.  /.  contra. 


Thater  against  Ryers. 


A  reference  in  tlie  penal  part  of  a  bond  to  and  for  tbe 
payment  of  the  penally,  according  to  the  condition  of  a  mort- 
gage when  the  condition  of  the  bond  itself  was  special  for 
the  same  purpose,  rejected  as  surplusage,  but  a  demurrer  on 
that  ground  allowed  to  be  withdrawn. 


Matter  of  Gephard. 


An  application  to  restore  an  attorney  to  his  office  in  the 
common  plens  of  Delaware,  denied  on  the  ground  that  the 
cause  of  his  removal  was  not  stated  nor  shown  to  be  im- 
proper. 


Oakltey  against  Farrington. 

Thrse  words  in  slander  "Squire  Oakley  is  a  damned 
rogue,"  held  not  to  be  spoken  of  the  plainiiflf  in  his  charac- 
ter of  a  justice,  and  therefore  not  actionable. 
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Main  V.   Prosser. — Jtimes  v.  Bid^rers. — Cautirion  v.  Wilde. — &c. 


Main  against  Prosser. 

A  justice  has  no  jarisdiction  in  case  for  a  malicious prose^ 
cuiion. 


James  asrainst  Badgers. 


'Q 


Notice  of  non-payment  to  the  endorser  of  auote^ e/t6/*a/, 
ly  where  pari  was  paid,  held  good. 


Cantillon  ads,  Wilde. 


Tenant  at  sufferance  cannot  maintain  trespass  against 
his  landlord.  » 


Bank  U.  S.  against  Haskins. 


'O 


Whether  the  act  incorporating  the  president,  &c.,  be 
public  or  privcUe,  it  is  not  necessary  to  be  set  forth.  So  held 
on  demurrer. 


Towle  and  Jackson  against   Stevenson. 

An  asrent  to  collect  money  on  a  bill  of  exchange,  although 
in  the  first  instance  rendered  liable  by  his  misconducr,  held 
to  be  discharged  by  the  principals  adopting  kis  acts,  &e»   « 
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Birdsall  t.  Conroe. — Hopkins  «d8.  Kenworthy.^-Moolton  ads.  Dole.^-&c. 


V    

Birdsall  ads.  Conroe. 

The  bond  of  an  infant,  although  he  fraudulently  repre* 
resented  hinisetf  to  be  of  full  age,  held,  void  at  law. 


Hopkins  ads.  Kenworthy. 

One  of  a  set  of  three  bills  of  exchange  on  London- was 
accepted  and  protested  for  non-payment,  held, 

1  St.  That  the  endorser  here  was  bound  to  pay  on  the  re- 
turn of  one  of  the  set  which  was  not  protested  with  the  pro- 
test on  the  other. 

2d.  That  a  proceeding  against  the  acceptor  under  a  com- 
mission of  bankruptcy  in  London  did  not  discharge  the 
endorser. 

3d.  That  it  being  a  bill  remitted  for  the  payment  of  an 
antecedent  debt  no  damages  were  recoverable. 


MouLTON  ads.  Dole. 


A  warrant  of  attorney  to  confess  judgment  on  a  sheriff's 
bond  for  the  privilege  of  the  liberties,  held  void. 


Jackson  ex  dem.  Bronk  against  Crysler. 

An  acttial  entry  not  necessary  in  any  case  except  to  avoid 
a  fine. 

Jio  parol  assent  or  silent  acquiescence  without  an  act  by  the 
lessor  will  amount  to  a  waiver  of  Xh%  forfeiture  of  a  condition. 
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Gahn  ▼.  Broome — Caalkioa  ado.  Johnson* — &.c« 


Gahn  and  Mumford  against  Broome. 

On  an  open  policy  the  invoice  price  is  tlie  value  which 
iipon  a  total  loss  the  insured  is  entitled  to  recover,  notwith- 
standing  he  is  entitled  to  a  drawback  on  the  goods,  for  that 
in  case  of  relanding  by  the  barratry  of  the  master  he  would 
lose. 


Caulkins  ads,  Johnson. 


On  a  promise  of  marriage  the  licentious  conduct  of  the 
female  plaintiff  admitted  to  be  shown  without  any  restric- 
tion as  to  the  time  of  the  promise  or  the  intended  marriage, 
with  a  view  to  the  question  of  damages.  Ch.  J.  Lansing, 
contra. 


Dederick  ads.  Yalkenburgii. 

The  defendant  was  discharged  under  the  insolvent  act, 
pendente  lite^  and  in  time  to  plead  or  give  it  in  evidence. 
Neglecting  to  do  this,  the  court  refused  to  discharge  him  from 
custody,  after  a  judgment  by  default  and  execution  against 
him. 


OCTOBER  TERM,  1799. 
Thater  against  Rters. 
Pleas  of  payment  ante^iem  and  payment  ad  diem.    On 


439  CASES  SELECTED  FROM 


Doddfl  ads.  Den  ex  dem-  Wilkinson.— ^^palbergh  ads   Walrod~&c. 

motion,  ordered  the  first  to  be  stricken  out,  but  in  a  connpli- 
cated  defence  the  court  will  not,  by  anticipation,  discriminate 
in  this  peremptory  manner. 


DoDDS  ads.  Den  ex  dem,  Wilkinson. 

An  absolute  conveyance  or  deed,  upon*  trusts  of  a  real 
estate,  not  allowed  to  be  set  aside  on  the  gromid  of  an  usu* 
rious  consideration. 


Spalbergh  ads,  Walrod. 

In  trespass  qu.  dom.  fregit^  and  for  an  assault  and  bat- 
tery, and  impregnating  plaintiff's  daughter,  per  yi/od,  &c.; 
the  plaintiff  recovered  $10.  Motion  for  costs  by  the  defen- 
dant, denied.    The  plaintiff  is  entitled  to  costs. 


Jackson  ex  dem.  Cooder  against  Woods. 

The  unity  of  husband  and  wife  is  such,  that  if  cither  be 
a  witness  to  a  will  containing  a  devise  or  bequest  (o  the 
other,  such  devise  or  bequest  is  void  within  the  intent  of  the 
Statute  concerning  wills. 


Sheldon  against  McEvers. 

In  error  from  the  common  pleas  the  plaintiff  may  proceed 
by  rule  to  join  in  error  only,  or  by  scl  fa.  ad  aud.  errores. 
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Jacocks  ads.  Prior.— Keagruick  ads.  Lawler.— Wands  ads.  Ensign.— Aie. 


Jacocks  ads.  Prior. 

NoN  assumpsit  as  to  all  except  forty  cents,  and  payment 
of  the  forty  cents,  with  notice  of  set-off  of  much  larger  sums ; 
held: 

1st.  That  the  defendant  is  not  permitted,  in  any  case,  to 
set  off  more  than  the  sum  pleaded]  and 

2nd.  That  the  plaintiff  suing  as  endorsee  of  a  promissory 
note  against  the  maker,  and  the  payment  set  up  being  made 
to  the  payee  of  the  note,  the  endorsee-would  not  be  affected 
by  it. 


Keaguick  ads.  Lawler,  Adm'r,  <kc.  ^ 

A  MASTER  and  consignee  of  goods  shipped  to  be  sold  at 
Boiirdeaux,  not  liable  to  the  owner  when  he  acted  bonafide^ 
and  could  not  sell  in  a  reasonable  time.  If. he  were  guilty 
oi fraud  or  crcessa  negligentia^  he  would  be  liable. 


Wands  ads.  Ensign. 


A  SPECIAL  partnership  may  exist,  and  if  others,  scienter^ 
deal  with  it  as  such  they  are  bound  by  its  terms. 


White  against  Villers  &  Williams. 

On  a  sale  of  lands  a  bond  was  given  by  the  grantee  to 
save  the  grantor  harmless  against  a  certain  mortgage,  which 
was  an  incumbrance  on  the  land ;  held,  that  the  granted 


i 
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Brazier  ▼.  Wynkoop. — Jackson  ex  dem.  Kanei  v.  Sternbergfa. 

shall  also  be  indemnified  against  the  bond  accompaDying 
the  mortgage,  and  for  which  the  mortgage  was  given  as  a 
collateral  security. 


Brazier  affainst  Wynkoop. 


'O 


On  a  purchase  of  land,  and  a  bond  given  by  the  grantor 
that  the  previous  title  deeds  should  be  recorded  by  a  certain 
time,  on  failure  thereof,  and  no  evidence  given  on  the  part  of 
the  defendant ;  held,  that  the  plaintiff  was  entitled  to  reco* 
ver  the  consideration  money  and  interest,  as  upon  a  defect 
of  title. 


Jackson  ex  dem,  Kancs  against  Sternberoh. 

On  a  sheriff's  sale  by  an  aliae  fi,  fa.y  held  : 

1st.  That  the  alias  clause  may  be  rejected,  no  previous 
fi.f€L  having  issued. 

2nd.  That  the  sheriff's  return  on  the  writ  is  not  material 
to  the  purchaser's  title. 

3d.  That  the  purchase  of  an  agent  for  the  plaintiff,  and  a 
deed  to  him  creates  a  resulting  trust  for  the  plaintiff,  not 
within  the  statute  of  frauds,  and  that  the  possession  of  the  de- 
fendant is  not  to  be  deemed  adverse  to  the  purchaser  without 
an  actual  disseisin  or  ouster. 


Ensign  against  Webster, 

A  receipt  in  full  for  money,  not  conclusive  evidence} 
where  parol  proof  of  a  mistake  can  be  given. 
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Vredenbur^^h  t.  White  d&  Stoat— Lodge  ▼.  Phelpe— Mnmford  t.  Chareh. 


Yredenburgh  against  White  &  Stout. 

The  possession  of  a  bankrupt,  after  a  bona  fide  assignment 
of  all  his  estate,  for  the  benefit  of  all  his  creditors,  not  deemed 
fraudulent,  it  being  continued  at  the  instance  and  for  the 
oenefit  of  the  assignees. 


Lodge  against  Phelps. 


Indorsee  against  the  maker  of  a  promissory  note  given 
in  Connecticut,  where  by  the  lex  loci  it  was  not  negotiable ; 
held,  that  this  was  no  objection  to  an  action  here  in  the  name 
of  the  endorsee.  The  lex  loci  must  be  pleaded  subject  to 
the  mode  of  redress  by  our  law. 


MuMFORD  against  Cavrcii. 

A  DEPOSITION  admitted  to  be  read,  which  was  taken  de 
bene  esse^  on  the  same  day  on  which  an  order  for  that  pur* 
pose  was  obtained,  and  notice  thereof  given  to  the  opposite 
party,  under  circumstances  which  did  not  admit  of  delay, 
and  were  previously  not  known,  and  this  before  declaration 
filed,  but  after  the  writ  was  returned. 

2nd.  The  assured  must  act  according  te  the  information 
be  possesses,  and  if  that  be  true  and  entitles  him  to  abandon, 
bis  abandonment  will  be  good  and  definitive,  although  it 
afterwards  appear  that  the  total  was  then  changed  into  a 
partial  loss,  and  although  the  risk  afterwards  ends  in  safety. 
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SJocum  &  Bitfliog  v.  UoiUd  Insuraoce  Co. — Gai diner  t.  Smiths— dec. 


Slocum  6c  Burling  against  United  Insurance  Co. 

To  the  same  point  as  the  last  case,  that  an  abandonment 
on  a  policy^  once  rightfully  made,  in  pursuance  of  intelli- 
gence which  was  true  when  given,  is  definitive. 


GARDINER  and  others  against  Smith. 

1.  A  POLICY  to  protect  illicit  trade  in  a  foreign  country,  is 
good ;  not  so  against  our  own  laws.  2.  When  expressed  to  con- 
tinue twenty-four  hours  after  the  goods  are  landed,  it  means 
twenty*four  hours  after  all  the  goods  are  landed.  3.  The  acts 
of  the  consignee,  done  in  good  faith,  after  an  abandonment, 
are  at  the  risk  and  for  the  benefit  of  the  insurer,  and  a  mis- 
take in  not  tendering  the  proceeds  exactly  as  received  by  the 
insured,  shall  not  prejudice  his  rights  when  the  insurer  de- 
clines having  any  thing  to  do  with  the  shipment.  (Yide 
also  of  this  term  The  People  v.  Justices  of  Chenango^ 
People  en  pro.  of  Oeppard  ▼.  Common  Pleas  of  Dela- 
ware^ The  Same  v.  Common  Pleas  of  Otsego^  Heermance 
V.  Delamater,  post.) 


SixvA  against  Low. 

A  VESSEL  must  not  only  be  seaworthy,  but  duly  equipped 
and  manned  with  a  competent  crew,  engaged  for  the  voyage 
insured,  duestion  undecided  as  to  what  shall  constitute  a 
distinct  voyage. 
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Cannon  ndt.  Cnthenrt — ^Platt  ▼.  Robtns'-Salfltontal  ▼.  White. — &c. 


Cannon  ocb.  Cathcart. 

A  DISCHARGE  of  bail  on  payment  of  costs  is  a  condition 
which  they  must  offer  to  perform,  without  waiting  for  a  de- 
mand or  tender  of  a  bill. 


Platt  against  Robins,  administrator. 

Where  pleas  are  not  palpably  bad  on  the  face  of  them, 
Che  court  will  not  strike  out,  and  the  plaintiff  must  demur. 


Salstontal  against  White. 

U]f SETTLED  lands  cannot  be  proceeded  against  as  for  a 
vacant  possession. 


Brown  against  Mitchel,  in  Ejectment. 

Appraisers  appointed  nnder  the  act  of  May  12th,  1784, 
although  the  sale  to  the  defendant  was  prior  to  that  tiaie«i 


George  ads.  Benninoer. 
Where  a  notice  of  argument  is  given  for  a  day  in  term 
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'subsequent  to  the  first,  the  opposite  party  must,  when  the 
motion  is  made,  object ;  or  the  objection  will  be  deemed  to 
be  waived. 


Drakb  against  Miller. 


A  WRIT  returnable  before  us  is  void  by  the  act  of  the  24th 
January,  1797. 


TiELLB  dgainst  Towers. 

In  assault  and  battery,  a  certificate  to  enlitle  the  plaintiff 
to  costs  may  be  given  by  the  judge  after  the  trial. 


JANUARY  TERM,  1800. 
Dole  against  Movlton. 

The  rule  permitting  a  party  to  amend  after  a  pleading  is 
demurred  to,  does  not  allow  him  to  add  new  pleas.  After 
demurrer  by  plaintiff  he  comes  too  late  to  strike  out  incom- 
patible pleas. 


> 
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Van  Derweekor  t.  Cuyler«*-She}>perd  ads.  CaM.-— &«• 


Van  Derwecker  cmIs.  Cutler. 

MoTioif  to  stay  proceedings  granted  till  the  costs  of  a  for- 
mer nonsait  be  paid. 


Shepperd  ads.  Case. 


A  certificate  to  stay  proceedings  is  necessary  on  a 
motion  for  a  new  trial,  and  if  for  want  of  it,  judgment  be 
entered,  the  motion  cannot  be  heard.  If  a  judge  refuse  a 
certificate  the  party  may  apply  to  the  court. 


Sacket  ctgainst  Lothrop. 

If  a  tenant  in  a  writ  of  right  will  put  a  demandant  ont  of 
court  on  the  quartio  die  post^  he  must  enter  a  ne  recipiatar. 


Forrester  ads.  Barret. 

In  replevin,  both  parties  are  aetorSj  and  there  can  be  no 
judgment  as  in  case  of  nonsuit. 
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HolmM  T.  Tiamiing. — IVUrklar  t.  MoEyeiM^ — Mtnton  t.  LtwreDee. 


H0LMB8  against  Lansivo, 

'^  When  a  plaintiff  mores  to  amend  his  declamlioni  it  most 
be  on  payment  of  costs  and  granting  an  imparlance. 


Marklar  against  McEvers. 

Where  a  notice  of  trial  is  deficient  in  point  of  time,  and  an 
inquest  be  taken,  the  defendant  must  avail  himselfofitattbe 
next  term. 


Marston  against  Lawrence  and  Datton, 

Plea  of  auter  action  pendens^  replication  nul  tid  record. 
A  nU  capiat  per  breve  bad  been  entered  before  filing  the 
replication  without  leave  on  payment  of  costs,  held,  this  may 
be  regularly  done. 


Phelps  ads.  Ferris. 


JtTDGMENT  ou  bail  boud  set  aside,  because  plaintiff  had  not 
in  time  excepted  against  the  special  bail  before  the  suit  was 
brought 
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Bootley  adi.  WeftTflr. — ^Birdgen  ads.  Salter  and  Steele. — 6lc» 


Bbntley  ads.  Weaver. 

Motion  to  change  the  venue  founded  on  an  affidavit  that 
the  action  was  brought  on  a  special  agreement,  and  other 
wise  in  the  usual  form,  granted  notwithstanding  an  affidavit 
by  plaintiff  that  the  cause  of  action  arose  in  a  third  county 
where  the  venue  was  not  laid,  and  the  objection  that  the 
narr.  contained  money  counts  only.  The  special  agree- 
ment may  still  be  given  in  evidence,  if  it  was  rescinded,  d&c. 


BiKDOEN  cuf^.  Salter  and  Steele. 

Service  of  narr.  on  one  of  the  defendant's  family,  although 
at  his  office,  being  an  attorney,  is  not  of  itself  sufficient,  and  it 
being  denied  by  his  affidavit  to  have  been  received,  a  default 
was  set  aside. 


y&EDENBUROH   OgaiflSt  MORRIS. 

A  judgment  docketted  or  filed  does  not  bind  a  leasehold 
estate  for  years. 


Van  RBNssELAER'Cfg'ain^^  Dole. 

On  making  a  case  on  which  to  found  a  motion  for  a  new 
trial,  a  certificate  to  stay  proceedings  is  necessary,  or  the 
opposite  party  may  proceed. 
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Smiibs  V.  BUg^g*. — Tbompton  v.  Tompkim^ — &o. 


Smiths  against  Blaoob. 

A  copy  of  the  record  from  the  court  of  another  Statey  most, 
according  to  the  act  of  congress,  be  accompanied  with  a  cet* 
tificate  of  the  presiding  judge  of  the  court,  that  the  attestatioa 
is  in  due  form,  &c. 


Thompson  against  Tompkins* 

Motion  to  set  aside  the  report  of  referrees  not  delajred 
by  the  circumstance  that  the  report  was  in  the  hands  of  the 
opposite  party,  in  whose  favor  it  was  made  and  not  filed. 


YooRHis  ads.  Freeholders  of  Gravesend. 

View  in  a  writ  of  right,  may  be  claimed  as  a  right  except 
in  cases  restrained  by  the  statute.    Vide  Haines  v.  Budd^ 

post. 


Wells  against  Newkirx. 

A  Justice  has  no  jurisdiction  where  an  executor  or  admin- 
istrator is  a  party. 
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LeRoyt  dtc  v.  Goavemettr.-^ample  ads.  Jaduoft  and  others. — &c. 


Le  Rot,  d^c,  against  Gouvbrneur. 

On  a  policy  with  the  usual  memorandum  warranting  corn, 
&C.  '*  free  from  average,  unless  general,"  the  insured  can  only 
recover  for  a  general  average  and  for  an  actual,  as  distinguish- 
ed from  a  technical  total  loss. 


Sample  ocb.  Jackson  ex  dem.  Fitzrot,  and  others. 

Co-partners  may  demise  severally  in  ejectment.  A  mere 
servant  or  bailiff  in  the  possession  of  lands  is  not  entitled  to 
a  notice  to  quit. 


MoTT  against  Doughty. 


PROOr  of  the  hand*wiiting  of  an  instrumentary  witness 
who  is  dead,  is  sufficient  prima  facie^  without  proof  of  the 
hand-writing  of  the  party  executing  it. 


APRIL  TERM,  1800. 

.   Frost  against  Carter. 

The  maker  of  a  note  was  discharged  as  an  insolvent, 
afterwards  the  indorser  was  obliged  to  pay  the  note.  The 
payment  being  subsequent  to  the  discharge,  held,  that  the 
maker  was  liable  to  the  indorser. — ^Yide  Strang  ads.  Lights 
post. 
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Cortes  ads.  Billings. — BraDliDgham  t.  Fayy— Jackson  ▼.  Striker. 


Cortes  ads*  BiLLiNas. 

The  owner  of  a  vessel,  although,  in  the  first  instanee, 
liable  for  the  default  of  bis  captain  to  the  shipper,  yet  when 
he  has  paid  the  money  to  the  shipper  and  the  captain  has 
also  re-imbursed  to  Jiifn  the  sum  so  paid,  is  a  competent 
witness  in  an  action  between  the  captain  and  shipper  con- 
cerning the  same  matter. 

2d.  A  question  on  the  weight  of  evidence. 


Brantingham  against  Fay. 

1st.  A  question  on  the  terms  of  a  special  agreement. 

2d.  Although  the  plaintiff  be  strictly  entitled  to  a  verdict, 
the  court  will  not  award  a  new  trial  nor  set  aside  a  nonsuit 
ordered  by  the  judge,  at  the  trial,  for  the  sake  of  nominal 
damages  only. 


Jackson,  ex  dem,  Jones  against  Striker. 

A  sheriff's  deed  conveying  certain  lands  by  metes  and 
bounds^  together  with  "  all  ways,  paths,  easements^  &c.| 
does  not  include  lands  held  by  a  distinct  title,  though  ad- 
joining the  premises,  and  formerly  purchased  and  used  as  a 
road  for  the  same,  when  it  is  not  included  within  the  de- 
scription of  the  premises. 

2d.  A  subsequent  deed  from  the  sheriff  will  not  help  if 
such  road  was  not  known  at  the  time  of  the  sale,  and  oo- 
derstoM  to  be  part  of  the  premises  sold. 
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United  Ins.  Co.  v.  Lieooz. — Britt  v.  Van  Orden. — ^Biirr  v.  Skinner.-^-&e. 


United  Ins.  Co.  against  Lenox. 

On  an  abandonmeDt  of  a  ship  accepted  by  the  assurers,  if 
the  voyage  be  afterwards  performed,  the  freight  earned  shall 
be  diyided  pro  rata  between  the  assurer  and  assured  on  the 
ship. 


Britt  against  Van  Orden. 

Defendant's  attorney  haying  given  notice  of  bail  before 
judgment,  and  not  being  actually  filed,  ordered  that  it  be 
filed  nunc  pro  tunc. 


Burr  against  Skinner. 


If  the  defendant  waits  to  giV'e  notice  of  a  motion  for  a 
commission  till  after  he  receives  notice  of  trial,  he  must  pay 
the  costs  of  the  notice  of  trial. 


Hasenfrits  ads.  Graves. 

Wberb  the  defendant  does  not  appear  by  attorney^  a  copy 
of  the  declaration  in  the  ojOSicO)  and  a  20  days'  rule  to  pleadi 
is  sufficient.  > 


452  CASES  SELECTED  FROM 


Loder  ads.  Scofield. — Garl  v.  Lefferts. — Darel  ads.  Stansbary. 


LooER  ads.  Scofield  and  Wife. 

In  a  writ  of  right,  the  demandant  must  sue  out  the  Tiew, 
although  the  tenant  demands  the  view,  and  he  may  be  non- 
suited for  not  doing  it. — Yide  Haight  v.  Schureman^  post. 


Garl  against  Lefferts. 


Under  the  consolidation  rule,  the  defendants  have  8  days 
to  pay  after  the  judgment  in  the  action  tried,  and  taxation 
of  costs,  and  14  days  after  if  the  judgment  be  given  in  Al- 
bany, but  the  plaintiff  may,  for  his  security,  make  up  the 
judgments  immediately  deducting  the  costs  of  entering 
them. 


DuREL  ads.  Stansbury. 


After  an  order  of  court,  a  judge's  order  on  the  same 
matter  is  irregular. 

2d.  When  proceedings  are  stayed  on  payment  of  costs,  it 
is  the  defendant's  duty  to  seek  the  plaintiff  and  tender  the 
costs.    I  add, 

3d.  It  was  held,  that  special  bail  need  not  justify  unless 
required^  when  it  is  entered  with  a  view  to  stay  proceedings 
on  bail  bond. 
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Deitz  ads.  Bailor. — Sable  v.  Hitchcock. — Gourly  t.  Shoemakers. — dtc. 


Deitz  ads.  Butler. 

The  demises  of  a  lessor  in  ejectment,  who  was  dead  at 
the  commencement  of  the  suit,  struck  out  on  motion. 


Sable  against  Hitchcock. 

On  demurrer  to  plaintiff's  narr.,  it  belongs  to  him  to  make 
up  and  charge  for  the  paper  books,  and  to  bring  on  the  ar- 
gument. 


GouRLT  against  Shoemakers. 

The  residence  of  material  witnesses  in  another  county, 
not  enough  to  entitle  the  defendant  to  change  the  venue.  * 


Crtqiers  against  Long. 


After  bail  and  pleading  in  chief ^  the  defendant  is  too 
late  to  avail  himself  of  an  objection  that  the  arrest  was  made 
before  the  debt  was  due. 


Percival  against  Jones. 


Where  a  point  is  reserved  by  the  judge  at  the  trial,  it 
belongs  to  the  plaintiff  to  prepare  the  case  and  open  the  ar- 
gument. 


454  CASES  SELECTED  FKOM 


Sands  ads.  Bird,  &.& — Wood  ads.  Dill. — Goix  t.  Low. — &.e. 


Sands  €uls.  Bird  ice* 

The  meeting  of  referrees  ordered  to  be  postponed  for  two 
months  for  the  return  of  an  absent  witness  on  the  application 
of  the  defendant. 


Wood  ads.  Dill. 


Costs  granted  for  not  going  to  trial  according  to  notice, 
although  the  defendant  objected  to  the  jury  process,  which 
was  bad,  and  for  that  reason  the  plaintiff  did  not  proceed. 


Goix  against  Low. 


Nam  I  NO  a  ship  American  in  a  policy  is  an  implied 
warranty  of  that  fact. 

2d.  A  sentence  condemning  property  as  lawful  prize  with* 
out  assigning  a  reason  is  to  be  considered  as  proceeding  on 
the  ground  oi enemy* s  property. 

3d.  The  sentence  of  a  foreign  admiralty  is  conclusive^  &c. 


Goix  against  Knox. 


A  policy  expressed  to  be  against  all  risks  protects  the  in- 
sured against  every  kind  of  loss,  except  such  9^  are  occasion- 
ed by  his  own  fraudulent  acts. 
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Arnold  and  Ramsay  v.  United  Insurance  Company— &c. 


Arnold  and  Ramsay  against  United  Insurance. 

Company. 

■ 

The  goods  insured  were  warranted  American  property. 
D.  Hawley,  the  American  Consul,  at  theHavanna  was  part 
owner,  held,  that  under  the  warranty,  the  property  must  be 
ichollf/  American,  and  that  Hawley,  from  his  residence  and 
conduct  was  to  be  deemed  a  Spanish  merchant,  notwith- 
standing his  official  character.  Affirmed  in  the  court  of 
errors. 


Lefferts  ads.  Earle. 


ist.  A  delay  in  sailing  on  the  voyage  insured,  if  it  does  not 
enhance  the  risk,  will  not  affect  the  policy. 

2d.  An  assignment  of  the  policy  to  another  is  immaterial, 
if  the  national  character  of  the  assignee  does  not  alter  the 
risk. 

3d.  An  abandonment  may  be  made  at  any  time  while  the 
loss  continues  total. 


Shaw  ads.  Earle. 


The  same  points  as  in  the  last  case ;  with  this,  that  the  ship 
being  insured  as  American  will  not  affect  the  case,  although 
condemned  in  a  foreign  admiralty,  it  being  agreed  in  the 
policy  that  such  condemnation  should  not  be  conclusive. 


456  CASES  SELECTED  FROM 


Delavigne  v.  United  Insurance  Company. 


Delavigne  against  United  Insurance  Company. 

Property  warranted  Danisli  was  condemned  in  the 
admiralty  abroad  as  French.  The  plaintiff  was  a  naturalized 
citizen  and  no  actual  fraud  appearing,  he  was  allowed  to 
recover  back  the  premium. 


Jackson  ex  dem.  Rattoon.  and  Judson  against 

Tarbell. 

Case  not  decided  being  settled,  but  vide  my  opinion  on 
the  question,  whether  an  equity  of  redemption  can  be  sold  by 
execution. 


Dygkman  ads.  Jackson  ex  dem*  Cortland* 

A  witness  was  offered  to  prove  that  he  was  in  possession 
and  not  the  defendant,  and  excluded  as  an  incompetent 
witness.  Agreed  that  this  is  a  case  in  which  an  interest  in 
the  question  will  exclude. 


Allard  against  Mouchor. 

A  report  of  referrees  set  aside,  on  the  ground  of  intricacy 
and  difficulty  in  the  accounts,  and  that  new  lights  may  pro- 
bably be  afforded. 
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VaD  Alen  v.  Rogen. — Earnest  v.  Bartle  and  othen-^^LC 


Van  Alen  against  Rogers, 

1.  FoK  mesne  profits  ;  nominal  damages  in  ejectment  no 
bar  to  this  action. 

2d.  The  judgment  in  ejectment  entitles  the  plaintiff  to 
recover  in  this  action  from  the  time  of  the  demise  laid. 

3d.  No  deduction  from  the  damages  for  improvements 
made  before  the  plaintiffs  title  accrued.  The  remedy  for 
them  would  be  against  the  owners. 


Ernest  against  Bartle  and  others. 

1st  A  case  in  which  names  and  additions^  arising  from 
church  congregations,  were  construed  as  descriptio  person- 
arum  only. 

2d.  A  covenant  from  the  subject  matter  construed  distri* 
butively,  although  it  contained  no  words  of  severalty. 

3d.  A  request  to  perform,  not  necessary,  where  the  right  of 
action  accrues  upon  the  breach. 


Platt  against  Robins,  &c.  Administrator. 

1st.  Osplene  administravit,  the  ofius  probandi  lies  on  the 
defendant. 

2d.  A  former  judgment  against  executors  and  h  fi.  fa. 
returned  nulla  bona  are  conclusive  evidence  of  a  devastavit ; 
and  it  is  added,  that  it  is  the  former  judgment  which  con- 
cludes.    Vide  1  Wils.  268. 
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Dole  ads.  Renaselaer. — Dagnet  v.  Rhinelanden^ — Sec. 


Dole  against  Rensselaer. 

In.  Slander. 

1.  Words  otherwise  actionable,  explained  at  the  time  by 
referring  to  a  known  and  particular  transaction^  are  to  be 
construed  accordingly,  and  were  held  not  actionable.. 

2.  The  verdict  being  found  against  the  charge  of  the 
court  on  this  point,  was  considered  as  a  verdict  against  2aia, 
and  the  costs  therefore  to  abide  the  event  of  the  suit. 


DuGUET  against  Rhinelanoers. 

On  warranty  of  American  property,  held  not  to  be  veri- 
fied by  the  character  of  the  plaintiff  (the  owner,)  who  was  a 
Frenchman,  and  had  emigrated  flagrante  belloj  it  being 
condemned  in  the  admiralty  abroad  for  that  cause.  The 
plaintiff  is  however  entitled  to  a  return  of  premium,  as  in 
Delavigne  v.  Un.  Ins.  Co.  supra.  Vide  also  Jackson  v.  N. 
Y.  Ins.  Co.,  decided  on  same  grounds,  post. 


Newkerk  against  Willet. 

After  two  concurring  verdicts  by  struck  juries  in  an 
obscure  case  attended  with  doubts,  new  trial  denied. 


Haines,  &c.  against  Budd. 


Tenant  in  a  writ  of  right  must  plead  instanter. 
granted,  it  being  said  to  be  in  the   discretion  of  the  court. 
But  Vide  Voorhis  ads.  Freeholders  of  Gravesend^  ante. 


u 
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Cahil  T.  Dolph«— ^ilva  v.  Low.-— Hay  ads.  Ellis.— Eagles  t.  Alner. 


Cahil  against  Dolph* 

On  certiorari. 

1.  A  formal  issue  before  a  justice  not  necessary* 

2.  The  sum  in  each  count  being  laid  above  £10  and  un« 
der  £80,  when  the  narr.  concludes  with  damages  to  £10 
only,  no  error* 


SiLVA  against  Low. 


New  trial  awarded  the  second  time,  on  the  ground  that 
the  jury  must  have  intended  to  overrule  the  court  on  the 
question  of  law  previously  settled,  and  as  a  verdict  against 
laV,  the  cost^  are  to  abide  the  event  of  the  suit. 


Hay  ads.  Ellis. 
Bail  have  8  days  in  term  to  surrender  their  principal,  Slc. 


Eagles  against  Alner. 

A  new  case  cannot  be  made  under  the  idea  of  amending 
the  former. 
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The  People  ▼.  Valentine. — Brower  v.  Kingsley. — dtc. 


The  People  against  Valentine. 

Defendant  was  convicted  of  a  nuisance  in  the  Oyer  and 
Terminer  in  Westchester.  It  was  bronght  up  by  certiorari, 
and  an  application  made  for  a  writ  to  the  sheriff  to  prostrate 
the  nuisance.  Refused,  because  it  appeared  the  record  was 
not  made  up. 


Beower  against  Kingsley. 

There  was  a  rule  of  reference  by  consent  and  special^ 
as  to  the  time  of  reporting.  Report  set  aside  because  made 
after  the  time  agreed,  and, 

2.  Because  two  of  the  referees  only,  acted  without  notify- 
ing the  third. 


Geib  ads.  Havard. 


The  holder  of  a  note  for  four  years  residing  in  the 
ne^hborhood  of  the  maker,  and  without  any  other  dealings 
between  them,  or  any  mention  or  demand  made  of  the  note, 
held,  to  raise  a  presumption  against  its  being  due. 


Macomb  ads*  Corp. 


Indorsee  against  indorser,  held,  that  notice  to  the  indor- 
ser  on  the  third  day  of  grace^  after  a  demand  and  default 
of  the  maker,  is  good. 
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Straug^  ▼.  Barber. — Van  RensBelaar  ads.  Dole. — &c. 


Strang  against  Barber  and  Griffin. 

Case  of  bail. 

1.  A  judge  at  his  chambers  may  make  an  order  sedente 
curia  to  show  cause  why  an  exoneretur  should  not  be  en- 
tered. 

2.  The  surrender  before  him  previous  to  such  order,  if 
within  the  8  days  of  grace,  is  in  time. 


Van  Rensselaer  ads.  Dole. 

Words  spoken  of  the  plaintiff  as  sheriff,  importing  mal- 
conduct  in  his  office,  are  actionable. 


Pattison  ads.  Brooks. 

Defendant  was  an  attorney,  and  arrested ;  he  pleaded 
his  privilege  in  abatement  to  the  jurisdiction  of  the  court, 
and  not  of  the  bill.  Plaintiff  entered  judgment  as  if  the 
plea  were  a  nullity  ;  held,  it  was  not  to  be  treated  as  being 
clearly  so,  and  that  the  plaintiff  ought  to  demur. 


Jackson  ex  dem.  Pickart  against  Jacker. 

A  notice  as  given  to  plaintiflb'  attorney  himself,  must  be 
served  in  person,  leaving  it  at  a  house  where  he  lodges 
temporarily,  not  enough. 
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Thomptoo  T.  Tompkins.— Rathbone  adU.  Sebren  and  Van  Wyck. — dtc. 


Thompson  against  Tompkins. 

Report  obtained  after  a  written  agreement  to  postpone 
the  reference,  set  aside,  and  new  referees  appointed. 


Rathbone  ads.  Sebrers  and  Yan  Wyck. 

After  judgment  bff  cognovit  on  a  note  obtained  when 
overdue  ,and  subject  originally  to  a  defence,  founded  on  an 
illegcU  consideration,  the  court  will  not  set  it  aside.  Both 
are  in  pari  delicto^  and  he  who  has  the  legal  advantage  must 
prevail 


OCTOBER  TERM,  1799. 

The  People  against  Justices  of  Chenango. 

The  sessions  have  no  power  to  grant  a  new  trial  in  a  case 
of  felony.    Mandamus  granted. 


People    on    Pro.  of     Gephard    against    Common 


Pleas  of  Delaware. 


The  Common  Pleas  is  an  inferior  Courty  and  a  man- 
damus will  lie  to  that  court  to  restore  an  attorney  to  bis 
office  who  was  improperly  removed. 
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The  People  t.  Common  Pleas  of  Otaego. — ^Heermance  ▼.  Delamater. — 6lc. 


The  Same  against  Common  Pleas  of  Otsego. 

The  like  decision  as  in  the  last  case,  with  regard  to 
another  attorney. 


Hebrmancb  against  Delamater. 

Motion  to  amend  the  juroia  and  distringas  granted  aflter 
verdict,  without  costs. 


JANUARY  TERM,  1800. 

Goodrich  against  Walker. 

The  delivery  of  a  release  or  discharge  shall  be  intended, 
if  its  execution  be  proved.  A  question  on  the  weight  of 
evidence  as  to  duress,  decided  against  the  proof  of  duress. 


Morehouse  ads*  Touey. 


Nonsuit  for  not  proceeding  to  trial,  entered  the  first 
day  of  term,  set  aside.  The  distance  of  the  attorneys  res- 
idence at  New  York  admitted  as  an  excuse  for  not  opposing 
the  motion  the  first  day,  and  the  prevailing  epidemic  in 
New  York,  admitted  as  an  excuse  for  not  going  to  trial  at 
the  last  circuit. 
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Case  of  Byron — Weavol  y.  Lasher. — Caae  v.  Van  NeM-— Ac 


Case  of  Byron,  an  absconding  debtor. 

SupESEDEAs  to  the  attachment  allowed,  the  weight  of 
evidence  on  the  aflSdavits,  was  considered  to  be  against  the 
fact  of  absconding.  The  proceedings  under  this  act  consid- 
ered rigortiSj  and  ought  to  be  well  founded.  Creditor 
ordered  to  pay  costs. 


Weavel  against  Lasher. 


Motion  for  a  mandamus  to  a  county  court  which  had 
granted  a  new  trial,  refused,  because  the  party  had  acquiesced 
in  the  decision. 


Case  against  Van  Ness. 


On  certiorari.  No  place  being  stated  in  the  summons 
where  the  court  would  be  held,  and  defendant  must  appear, 
and  the  defendant  not  appearing  and  the  judgment  against 
him  by  default,  it  was  reversed. 


Ford  against  Gardner. 


On  certiorari.  The  plaintiff  had  a  summons  by  the  name 
of  earner^  and  judgment  by  default  was  given  by  his  right 
name.  Held,  too  late  to  object  to  this  variance,  The  de- 
fendant below  onght  to  have  appeared  and  objected  there. 
Judgment  affirmed. 
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Pott  T.  Van  Dine. — Cole,  Slc  ade.  Stafford. — Fowler  ads.  Boardman. 


JULY  TERM,  1800. 

Post  against  Van  Dine. 

Bail  were  excepted  to,  and  a  rule  to  bring  in  the  body 
had  expired,  two  more  bail  were  added,  who  now  justified, 
and  at  the  time  the  defendant  offered  to  deposit  money  equal 
to  the  debt,  which  was  refused.  A  trial  was  said  to  be  lost, 
but  being  a  junior  cause,  it  could  not  have  been  tried,  and 
the  defendant  also  swore  to  merits.  Under  those  circum- 
stances, motion  for  an  attachment  against  the  sheriff  was  de- 
nied on  payment  of  costs. 


Cole,  &c.  ads.  Stafford. 


Affidavit  that  plea  was  sent  in  time,  per  mail^  yet  the 
plaintiff's  attorney  entered  judgment,  and  he  not  denying 
that  he  had  received  the  plea,  although  he  made  an  affidavit 
on  the  subject,  it  shall  be  intended  that  he  did,  and  judgment, 
therefore,  set  aside. 


Fowler,  Manner,  ads,  Boardmam. 

The  sickness  of  the  bail  when  about  making  a  surrender, 
admitted  as  an  excuse  for  not  doing  it  within  the  six  days  of 
grace,  and  the  court  inclined,  that  bail  might  depute  an  agent 
to  make  the  surrender. 
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Finch  ftdi.  KemUe^— Byron,  ^.  ads  LefferU. — Graham  ads.-  Story.—- 4te. 


Finch  ads.  Kemble. 

The  service  of  a  second  narr.  on  the  tenant  in  ejectment, 
18  a  waiver  of  the  first,  and  procedings  on  the  first  set  aside* 


Byron,  &c.  ads.  Lefferts. 

Narr.  with  oyer  was  served ;  afterwards  plaintiff  amended 
the  narr.  and  did  not  give  a  new  copy  of  oyer,  held,  to  be 
nnnecessary. 


Graham  ads.  Storey. 


If  a  declaration  be  served  by  copy  in  the  officei  and  an 
attorney  for  the  defendant  appear  at  any  time  within  the  20 
days,  he  is  entitled  to  a  service  de  novo. 


Peck  ads.  Philips. 


Demandant  in  a  writ  of  right  must  p^y  costs  for  not 
proceeding  to  trial  according  to  notice. 


Williams,  a  Prisoner,  &/:. 


Under  the  act  for  the  relief  of  debtors,  &c.  a  creditor  re- 
siding out  of  the  State,  is  to  be  considered,  for  the  purpose  ol 
notice^  as  not  to  be  forced. 
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Beach  ads.  Jackaon  ex  dem.  Culverhoaae. — Doe  t.  Roe  —-Ac. 


Beach  ads.  Jackson  ex  dem.  Culverhouse. 

1.  No  escheat  till  office  found, 

2.  A  naturalization  retrospects  and  confirms  a  former  title. 

3.  The  consideration  of  a  deed  will  raise  a  use  and  de- 
termine its  effect  more  ihnn  formcU  words.  The  court  will 
give  a  legal  effect  to  deeds  if  that  can  be  done. 


Doe  against  Roe. 


New  trial  granted  on  The  ground  of  the  discovery  of  new 
evidence.  A  paper  before  offered  as  a  record  considered  as 
no  evidence,  and  a  nullity. 


Rbodes  ads.  Frisbie. 


A  motion  to  change  the  venue  to  a  different  county  where 
referees  had  been  appointed,  refused^  but  new  referees  ap- 
pointed in  that  county. 


Mackay  against  Rhinelanders. 

A  representation  that  a  vessel  was  out  '*  about  9 
weeks'^  when  in  fact  she  was  out  10  weeks  and  four  days, 
not  material,  if  the  10  weeks  be  within  the  usual  term  of  a 
moderate  voyage ;  the  mere  chance  of  information  is  too 
slight  an  objection. 
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Dancan  v.  Daboyi. — Grove  adt.  Campbell.— Viaehar  ada.  V.  Alen. 

2d.  The  plaintiff  having  died  since  the  term  subsequent 
to  the  trial|  the  judgment  may  be  entered  of  that  term. 


Duncan  ckgainsi  Duboys. 

Plaintiff's  son  was  the  only  witness  to  the  bond  on 
which  the  suit  was  brought  in  the  power  of  the  plaintiff  to 
subpcBua,  and  was  snspected  to  keep  away  intentionally  ;  this 
admitted  as  a  reason  for  not  going  to  trial  and  not  stipula- 
ting. 


OCTOBER  TERM,  1800. 
Grove  ads.  Campbell. 


Copies  of  counter  affidavits  need  not  be  served.  A  party 
cannot  be  allowed  to  read  counter  supplementary  affidavits. 
A  suit  on  bail  bond  allowed  to  proceed  to  compel  the  payr 
ment  of  costs  agreed  to  be  paid  upon  a  settlement  between 
the  parties,  and  the  defendant,  having  since  pleaded  to  the 
action  on  the  bail  bond,  and  suffered  a  considerable  time  to 
elnpso,  will  not  interfere,  if  he  was  originally  entitled  thereto. 


Yiscqer  &c.  ads.  Van  Alen. 

In  ejectment  there  can  be  no  judgment  by  default  against 
the  tmant ;  it  must  be  against  the  casual  ejector. 
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Cam  of  Caao«di«r. — LaoMBg  sdau  Gorhan.— Ito. 


Case  of  Cascasxer. 

An  insolvent  debtor  under  the  absconding  act  has. an 
equal  right  with  his  creditors  to  call  on  the  trustees  to  ac- 
count.   Rule  on  them  granted  for  that  purpose. 


Lansing  ads.  Gobham. 


Motion  to  set  aside  a  de&ult  on  an  affidavit  of  merits^ 
and  on  the  ground  of  neglect  of  pleading  occasioned  by 
urgent  business,  denied.  Although  it  be  a  case  of  baU 
when  they  mean  to  defend  by  plea  to  the  merits  and  not  1  o 
surrender,  they  are  not  favored. 


People  ex  rel.  Jackson  against  Judges  op  Ulster. 

In  the  suit  below  the  plaintiflb  were  exeeuters^  and  re- 
covered £10.  A  mandamus  to  give  judgment  for  costs  in 
their  favor  was  refused,  on  the  ground  that  a  writ  of  error 
ought  to  be  the  remedy. 


Tan  Patten  against  Oudukirk. 

A  certiorari  commanding  a  justice,  among  other  things, 
to  return  the  testimony,  must  be  obeyed  at  his  peril,  accor- 
ding to  its  Ugal  effect,  but  he  need  not  return  the  evi- 
dence. 
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Gillispis  ftdB.  Pflster  aod  Macomb. — Andrews  ads.  Sweet  — &o. 


GiLLispiE  ads.  Pfister  and  Macomb. 

Security  for  costs  denied,  although  it  appeared  that  one 
of  the  plaintiffs  only  resided  in  this  state,  and  he  was  con- 
fined in  jail  and  insolvent,  and  had  assigned  the  cause  of 
action. 


Andrews  against  Sweet. 

Attachment  granted  against  a  witness  who  refused  to 
attend  after  subpoena  served  and  expenses  tendered. 


WOOODWARD  ads  QUACKENBOSa. 

In  'ejectment  the  consent  rule,  new  narr.,  common  bail 
and  plea,  are  simultaneous  acts,  and  if  no  plea  be  given,  a 
default  may  be  entered  against  the  casual  ejector  instanter, 
under  the  first  rule.    No  new  rule  is  requisite. 


Slossen  ads.  Wheaton. 


In  assumpsit  where  the  count  is  general^  the  venue  will 
not  be  changed  on  a  general  affidavit,  the  special  matter  or 
cause  of  action  must  be  shown^  dec.  and  where  it  arose,  &c. 
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Swift  adi.  Sacket — Edwards  ads.  McKinstry^— dtc 


SwiPT  ads,  Sacket. 

The  tenant  in  a  writ  of  right  is  only  demandable  on  the 
quarto  die  post^  and  the  demandant  may  be  called  on  the 
pritno  dieplacitij  which  if  he  does  not  excuse  on  the  quarto 
die  postf  subjects  him  to  a  nonsuit. 


Edwards  ads.  McKinstry.    • 

A  regular  default  cannot  be  set  aside  without  some  reason 
or  excuse  for  not  pleading  in  time,  although  the  defendant 
swears  to  merits. 


Laroway  ads.  Lewis,  &c. 

On  putting  off  trial  on  payment  of  costSj  the  plaintiff  may 
immediately  demand  his  costs,  and  make  them  out  under 
the  direction  of  the  court,  and  if  not  paid,  proceed  with  the 
trialf  or  he  may  rely  on  process  of  attachment  for  his  rem- 
edy, or  wait  the  final  event  of  the  suit,  and  include  them  in 
his  general  bill.  In  the  two  last  cases  they  must  be  reg- 
ularly taxed,  and  notice  of  taxation  must  be  given  to  the 
attorney^  not  to  counsel  in  the  suit. 
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Stlj  T.  Shattack^— Horobedc  adi.  Low<— Broeln  t.  Pattanoar-^u. 


Seelt  against  Shattuck. 

A  BULB  to  join  in  error  in  8  days,  must  be  acted  upon  the' 
term  after  it  is  aerved,  or  it  is  spent. 


Ho&MBBOK  ode.  Low. 


Tbe  two  days  allowed  by  the  6th  rale  of  January,  1799| 
to  make  a  ccwe,  cannot  be  enlarged ;  tbe  time  for  amendment, 
&C.  may. 


Brooks  against  Patterson. 

An  attorney  relinquishing  practice  for  one  year^  will  oust 
him  of  his  privilege. 


GiBBs  €ids.  Scott. 


In  slairier.  Affidavit  by  defendant's  attemey  to  change 
the  venue  founded  on  informaticxi  from  the  plaialiff  as  to 
the  county  where  the  cause  of  action  arose,  admitted ;  tbe 
plaintiff  swearing  generally  to  his  belief  that  he  could 
have  a  fair  trial  in  that  county,  not  enough  to  retain  it. 
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Hoyt  and  Bennet  v.  Campbell. — Palmer  y.  Sebia^ — Newkirk  ▼.  Fox.— &c. 


HoYT  AND  Bennet  against  Campbell. 

On  certiorari.  A  party  entitled  to  a  notice  and  to  bring  on 
an  argument,  neglecting  to  do  it  for  a  terni|  the  opposite  party 
ia  entitled  to  notice  and  bring  it  on  afterwards.  After  due 
service  of  a  notice,  whether  the  application  intended  be 
proper  or  not,  the  court  will  grant  it  of  course^  if  not  opposed. 


Palmer  against  Sebin. 
To  the  same  point  as  tlie  last  case. 


Newkirk  against  Fox. 


A  judge's  certificate  to  stay  proceedings  was  discharged 
becanse  defendant  had  neglected  to  make  out  his  case,  for 
which  no  reason  was  given. 


Sharp  against  Dusenbury. 

Wbbn  parties  agree  to  submit  a  controversy  to  a  sheriff's 
inquest,  it  is  in  the  nature  of  an  arbitration,  and  the  court 
will  not  set  aside  the  inquisitioOi  merely  for  admitting  or 
rejecting  improper  evidence.  ^ 

9d.    An  attorney  may  be  a  juror  on  a  sheriff's  inquest. 

3d.  No  affidavit  of  a  juror  shall  be  r^eceired  to  impeach  or 
support  the  inquisition. 

Vol.  III.  n 
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Desbe  ads.  Paddock — People  ▼.  Judj^ea  of  Weatchester— Ac. 


Beebe  ads.  PADbock. 

A  HOTicB  serred  on  the  clerk  of  nn  attorney^  not  sufficient, 
unless  it  be  in  ihe  attorney's  office. 


People, ex  rcL  Allaire  against  Judgrs  of  Westchester. 

If  an  inferior  court  refuse  without  cause  to  seal  a  bill  of 
exceptions,  the  court  \^ili  award  compulsory  process.  In 
this  case  it  was  shown  by  affidavit,  that  the  facts  in  the  bill 
were  untrue,  therefore  motion  for  a  mandamus  was  denied. 


Jenkins  against  Kinsley. 

On  a  trial  by  record,  oftce  copies  of  a  judgment  in  the 
Circuit  Court  of  the  United  Slates  in  Massachusetts,  proved 
in  the  ordinary  method  pursued  withiu  that  state,  held,  suffi* 
cient. 

It  is  not  within  the  act  of  congress. 


Lansing  against  Fleet. 

m 

A  sheriff  after  suffering  a  voluntary  escape  of  a  prisoner 
on  execution,  can  never  retake  him  nor  lawfully  detain  him, 
aUhough  he  voluntarily  returns  and  submits  to  the  process. 
Jtadplif,  ).j  contra. 
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£z9cutonof  Platuer  ads.  t^zeculon  of  Van  Keiisneiaer — &.c. 


Executors  of  Platnsr  ads.  Executors  of  Van  Renssb* 

LAEa. 

Executors  are  liable  upon  the  express  covennnt  of  their 
testator,  so  long  as  a  privity  of  contract  exists,  thotigh  the 
breach  happen  while  a  third  person  is  in  possessiot>of  premi- 
ses to  which  the  covenant  relates. 

Entire  damages  on  several  counts  where  one  is  bud,  is 
fatal  on  a  motion  in  arrest.  So  where  the  right  of  action 
is  periodical  and  depends  on  time  and  the  narr.  embrace  a 
period  during  which  there  can  be  no  right.  But  the  verdict 
may  be  amended  by  the  judge's  notes,  if  the  evidence  at  the 
trial  was  confined  to  the  good  counts  or  the  proper  time  only. 

An  etecntor  cannot  recover  rent  accrued  after  the  testator'^ 
death  upon  a  lease  in  fee.  Vide  Jackson  ex  dem,  Lewis 
V.  Sissons,  post. 


Executors  of  Platner  ads.  Devisees  of  Van  Rknssslaeh* 

The  executors  of  a  lessee  of  an  estate  in  fee  are  not  liable 
for  rent  accrued  after  the  death  of  their  testator.  There  is 
no  privity  of  estate  nor  contract.  The  privity  was  destroy- 
ed  by  the  will  under  which  the  plaintiffs  must  claim  as  devjr 
sees  or  assignees,  and  they  are  not  assignees  under  the  stat- 
tUe  32  Hen.  VIII.,  ch.  34,  which  applies  only  to  leases  tor 
life  or  for  years.  So  held  although  the  covenant  was  e:^- 
press.    Vide  Jackson  ex  dem.  Lewis  y,  Sissons^  post, 
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Shepherd  adfu  Case. — Tunno  &.  Cox  y.  hngqe. — Kelly  y.  Hariaon. 


Shepherd  ads.  Case. 

1st.  The  delivery  of  a  habeas  corpus  or  certiorari  sus- 
pends the  proceedings  of  an  inferior  court. 

2d.  If  such  courts  exceed  their  powers,  they  become  tres* 
passers. 

3d.  The  proceedings  in  forcible  entry  and  detainer  are  not 
within  the  act  requiring  bail,  &c. 

4th.  In  trespass,  probable  as  well  as  acttud  damages  may 
be  recovered,  but  if  attended  with  an  ouster ^  there  must  be 
regress  or  re-erUry^  otherwise  damages  for  the  fo^st  entry 
only  can  be  recovered. 

6th.  Verdict  set  aside,  but  the  court  said  if  the  plaintiff 
would  accept  fwminal  damages  only,  they  would  give  him 
judgment. 


Tunno  &  Cox  agahist  Lague. 

It  is  generally  sufficient  for  the  agent  of  the  holder  of  a 
foreign  bill  of  exchange,  to  transmit  notice  of  non-payment 
to  his  principals,  and  they  to  the  drawer,  and  if  it  be  thus 
conveyed  in  reasonable  time,  it  is  regular. 

2d.  The  prevalence  of  the  fever  in  New-York  in  1798,  ad- 
mitted as  an  excuse  for  not  giving  immediate  notice  of  noa« 
payment. 


Kelly,  widow,  against  Harison. 

In  dower.  The  demandant  had  always  been  a  British 
subject  and  resided  in  Ireland;  her  husband  an  American 
before  the  revolution ;  adjudged  that  she  may  recover  dower 
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LoomiB  &L  TiU'mghaBt  v.  Shaw. — Sherwood  ads.  6ifibrdw^-Ac. 


on  all  the  lands  whereof  her  husband  was  seised  before  the 
4th  July,  1776,  and  no  other. 


LOOMIS  &  TiLLINGHAST    OgOMlSt  ShAW. 

Policy  on  profits.  A  loss  of  the  goods  happened,  and  5-8 
of  them  were  restored.  The  plaintiffs  abandoned,  held  thai 
they  coold  recover  but  3-8,  and  could  not  abandon  when 
their  chance  of  profits  on  the  6-8  remained.  There  cannot 
be  a  partial  abandonment. 


Sherwood  ads.  Jackson  ex  dem,  Gifforo. 

1st.  Government  may  grant  when  out  of  possession,  but 
the  grantee  cannot  convey  to  another. 

2d.  A  construction  of  the  Hosick  Patent  in  relation  to  tlie 
premises  in  question. 


Percival  against  Jones. 


Under  the  £10  act,  the  justice,  if  he  issues  an  executioa 
against  the  person,  does  it  at  his  peril,  unless  requested  by 
plaintiffs,  and  if  improper  will  be  a  trespasser.  If  done  al 
the  plaintiff's  request,  the  latter  will  alone  be  the  trespasser. 
A  justice  becomes  a  trespasser  by  an  excess  of  power  exer* 
cised  by  him  as  well  as  for  the  want  of  it. 
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Allaire  y.  Ouland. — Whitaker  y.  Cone. — Sweet  ads.  Rutgers  and  otherf. 


Allaire  against  Ouland. 

Ist.  Plaintiff  suing  as  attorney,  is  not  bound  to  produce 
the  attachment  of  privilege  alleged  in  his  narr.  It  was  an 
impertinent  averment,  and  not  merely  immaterial.  The  dis- 
tinction between  impertinent  and  immaterial  averments. 

2d.  An  original  promise  to  indemnify  against  an  act  to  be 
done,  is  not  within  the  statute  of  frauds. 

3d.  The  act  of  a  servant  in  entering  the  locus  in  quo  of 
another,  by  order  of  the  master,  is  not  illegal  as  against  the 
master. 

4th.  On  a  promise  of  indemnity,  the  suffering  judgment 
by  default,  after  notice  of  the  suit  to  the  promissor,  is  no  ob- 
jection. 

6ih.  After  verdict,  a  mistake  in  dales  in  the  narr.  is  not 
essential. 


Whitaker  against  Cone. 


A  note  for  the  purchase  of  Susquehanna  lands,  under  the 
Connecticut  title,  received  by  (he  plaintiff  with  notice  of  (he 
consideration  held  illegal,  in  the  hands  of  such  plaintiff  ac- 
cording to  the  case  of  Dole  ads.  Woodworthj  decided  in  tho 
eourt  of  errors  in  March,  1800. 


Sweet  ads.  Rutgers  and  others. 

1st  An  agent  receiving  a  bill  of  exchange  as  bailee  from 
another,  to  be  credited  to  his  principal  in  other  transactions, 
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Skidmoreii  t.  Desdoiiy. — Kickets  t.  Livinjpton- — Sable  y.  Hitchcock. 


or  to  return  the  bill,  is  liable  for  the  amoutit  of  the  bill  if 
such  credit  be  obtained,  and  the  means  of  paying  it  pass 
through  his  hands. 

2d.  A  general  bailee  is  bound  to  use  a  degree  of  diligence 
and  attention  adequate  to  the  trust  reposed  in  him,  and  ac- 
cording to  its  nature. 


Skidmores  against  Desdoitt. 

Ist.  "Lawful  goods''  include  contraband. 
2d.  "  Against  all  risks,"  includes  the  risk  of  condemna« 
tion  in  a  foreign  admiralty. 


Rickets  and  wife  against  Livingston,  Executor. 

Ist.  A  legacy  to  one  who  at  the  date  of  the  will  is  in- 
debted to  the  testator;  does  not  extinguish  the  debt,  unless  it 
appear  to  be  so  intended  on  the  face  of  the  will. 

2d.  Indorsements  on  a  bond  of  the  testator,  that  plaintiff 
bad  assumed  to  pay  it,  without  more,  are  not  enough  to 
charge  him,  although  a  legatee  with  the  debt  of  another. 

3d.  The  acts  of  the  testator,  may  in  some  cases,  be  evi« 
dence  of  a  debt  against  his  legatee. 

4th.  The  transfer  of  a  debt  is  a  sufficient  consideration 
for  a  promise. 


Sable  against  Hitchcock. 

An  indenture  that  a  slave  shall  servB  another  until  both 
parties  agree  to  vacate  the  same,  is  equivalent  to  a  sale. 
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Fish  Y.  Fbher. — People  t.  Cochran. — Jansen  t.  Davieon. 

^ II       I-  !■  I  ■■      ■  ■  I      ■■  I  Ji 

2d.  Executors  and  persons  acting  in  auier  droits  may  sell 
a  slavci  notwithstanding  the  act  of  the  22d  Febniary,  1788. 


Fish  against  Fisher. 


Ist.  A  slave  escaping  from  another  state  into  this,  and  af- 
terwards sold  here  by  the  master,  is  equivalent  to  a  "  bring- 
ing in,"  in  the  first  instance,  and  within  the  act  of  22d  Feb- 
ruary, 1788. 

2d.  A  letting  to  service  for  20  years,  when  the  slave  was 
of  the  age  of  26,  d&c.,  is  a  sale  and  an  evasion  of  the  act 


People  against  Cochran. 


Defendant  was  found  guilty  of  an  assault  and  battery, 
and  the  attorney-general  moves  for  judgment,  but  shows  no 
circumstances  attending  the  offence.  A  nominal  fine  of  $1 
only  was  imposed. 


Jansen,  administrator,  against  Davison. 

Plaintiff,  administrator,  recovered  in  the  common  pleas 
of  Ulster,  a  verdict  under  $26,  and  that  court  refused  to  give 
judgment  in  his  favor  for  the  costs.  Motion  for  a  manda- 
tnus  denied  ;  a  writ  of  error  is  the  proper  remedy. 
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Piatt  ads.  Martin. — Stewart  y.  Williams^— Seaiy  y.  Shattack. — dec. 


Platt  ads.  JjLCKsoN  ex  dem.  Martin. 

Defendant,  in  order  to  make  out  a  case  applied  to  plain- 
tiflfs  attorney,  for  papers  or  extracts  from  them  which  were 
necessary  for  that  purpose,  and  were  refused ;  ordered,  that 
the  papers  or  extracts  be  furnished,  and  that  he  have  farther 
time  to  make  the  case. 


Stewart  against  Williams. 

A  Sheriff  is  entitled  ip  20  days,  notice  of  a  rule  for  an  at- 
tachment. 


Sealt  against  Shattuck. 

A  rule  to  join  in  error  in  20  days  on  certiorari,  cannot  be 
acted  upon,  after  a  term  or  more  has  intervened. 


Hake  ads.  Jones. 


1.  An  usurious  contract,  in  pursuance  of  the  act  of  the 
legislature,  considered  immoral  and  corrupt. 

2.  A  loan  of  money  on  usury  although  covered  by  other 
names  in  the  form  of  an  accommodation  note  indorsed,  &c.y 
is  equally  against  the  statute. 

3.  Not  considered  as  an  unconscientious  defence,  and  new 
trial  grantied. 

Vol.  III.  72 
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Caie  of  Cbadwick  — Rush  y.  CobbeU — Loder  ads.  Soofield. — dte. 


Case  of  Chadwick* 

A  notice  left  at  the  dwelling  house  of  a  plainti£f  is  suffi- 
cient under  the  act  for  the  relief  of  debters,  &c.    (The  £200 

act.) 


Rush  against  Cobbet. 


A  commission  ex  parte  defendant  was  irregularly  returned 
upon  which  the  plaintiff  was  permitted  to  go  to  trial,  it 
being  the  act  of  the  defendant. 


^  LoDER  ads.  ScoFiELD  and  wife 

In  a  writ  of  right,  a  writ  of  summons  to  a  vouchee  being 
irregularly  returned,  an  alias  must  issue. 


Jackson  ex  dem.  Lewis,  against  Powell. 

Application  for  costs  against  plaintiffs'  attorney  denied  ; 
one  of  the  lessors  resided  in  ihis  state  at  the  commencement 
of  the  suit,  and  afterwards  died.  Defendant  ought  to  have 
applied  for  security  for  costs. 
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Case  of  M.  EL  Van  Rensselaer  — Huyck  ads.  Sali8bury.^&.e. 


Case  of  EL  R.  Van  Rensselaer. 

It  appearing  by  a  report  of  J.  Lewis  that  Mr.  Van  Rensselaer 
had  by  his  ourn  confession  been  concerned  in  a  forgery  ;  or- 
dered,  that  his  name  be  struck  out  of  the  roll  of  attornies. 


Hu7CK  ads,  Jackson  ex  dem.  Salisbury,  d^c. 

The  line  of  the  patent  of  Coyemans  established,  ijt  having 
been  the  reputed  line  and  been  acquiesced  in  for  half  a 
oentury,  and  also  recognized  by  Government. 


People  against  The  Judges  of  Catuga. 

On  an  application  for  a  mandamus  to  a  county  oour^  the 
practico  is  first  to  grant  a  rule  to  show  cause. 


HoLcOMB  ads.  Tallmadgb. 

A  default,  although  irregularly  entered,  if  submitted  to 
and  a  term  intervenes  after  notice  of  it,  cannot  be  set  aside* 
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Johel  T.  RhineUnden. — Suffonl  y.  Van  Zanrit      ftp 


JuHEL  against  Rhinelanders. 

"  Lawful  goods"  iDcIiide  contraband ;  same  point,  Sc- 
ion y.  Iahp,  and  Skidmores  v.  DesdoUy^  ante. 


Stafford  against  Van  Zandt. 

In  error  from  the  common  pleas  of  Albany.  A  variance 
between  the  sum  reported  by  referees  and  the  judgment  en- 
tered thereon,  is  fatal.    Reversed. 


United  Ins.  Co.  ads,  Franklin. 

A  fishing  commission  to  examine  witnesses  not  allowed ; 
it  ought  to  be  shown  that  material  evidence  exists  at  the 
place. 


Van  Demar  against  Van  Zandt. 

A  commission  allowed  to  demandant,  to  examine  a  wit- 
nets  in  New  Jersey  on  the  affidavit  of  a  third  person. 
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DoBttiof  sdfl.  JoDes. — M arrays  t.  United  las.  Co.  — &c. 


Dunning  ads.  Jones. 

After  judgment  on  sci.  fa,  against  bail  and  execution 
issued,  and  two  terms  intervene  they  come  too  late  to  object 
that 

2d.  Sci.  fa.  did  not  lay  4  days  in  the  sheriff's  office. 


JANUARY  TERM,  1801. 
MuRRAYs  against  United  Ins.  Co. 

An  insurance  on  "  the  American  brig  Mary,"  is  equal  to 
a  representation  or  implied  warranty  of  neutrality. 

2d.  Such  representation  or  warranty  requires  the  property 
to  be  wholly  neutral. 

3d.  An  equitable  interest  merely  in  a  belligerent^  is  incon-; 
sistent  with  it.  ^ 

4th.  Where  there  is  no  actual  fraud  and  no  risk  incurred, 
the  premium  shall  be  returned. 


Laino  against  United  Insurance  Co. 

1st,  Condemnation,  in  a  foreign  admiralty,  of  tin  in 
blocks  as  contraband,  held  conclusive. 

2nd.  The  warranty  "  free  from  any  loss  which  may  arise 
in  consequence  of  a  seizure  or  detention  for  or  on  account  of 
any  illicit  or  prohibited  trade,  or  any  trade  in  articles  contra- 
band of  war,"  construed  to  exempt  the  insurer  from  contra- 
band or  a  condemnation  on  that  account.  (Reversed  on 
both  points  in  the  court  of  errors,  1801.) 
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Vm  Sl  GraTM  T.  United  los.  Co.— -baikius  v.  N.  Y.  loMirmiice  C«.-— ^LfO. 


Yo8  ic  Graves  against  United  Insurance  Co. 

On  policy,  property  warranted  neutral. 

1st.  To  comply  with  this  warranty,  the  insured  must  con- 
duct hinself  as  a  neutral. 

2nd.  Actual  notice  of  a  blockade  supersedes  the  necessity 
of  notice  under  the  British  treaty  of  1794. 

3d.  The  sailing  with  intent  to  break  a  blockade,  and 
within  a  reasonable  distance  to  carry  it  into  execution,  is 
equivalent  to  an  actual  breach. 

4th  An  accidental  interruption  of  blockade  by  winds  or 
tempests  is  no  discontinuance  of  it. 

6th.  No  premium  in  such  case  to  be  returned  because  the 
risk  had  commenced.  (Reversed  in  the  Court  of  Errors, 
1801.) 


Haskins  against  New  York  Insurance  Co. 

The  terms  "American  ship,"  in  a  policy,  imply  a  war- 
ranty of  that  fact 

2nd.  A  foreign  sentence  conclusive. 

3d.  A  general  sentence  construed  to  {uroceed  on  the  ground 
of  enemy's  property. 

4tb.  A  return  of  premium  allowed  in  such  case. 


Vandenheuvel  against  United  Insurance  Co. 

The  same  points  as  in  the  last  case.    The  arguments 
upon  them  were  delivered  in  this. 
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Seamen  ▼.  Hmskins. — Church  ade.  VandeDheuTel. — Fish  t.  Wetherwax. 


Seamen  against  Haskins. 

Defendant  was  indebted  to  plaintiff  on  single  bill. 
Defendant  gave  to  others  a  bond^  and  confessed  judjrment 
thereon,  for  a  sura  inclnding  the  plaintiff's  debt,  and  in  trust 
for  him.  The  plaintiff  affirmed  the  trust  by  suing  out  exe- 
cution on  the  judgment.  Held  to  be  a  bar  to  his  recovery 
on  tbe  single  bill. 


Church  ads,  Yandenheuvel. 

A  representation  of  American  or  neutral  property, 
held  to  be  falsified  by  a  foreign  sentence  condemning  it  as 
not  being  neutraL 


Fish  against  Weatherwax. 

An  arrest  of  judgment  is  an  interlocutory  order,  not  a  final 
judgment. 

2d.  The  court  must  give  final  judgment,  if  required  by 
either  party.  Rule  to  show  cause  why  a  mandamus  should 
not  issue  to  the  common  pleas  of  Rensselaer,  granted  for 
that  purpose. 
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Biackweil  ads.  Rankin  — Van  Bramer  v.  Executors  of  Hoffman. — &c. 


Blackwell  ads,  Rankin. 

On  a  defence  of  forgery  to  a  note  of  hand. 

1st.  Proof  of  "former  notes  drawn  and  endorsed  by  the 
same  parties,  and  that  to  take  up  one  of  them  (ihe  defendant 
not  knowing  of  the  alteration,)  the  present  note  was  given," 
ought  to  be  admitted. 

2nd.  A  memorandum  of  a  deceased  partner  of  defendant, 
no  evidence. 

3d.  An  alteration  apparent  on  the  face  of  the  note,  not  of 
itself  enough,  unless  coupled  with  other  evidence. 


Van  Bramer  against  Executors  of  Hoffman. 

Interest  on  a  legacy  to  be  paid  out  of  moneys  constitut- 
ing a  general  fund,  although  charged  on  land,  is  to  be  al- 
lowed only  from  the  time  it  became  due. 

2nd.  A  grandchild  is  not  within  the  rule  which  allows 
interest  on  the  legacy  of  a  child  for  the  purpose  of  mainte- 
nance. (Vide  the  rules  respecting  interest  on  legacies  in  the 
opinion  by  Radcliff^  J.) 


Cole  against  Hawes. 


A  COVENANT  of  scisiu  and  warranty  against  all  persons 
''  excep't  the  lord  of  the  soil,"  construed  to  apply  to  the  inte- 
rest of  the  covenantor,  exclusive  of  that  of  the  owner  of  the 
fee  only,  and  the  covenant  of  seisin  and  warranty  to  be  com- 
mensurate in  this  respect. 
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Dole  y.  Moalion  and  others  —Allen  ade.  Riehardaon — l^c. 


Dole  against  Moulton  and  others. 

IsT.  Sheriff's  poundage  is  part  of  the  sum  for  which  a 
prisoner  is  confined  in  execution. 

2nd.  A  condition  of  a  bond  for  the  privilege  of  the  liber* 
ties  within  the  terms  of  the  act,  though  not  to  the  extent  of 
those  terms,  is  good. 

3d.  An  accidental  stepping  over  the  line^  by  a  prisoner, 
like  a  negligent  escape  and  recaption,  is  not  a  breach  of  the 
condition,  unless  the  sheriff  be  thereby  damnified. 

4th.  Quaere,  whether  the  sheriff  is  bound  to  take  such 
bond? 


Annin  atls.  Richardson. 


Defendant  was  sued  as  sheriff,  and  obtained  a  nonsuit. 
The  regular  mode  to  entitle  him  to  double  costs  is  to  obtain 
a  certificate  from  the  judge  who  tried  the  cause  and  not  by 
suggestion. 


Executors  of  Mahany  against  Fuller. 

Executors  recovering  under  £10  in  this  court  are  not 
entitled  to  costs,  nor  are  they  bound  to  pay  ooets. 
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Sebof  ads.  Haskim. — Hallet  and  others  ads.  Nixoo. — Burr  t.  Skiuner. — due. 


Sebor  ads.  Haskins. 

MoTioir  for  a  nonsuit  after  a  stipulation  to  try  the  cause, 
denied,  because  a  (erm  had  elapsed  since  the  plaintiff's  de* 
fault  hnppenedi  but  plaintiff  was  required  to  stipulate  anew. 


Hallet  and  others  ads.  Nizoic. 

The  absence  of  a  material  witness,  who  was  expected  to 
return,  admitted,  after  a  stipulation,  as  an  excuse  for  not 
going  to  trial. 


Burr  against  Skinner. 

Leave  was  given  to  the  plaintiff  to  proceed  to  trial  after 
nine  months  had  elapsed  since  the  defendant  obtained  a 
commission  to  St.  Domingo,  which  was  not  returned. 


BooERT  ads.  McDonald. 


Damages  in  the  narr.  increased  from  $600  to  $1200,  on 
payment  of  costs,  and  allowing  the  defendant  to  plead  de 
novo.  No  bail  was  entered  ;  if  it  had  been,  the  court  would 
protect  the  bail  against  the  increased  sum. 
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Bieecker  ad»  Hiile. — Jucluon  ex  dem.  D'  St.  Croix  v.  iSauds. — ^c. 


Bleecker  ads.  Hale. 

1.  Neoliosntlt  driving  a  horse,  whereby  the  horse  of 
another  was  injured  is  a  good  ground  of  aciioo. 

2ad.  A  question  upon  the  evidence  too  nice  for  the  court 
to  interfere. 


Jackson  ex  dem.  D'St.  Caoix  against  Sands. 

1st.  a  variance  in  the  name  of  a  party  to  a  deed  is 
not  fatal  ;  it  is  matter  in  paisy  and  a  subject  of  proof. 

2nd.  A  convicdbn  and  attainder  in  pursuance  of  the  act 
of  the  22d  October,  1779,  considered  as  a  statute  attainder. 

3d.  Strictness  in  the  name  of  a  person  so  attainted  not 
necessary.  Legishuive  proceedings  are  not  subject  to  the 
ordinary  legal  rules. 

4th.  The  rule  in  such  cases  is,  that  an  incomplete  de- 
scription may  be  aided  by  proof,  but  a  false  or  repugnant 
description  cannot. 

5th.  An  intermediate  name  omitted  is  therefore  not  ma- 
terial, if  the  identity  of  the  person  be  proved. 

Qiiare,  whether  a  person  can  legally  have  more  than  one 
name  of  baptism  ?    (Vide  Shep.  Touch.  236,  against  it.) 


Harney,  who,  &c.  ads.  Hildreth. 

A  RULE  regularly  entered  at  the  last  term  refused  to  bo 
set  aside  on  account  of  the  accidental  absence  of  the  opposite 
attorney. 
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Eiraendorf  adi.  l/ewis  — Cooley  ada.  Jaekaon  ex  dem.  Ld  Southamfiton. — &e. 


Elmendorf  €ids.  Lewis. 

The  privilege  of  a  member  of  congress  from  arrest,  does 
not  extend  farther  than  during  the  period  of  his  actual  atten- 
dance there,  and  his  actually  going  to  and  returning  from 
the  residence  of  congress. 


CooLET  ads.  Jackson  ex  dem.  Lord  Southampton  and 

others. 

A  VERBAL  agreement  to  take  a  lease  from  the  lessors  not 
carried  into  execution,  is  not  sufficient  evidence  of  seisin. 

2nd.  An  antecedent  title  out  of  the  plaintiff  is  also  a  bar  to 
the  action. 


FoBEs  against  Frary. 


It  is  unreasonable  for  referees  not  to  grant  a  delay  of  one 
day  for  further  proof,  and  the  report  therefore  set  aside. 


Griffin  ads.  Irvinqs. 


A  sheriff  who  has  been  obliged  to  pay  the  debt  in  conse- 
quenceofan  involuntary  escape,  has  a  right  to  retake  and 
detain  the  prisoner,  and  turn  him  over  to  a  new  sheriff  for 
his  indemnity,  and  the  new  sheriff  must  keep  him. 
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Brown  adi.  Jackson. — Brower  ads.  Lawrence.^-&c. 


Brown  ads.  Jackson. 

1st  Four  days  in  term  are  allowed  to  apply  for  a  com- 
mission. 

2d.  The  affidavit  of  the  attorney  will  be  received  for 
that  purpose,  in  the  absence  of  the  party. 


Brower  ads.  Lawrence. 


A  verdict  refused  to  be  set  aside  on  the  ground  that 
the  action  was  commenced  before  the  debt  was  due,  the  de- 
fendant is  too  late  after  having  pleaded  in  chief  as  was  decided 
in  Crygier  v.  Long^  ante. 


Thorn  against  Beebe. 

Proceedings  on  a  distringas  against  a  sherifT,  ordered  to  be 
staid,  on  the  ground  that  the  affidavits  as  to  the  amount  of 
the  property  levied  on  the  fi,  fa.  are  contradictory,  and 
ought  not  to  be  determined  in  a  summary  way  on  motion. 
The  sheriflf  was  ordered  to  make  a  full  return  to  the  fi.  fa. 
and  the  plaintiff  left  to  sue  him  for  a  false  return. 


HiLBURN  and  Coon  against  Philips. 

The  objection  that  a  Justices  Court  is  unconstitutional, 
overruled  on  certiorari. 
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Douglas  ads.  I'homnti. — Pepoon  ads   Jenkins  — &c. 


Douglas  ads.  Thomas. 

1st.  A  default  entered  on  the  day  to  which  the  defendant 
had  time  to  plead,  is  irregular.  It  could  not  be  done  till 
the  next. 

2d.  When  the  venue  is  changed,  it  is  incumbent  on  the 
plaintiff  to  alter  the  narr,  on  file,  and  the  copy  delivered  or 
to  file  and  deliver  new  declarations. 


Pepoon  ads,  Jenkins. 


A  relaxation  of  costs  ordered  to  be  done  by  the  clerk  in 
open  court,  and  the  items  that  are  improper,  pointed  out  by 
the  court* 


Halsteds  against  Hasbrook. 

A  plaintiff  is  not  objected  to  submit  on  trial  to  a  nonsuit 
by  order  of  a  court  of  common  pleas. 


Byron  ads.  Alexander. 


A  motion  for  a  new  trial  because  the  judge  refused  a  wit- 
ness at  the  trial,  and  every  matter  objected  to  on  the  trial 
must  come  up  by  way  of  case. 
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Phelps  adt.  Ferria— Spencer  ads.  Kra}-eler« — 4Lq. 


Phelps  ads.  Ferris. 

A  mistake  in  the  name  of  one  of  the  parties  by  the  clerk 
in  entering  a  former  rule,  may  be  amended  without  notice  of 
the  motion. 


Spencer  ads.  Jackson^  ex  dem.  Kruysler. 

A  want  of  notice  of  taxing  costs  is  irregular,  but  there 
having  been  proceedings  on  the  judgment,  the  court  will 
not  set  them  aside,  but  order  the  costs  to  be  retaxed,  and  if 
there  be  an  excess,  the  plaintiflf's  attorney  must  refund  it* 


Tan  Rensselaer  ads.  Peacock. 

A  simple  contract  and  the  evidence  of  it,  a  receipt  is  not 
within  the  act  authorizing  the  clerk  to  assess  damages,  and 
the  judgment  was  for  that  reason  set  aside. 


APRIL  TERM,  1801. 
Wadington  and  others  against  Yredenburgh. 

1st.  A  feoffee  or  purchaser  of  lands  is  noC  entitled  to  an 
and.  querela  quia  timet,  but  is  only  entitled  to  sue  out  this 
writ,  after  execution  issued  against  such  land. 

2d.  Assignees  of  an  insolvent  viewed  as  such  purchasers. 
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Warren  v.  United  lua.  Co. — Hallett  ada.  Faug^ier. — &c. 

Sd.  The  writ  must  be  allowed  in  open  court,  and  is  not 
of  itself  a  supersedeas. 

4th.  The  proper  process  to  bring  in  the  party,  is  by  ve- 
nire faciasj  where  he  is  not  in  actual  custody. 

6th.  Where  there  is  a  recovery  against  two,  and  one  is 
surety  merely,  and  the  plaintiff  agrees  that  the  surety  shall 
have  the  benefit  of  the  judgment  as  against  the  other,  he  is 
entitled  to  the  lien  in  equity. 

6th.  The  granting  a  supersedeas,  is  in  the  discretion  of 
the  court,  and  under  such  circumstances  is  refused. 


Warren  agaimt  United  Ins.  Co. 

A  verdict  set  aside  as  against  evidence  on  the  question  of 
seaworthiness. 


Hallett  ads.  Faugier. 

An  adjustment  on  a  policy  subscribed  by  the  defendant, 
is,  prima  faciei  enough  to  entitle  the  plaintiff  to  recover. 

2d.  It  may  be  rebutted  on  the  ground  of  fraud  or  mis- 
take. 


JuHEL  &c.  against  Church. 

On  a  wager  policy,  whether  by  our  law  valid  or  not,  the 
premium  cannot  be  recovered  back.  If  valid,  it  ought  to  be 
kept,  if  unlawful,  portior  est  conditio  possidentis. 
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Slegbt  V.  Kane^-Hotcbkifls  ads.  Gilbert— Tylee  ads.  His  Creditors.— &o. 


Administrators  of  Sleght  against  Kane. 

Alt.  acts  of  belligerent  parties,  not  affected  by  subsequent 
treaty,  are  to  be  deemed  lawful  and  valid,  at  the  close  of  a 
war. 

2.  Defendant  is  liable  to  pay  his  debts,  although  his  prop- 
erty was  confiscated. 


HoTCBKiss  ads.  Gilbert. 

Judgment  on  bail  bond  refused  to  be  set  aside,  being 
taken  with  full  notice  to  the  defendant,  and  a  year  having 
elapsed.  The  defendant  comes  too  late  to  inquire  into  its 
regularity. 


Tylee  ads.  His  Creditors. 

A  prisoner  applying  for  relief,  under  the  act  for  the  relief 
of  debtors,  &c.,  is  not  liable  to  be  personally  examined  on 
oath  in  court.  It  is  enough  if  he  takes  the  general  oath  pre- 
scribed by  the  act 


Jackson  agnitist  Davis. 

An  attorney  who  was  insolvent  and  confined  in  jail, 
changedi  on  condition  that  the  costs  dae  him  be  paid. 
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People  T.  Pell.— ]>oie  t.  Ball  6l  Porter. 


People  ex  rel.  Young  against  Pbix. 

A  mandamus  in  the  alternative,  granted  to  the  sunogate 
of  Westchester,  who  had  refused  to  dehver  the  seal  and  his 
books  to  his  successor. 


Dole,  Sheriff,  against  Bull  d&  Po&tbr. 

1st.  A  bond  at  common  law,  conditioned  that  a  prisoner 
should  remain  a  true  and  faithful  prisoner  in  the  jail,  is 
valid  and  not  a  bond  for  ease  and  favor  within  the  statute 
23d  H.  6,  c.  10. 

2d.  But  a  bond  against  escapes,  which  implies  a  permission 
to  escape  on  being  indemnified,  has  been  held  void,  &c. 


Rendtorff  &  MoLLER  against  Sands. 

The  act  of  congress  of  the  13th  June,  1798,  prohibits 
any  ship  or  vessel  coming  from  France  or  its  dependencieS| 
from  an  entry,  as  well  as  French  or  American  ships. 


Bake  WELL  against  United  Ins.  Co. 

Deer  skins  are  not  within  the  general  memorandum  in 
a  policy  respecting  perishable  articles,  when  in  the  same 
memorandum  skins  are  warranted  free  from  average  under 
7  per  cent. 
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Roget  T.  Thanton. — Vtm  Barea  k,  Votbargh  ada.  Van  Dycki. — Slo, 


RoGET  against  Thurston. 

An  exception  in  a  policy  of  French  risks,  means  any  cap 
ture  or  loss  by  the  French. 

2d.  A  French  seizure  discharges  the  policy,  and  a  subse- 
*    quent  capture  by  the  English,  is  not  within  the  risk  qualified 
with  the  above  exception. 

3d.  An  abandonment  may  be  made  at  any  time  while  the 
loss  continues  total. 


Yan  Burbn  ds  YosBUROH  ads.  Tan  Dygks. 

1st.  After  a  long  and  quiet  possession,  a  deed  may  be  pre- 
sumed. 

2d.  An  ouster  of  a  tenant  in  common,  may^for  the  same 
reason,  be  presumed. 

3d.  AfsTne  covert  may  be  disseised. 


Case  of  Mr.  Gaines. 


An  alien  cannot  be  admitted  as  a  counsellor  of  this  court, 
since  he  cannot  take  the  oath  of  allegiance,  &c. 


Robertson  &  Brown  against  United  In's.  Co. 

Monet  on  bottomry  is  a  special  interest,  and  must  be 
specially  insured.  An  insurance  on  the  ship  will  not 
coTer  it. 
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GilM  T.  Brmdley.-^obbet  Ack.  Roth.— Ward«U  y.  Eden. 

- 

2.  The  premium,  in  such  case,  allowed  to  be  recovered 
back. 


Giles  against  Bradley. 

1.  An  agreement  for  the  purchase  of  a  n^o  boy,  with  a 
privilege  to  the  purchaser  to  return  him  within  a  cwtain 
time,  is  valid. 

2.  A  single  bill  given  for  the.  consideration  money  is  no 
bar. 


H     U'      .  I    I 


CoBBET  ads»  Rush. 

In  debt  on  a  judgment  in  a  neighboring  8tate»  nil  debet  is 
a  denial  of  the  whole  declaration,  and  the  judgment  nuist 
be  proved. 

2d.  Whether  the  plea  was  proper,  is  a  question  which  does 
not  regularly  arise  on  a  motion  for  a  new  trial,  and  after  the 
plaintiff  has  taken  issue  upon  it. 


APRIL  TERM,  1801. 
Wardel  against  Eden. 


After  a  judgment  is  assigned  to  an  innocent  third  party, 
the  court  wilt  not  award  an  issue  at  the  instance  of  a  defen- 
dant,  to  try  the  fact  of  usury  alleged  by  him  to  in^peach  it. 
.  ^^  After  notice  of  an  assignipenti  satisfaction  wf^  aio* 
knowledged  and  entered  of  record ;  ordered,  that  the  ai|i99  te 
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RoMvelt  T.  Crammond  — Wbitaker  v.  Cone.— Edeos  y.  Gilbert* — dtc 

WMaCadi  and  tbe  parties  be  left  in  HtUu  quo  as  to  the  olaiflM 
of  (he  assignee.  The  court  i^ill  thns  take  aetioe  of  the 
rights  of  an  assignee. 


ROSEVELT   €Uls.   CraMMOND. 

Motion  to  set  aside  an  inquest  because  by  mistake  the  de- 
fendant's attorney  did  not  suppose  there  was  a  defence,  refus* 
edy  there  being  no  advantage  taken  by  the  plaintiff. 


Whitaker  against  Cone. 

Plaintiff,  an  insolvent,  being  discharged  pending  tlie 
suit,  the  accruing  costs  included  in  a  subsequent  judgment 
of  nonsuit,  are  recoverable  from  him  on  the  principle  decided 
in  the  case  of  FVost  v.  Carter^  ante. 


Edens  ads*  Gilbert. 


A  feigned  issue  awarded  to  try  the  fact  of  usury,  a  judg* 
ment  having  been  entered  by  confession  on  a  warrant  of  at- 
torney, accompanying  the  bond,  &c. 


Hadden  ads,  Johnson. 


Pounds,  &^.,  instead  of  dollars,  alleged  in  the  narr.  no 
efyror,  and  not  within  the  act  on  this  subject.   The  judgment 
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Casoadea,  an  loaolventt  d&c^^^harch  adi.  Kana^— Norton  ada.  Calkin*    Ac. 

must  be  in  dollars  and  pounds,  are  not  an  unknown  money 
of  account  like  foreign  money,  and  the  court  will  ex  ofiaio 
take  notice  of  the  value  in  rendering  the  judgment* 


Cascaden,  an  Insolvent,  &c. 

A  discharge  of  one  of  two  partners  as  an  insolvent,  singly, 
relates  to  his  private  debts  and  credits  only,  and  does  not 
discharge  him  from  partnership  debts. 


Church  ads,  Kane. 


On  proof  of  a  notice  sent  by  the  mail,  in  season,  by  de- 
fendant's attorney,  and  of  merits,  ordered  a  regular  judgment 
to  be  set  aside  on  payment  of  costs,  and  the  usual  terms  as 
to  pleading,  &c.  Defendant  was  in  custody.  Tide  Lam* 
bert  ads.  DiUingbach^  post.. 


Norton  ads.  Calkin. 

A  bail  bond  suit  suffered  to  proceed  after  a  settlement  by 
the  parties,  on  condition  of  defendant  paying  costs,  until  the 
costs  be  paid. 


GOUV.    OoDEN 

Admitted  as  an  attorney  under  the  old  rules,  his  clerkship 
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Green  adi.  Milos. — Seaman  t.  HaBklns.-^Fonnan  adi.  Williamaon. 

* —  -   ■  ■ 

having  commenced  before,  and  an  occasional  interruption  of 
it  is  not  material,  the  study  of  the  law  not  being  relin- 
quished. 


Green  (zds.  Milns  and  others. 

When  the  principal  is  arrested  on  a  ca.  sa,f  bail  are  dis- 
charged and  must  plead  it,  and  are  not  to  be  relieved  on 
motion. 

2d.  A  release  of  the  prisoner  by  the  sheriff,  in  consequence 
of  a  discharge  by  the  bankrupt  law  of  the  United  States, 
will  not  renew  the  responsibility  of  the  bail ;  it  operates  only 
on  the  lights  of  the  plaintiff. 


Seaman  against  Haskins. 

Motion  to  withdraw  a  demurrer  and  reply  after  judgment 
pronounced  and  entered  in  the  minutes,  and  a  term  elapsed, 
too  late ;  if  made  before  judgment  entered,  it  would  be  al- 
lowed if  the  demurrer  was  not  frivolous. 


Foa;MAN  ads.  Williamson. 

A  suit  was  brought  against  the  special  bail,  who  were 
about  to  surrender  their  principal,  and  were  induced  to  stop 
by  Information  received  from  plaintiff's  attorney ;  before  the 
next  term  the  principal  died,  and  the  bail  relying  that  they 
were  not  to  be  injured  by  the  delay,  an  enoneretur  was  or- 
dered on  payment  of  costs. 


604  CA8ES  SELECTED  FROM 


UDilod  In.  Co.  ada  Fraoklin —Small  adi.  PaanaU.— dM. 


United  Ins.  Co.  ads.  Franklin. 

A  fishing  comipission  not  allowed  to  stay  the  proceedings ; 
a  party  must  be  able  to  swear  that  he  knows,  or  is  informed 
and  believes  there  b  material  testimony. 


Small  ads*  Psaesall. 


Casb  of  a  prisoner  nnder  the  £1000  act.  The  aoeoont 
of  his  property  must  specify  the  articles.  Chads  gendndly 
will  not  do. 


Leavenworth  ads.  Russel. 

Writ  on  bail  bond  was  returnable  last  term,  but  no  trial 
being  lost,  the  suit  was  stayed  on  the  usual  terms. 


Smith,  Administratrix  ads.  Nitchie. 

Defendant  was  sued  in  several  actions  as  administratrix 
for  debts  of  the  same  grade,  and  she  confessed  judgments  in 
some,  and  pleaded  those  judgments  and  nil  assets  ultra  to 
this  action.  This  was  held  proper,  and  a  regular  judg- 
ment having  been  obtained  against  her  during  the  sickness 
of  her  attorney,  and  her  absence  from  the  state,  she  was  per- 
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Denton  nds.  People. — Snowden  ads.  Haekins. — ^Pege  ads.  Johnson. 

mitted  to  plead  and  go  to  trial  on  the  question  of  assets 
ultra,  but  the  judgment  to  stand  as  a  security  for  such  as* 
sets,  and  for  assets  quando  acciderint 


Denton  ads.  People. 


On  an  indictment  for  a  misdemeanor  as  an  inspector  of 
an  election,  the  jury  were  detained  a  long  time,  ( —  hours,) 
and  several  times  retired  and  returned  to  the  bar,  and  could 
not  agree.  This  appearing  to  be  sincere  on  their  part,  the 
court  considered  it  necessary  to  disharge  them,  and  did  so 
without  the  consent  of  the  defendant.  Held,  it  was  proper 
and  in  the  discretion  of  the  court,  in  the  case  of  a  misde- 
meanor, as  in  civil  cases,  and  ttiat  the  defendant  was  again 
liable  to  be  tried. 


Snowden  ads.  Haskins. 


Where  a  defendant  gives  notice  of  bail  in  person,  the 
plaintiff  must  serve  him  with  a  copy  of  the  narr.,  and  is  not 
bound  to  do  so  again  on  an  attorney  afterwards  employed  by 
the  defendant.  It  is  different  from  the  case  where  the  defen- 
dant  himself  does  not  appear,  and  an  attorney  is  afterwards 
employed. 


Page  culs.  Johnson. 


Appication  to  set  aside  judgment  after  a  term  elapsedi 
without  accounting  for  the  lache,  is  too  late.    An  attorney 
Vol.  III.  75 
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Gftl«  T.  Gale. — Hoffman  ads.  Tappen. — &e. 

being  at  the  time  engaged  in  other  business,  no  reason  to  cet 
aside  an  inquest  taken  against  him  by  default. 


Gale,  Executrix,  against  Gale. 

Am  executrix  plaintiff  who  recovered  under  $260  in  con- 
sequence of  a  set  off,  is  entitled  to  county  court  costs  only. 


Hoffman  ada.  I^jlvpe^vi. 


A  DEFAULT  was  sct  ssido  as  irregular,  because  notice  of 
the  rul^  to  plead  was  served  before  the  rule  was  in  fact  en- 
tered. 


DiSN  €s  dem.  Golden  against  Cornell. 

1.  Where  a  party  claims  under  the  state  on  a  sale  of 
forfeited  property,  be  need  not  produce  the  evidences  of  the 
title  antecedent  to  the  forfeiti^,  presumptive  evidence  ought 
to  be  received. 

2d.  A  recital  in  the  will  of  a  person  formerly  owning  the 
premises,  that  he  had  conveyed  the  same  to  the  person  at- 
tainted, is  good  evidence,  and  such  conveyance  shall  be  deemed 
to  be  in  fee.    Vide  S.  C.  post. 
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M array  t.  Ring^ood  Co. — Jackson  t.  Clark.— King  ads.  Grim. 


MuaaAY   against  The  Trustees  of  the  Ringwooo 

Iron  Cq. 

The  trustess  sold  all  the  right  of  the  company  in  lands, 
to  part  of  which  the  title  failed ;  held,  that  they  are  not  liable 
to  refund  the  consideration  money ;  caveat  emptor. 


Jackson,  ex  dem.  Renssblaers  against  Clark. 

1.  Lessors  claimed  as  heirs  at  law  and  proved  a  descent 
to  them.  On  cross  examining  their  witnesses  they  proved 
there  was  a  will ;  held,  this  did  not  preclude  the  lessors  from 
claiming  as  heirs  and  it  was  not  incumbent  on  them  to  show 
the  will,  but  it  might  be  shown  by  the  defendant. 

2d.  The  confession  of  the  defendant  is  good  evidence  to 
show  under  whom  he  held* 


Kiifo  ads.  Grim. 


Case  of  a  prisoner  brought  up  under  the  £1000  act. 

1.  Ruled  that  he  may  be  examined  by  the  creditor  after 
taking  the  general  oath  prescribed  by  the  act. 

2d.  That  notice  left  at  the  house  of  the  plaintiff  is  suffici- 
ent, although  it  does  not  appear  that  he  could  not  otherwise 
be  met  with  or  found. 
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Benner  ada.  The  People.— Gale  ▼.  Gale.*-Bostwiek  ads.  Roeekiaiub— &c. 


Benner  ads.  The  People. 

Bt  our  act,  appeals  of  feloDy  are  abolished.    An  habeas 
corpus  directed  to  be  allowed  by  a  judge  at  his  chaaibers. 


Gale,  Executor,  against  Gale. 
Wtckham  against  Gale,  Executor. 

Executions  in  both  these  cases  are  in  the  hands  of  the 
sheriff  of  New  York,  and  tiie  money  is  collected  on.the  first ; 
ordered,  that  the  same  be  applied  to  the  execution  in  the  sec- 
ond cai^se. 


BosTwicK  ads,  Rosekians,  &c. 

1.  Service  of  a  demurrer  on  the  agent  of  the  plaintiff's 
attornies,  when  both  attornies  lived  within  40  miles  of  each 
other,  is  irregular. 

2d.  A  notice  in  those  words  '<  take  notice  that  a  rule  to 
plead  in  the  above  cause  has  been  duly  entered,  "  is  good. 


JULY  TERM,  1801. 

Goodrich  ads.  Phelps. 

1.  Oyer  must  be  demanded  by  the  defendant  and  is  other- 
wise not  necessary  to  be  given. 
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Ladlow  V.  Baker Ratter  worth  ▼.  Sta^^g. — Gilbert  ▼.  Field. 


2d.  On  an  affidavit  of  merits,  the  court  ordered  the  judg- 
ment to  be  set  aside  on  the  usual  terms,  and  on  condition 
that  a  judgment  obtained  by  defendant  against  the  plaintiff 
on  a  note  given  for  the  consideration  money  of  a  deed  on  the 
covenants  in  which  this  action  is  brought,  be  stayed,  till  the 
event  of  this  suit  be  deterihined. 


\ 

\ 


Ludlow  ads*  Baker. 


The  expression  of  dry  fish  in  the-  memorandum  of  a 
policy  will  not  apply  to  fish  in  general  as  waranted  free 
from  average.  Pickled  fish  is  not  within  it,  expressio 
unius  excluHo  est  alterius.  m, 


Butte RWORTH  against  Stagg. 

It  is  a  contempt  of  the  process  of  the  court  to  bring  a 
suit  in  the  name  of  another  without  his  privity  or  consent ; 
and  in  this  case  an  attachment  was  granted  against  a  per- 
son for  so  doing,  and  for  costs. 


Gilbert  against  Field. 


To  obtain  judgment  of  non-pros  for  not  declaring,  ti^e 
defieodant  must  enter  a  rule  to  declare,  and  serve  a  notice 
of  it. 
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JaekMo  ex  dem.  Potter  Slc.  t.  Siasons. — &c. 


Jackson  ex  dem.  Potter,  &c.  against  SissoNS. 

A  grant  to  A.  and  B.  for  themselves  and  their  associ- 
ates, being  friends,  &c.  does  not  convey  an  estate  at  law  to 
the  associates,  and  their  interests  cannot  be  noticed  by  this 
court. 


Jackson  ex  dem.  Bea.ch,  &c.  against  Dttrland. 

1.  A  devise  to  a  wife,  her  husband  being  a  witness  to 
the  will,  is  void. 

2d.  A  devise  to  the  use  of  another  till  Thomas  shall  be 
of  age,  to  whom  the  estate  was  previously  devised,  after  the 
death  of  his  mother,  is  not  a  condition  precedent  to  the  vest- 
ing of  the  estate  in  Thomas.  It  vested  on  the  death  of  the 
mother. 


Foster  against  Hoyt  and  Tom. 

An  agent  who  effects  a  policy  in  the  name  and  for  the 
benefit  of  another,  cannot  transfer  or  pledge  the  policy  as  a 
security  for  his  private  debt ;  the  creditor  who  takes  it  must, 
from  the  face  of  the  policy,  have  notice  of  the  interest  of  the 
assured,  and  if  he  receives  money  upon  it  must  refund,  ex- 
cept as  to  the  mere  commissions  of  the  agent. 

2d.  In  this  case  too  the  agreement  made  by  the  agent 
with  the  defendants,  if  he  had  power,  would  not  entitle  them 
to  keep  the  money. 
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Holmes  v.  United  Ina.  Co.^Dole  ads.  Rawson. — Reonard  ▼.  Noble. — &c. 


Holmes  against  United  Ins.  Co. 

1.  Where  property  is  insured  beyond  its  value,  the  sur- 
plus premium  shall  be  returned. 

2.  Several  persons  concerned  in  undivided  shares  of  a 
cargo  out  and  home,  are  not  joint  partners,  unless  it  appear 
that  they  agreed  to  share  in  the  eventual  loss  and  gain  in 
the  market  here. 


Dole  ads,  Rawson.  ^ 

A  default  was  entered  a  year  ago  and  no  further  pro- 
ceedings had.  It  was  set  aside  on  an  affidavit  of  merits,  and 
on  the  ground  that  some  agreement  or  understanding  be- 
tween the  parties  must  be  presumed  by  the  plaintffs  sleep- 
ing so  long  on  the  default. 


Reonard  against  Noble. 

1.  A  person  sued  as  special  bail  allowed  by  plea  to  tra- 
verse the  fact  that  he  is  not  the  same  person,  although  of  the 
same  name  and  description. 

2d.  The  plea  averred  that  there  was  another  of  the  same 
name,  &c.  who  became  the  bail,  and  that  the  defendant  was 
not  the  same,  &c.,  the  fact  that  there  was  not  another  of  the 
same  name  ;  held,  not  material  after  issue  and  verdict. 


Hallet  and  Bowne  ads.  Gilfert. 
1.  An  unreasonable  or  unusual  stay  at  a  place  in  the 
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Olcott  adtf.  The  People. — Caerden  ads.  Clark. 

course  of  a  voyage,  is  equivalent  to  a  deviation,  but  such 
stay  will  depend  on  circumstances  and  the  nature  of  the 
voyage. 

2d.  A  privilege  to  touch  at  a  port  gives  no  right  to 
trade. 

3d.  But  these  words,  as  to  the  risk,  "  until  the  goods  shall 
be  safely  landed  at  Barraco  and  one  or  two  other  ports" 
being  added,  explain  the  sense  to  be  a  trading  voyage. 

4th.  The  plaintids  share  happening  not  to  be  actually 
lost,  but  being  disposed  of  in  consequence  of  a  total  loss  of 
the  cargo,  in  the  aggregate  does  not  affect  his  right  to  re- 
cover.   Tide  Hallett  ads.  Coles  and  Coles^  post. 


Olcott  ads.  The  People. 

L  On  an  indictment  for  a  conspiracy  the  conviction  of 
one,  when  another  who  is  charged  to  have  conspired  with 
him  is  dead,  and  not  convicted,  is  sufficient  as  to  him. 

2d.  A  special  verdict  oflfered,  being  wholly  incompetent, 
was  properly  refused. 

3d.  The  court  may  dismiss  a  jury  in  a  case  of  misde- 
meanor, where  it  appears  after  a  Tull  experiment  that  they 
cannot  agree. 


CuERDEN  ads.  Jackson  ex  dem.  Clark  and  others. 

The  plaintiff  must  make  the  case  when  a  verdict  is  taken 
for  him,  subject  to  the  opinion  of  the  court. 

2d.  But  a  judgment  being  entered  by  him  without  doing 
so,  the  defendant  knowing  and  sleeping  upon  it  for  two 
terms,  comes  too  late  to  set  it  aside. 
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SilTOBter  ▼.  Brando.^Phelp«  t.  Chamberlain.— >&e. 


Silvester  against  Brando. 

Notice  of  a  motion  proved  to  be  served  on  the  clerk  of 
the  opposite  attorney  merely,  without  saying  where,  &c.  or 
stating  more,  is  not  good. 


Phelps  against  Chamberlain. 

A  party  moving  for  a  struck  jury,  must  show  the  cause 
to  be  at  issue. 


Shuts  against  Davis  and  Davis. 

A  plaintiff  cannot  sue  joint  debtors  severally,  and  i^er- 
wards  move  to  amend,  by  declaring  against  them  jointly,  he 
must  sue  them  jointly,  according  to  the  nature  of  his  de- 
mand. 


Dbarin  against  Sherman  and  Keeler. 

An  irregular  judgment  set  aside ;  but  a  terra  having  elapsed 
and  the  laches  not  fully  accounted  for,  it  was  done  on  the 
payment  of  costs  by  the  defendant. 


Classon  ads.  Tan  Noost. 


Motion  to  add  pleas,  denied,  after  evidence  taken  to  be 
read  on  the  trial  by  consent 
Tol.  III.  76 


514  CASES  SELECTED   FROM 


Hogeboom  ads.  Van  N«ak — Kenyon,  &.c.  ▼.  Barnes  and  othenk^&c 


HoGEBOOM  ads.  Tan  Ness. 

Motion  to  set  aside  a  report,  denied,  the  sum  in  controversy 
not  being  of  much  vahie,  the  transactions  of  ancient  date, 
and  the  defendant  having  slept  for  more  than  one  term. 


Kenton,  &c.  against  Barnes  and  others. 

The  venue  in  debt  on  a  judgment  in  a  county  court, 
changed  to  the  county  where  it  was  given. 


Church  ads.  Hasbrook,  qui  tarn. 

In  a  penat  action,  a  regular  verdict  and  judgment  for 
^000  taken  by  default,  was  set  aside  on  the  ground  of  a 
probable  mistake  in  the  defendants'  attorney,  in  not  appoiDn 
ting  an  agent  anew  by  our  rules,  and  of  the  amount  of  the 
penalty  recovered,  and  an  affidavit  of  merits,  but  on  pay- 
ment of  costs. 


Latham,  Assignee,  against  Slater  and  Love. 

In  error,  the  question  whether  a  plaintiff  in  a  bail  bond 
suit  for  a  penalty  must,  after  judgment,  assign  breaches,  d:c. 
not  decided.  Nothing  more  appearing  than  the  entry  of  the 
judgment,  there  is  no  error. 
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Heedy^v.  8eiz«s<r«Byroa  ads  Alexauder.— >^. 


Recdv  against  Seixas. 

A  promissory  note  in  the  body  of  it  expressed  $1216  60, 
at  the  foot  in  figures  $1216  62.  Notice  was  giyen  to  the  en- 
dorser according  to  the  cents  at  foot ;  held,  that  it  was  properly 
submitted  to  the  jury  to  determine  whether  the  same  note 
was  intended  and  understood  by  the  endorser. 


Byron  ads.  Alexander. 

After  the  proofs  were  closed  on  both  sides  at  the  trial^ 
and  the  witnesses  had  departed,  a  new  witness  just  appeared 
who  had  not  before  attended  on  the  part  of  the  defendaat^ 
but  he  was  refused  to  be  examined,  and  the  refusal  held  to 
be  proper,  and  to  rest  in  the  discretion  of  the  court. 


HiLDRiTH  againsi  Becker  and  Harvet. 

Narr.  against  two  jointly  under  the  act.  The  plaintiff 
declared  against ''  Becker  and  Harvey  being  in  custody,  dec. 
and  the  said  Becker  being  returned  not  found;*'  on  a  special 
demurrer,  it  was  held  well  enough,  and  that  Harvey  shall  be 
taken  to  be  in  custody,  and  the  other  being  stated  to  be  re- 
turned not  found,  is  sufficient. 
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Miller  t.  Drake.*-Corporation  of  New  Yoik  ▼.  Damoa. — ^&c 


Miller  against  Drake. 

Neither  party  on  a  certiorari  can  call  on  the  justice  to 
amend  his  return.  It  may  be  done  at  the  instance  of  the  jus- 
iee  himself,  to  correct  a  mistake,  d&c. 


Corporation  of  New  York  against  Dawson. 

1.  An  action  for  use  and  occupation  is  founded  on  the 
privity  of  contract,  and  is  not  local. 

3d.  The  venue  being  laid  in  New  York,  is  not  of  course 
to  be  changed  on  account  of  the  supposed  influence  of  \he 
idaiotiA. 


Cutler  against  Cutler. 


Where  a  motion  for  leave  to  bring  a  sd^/a.  op  a  judg- 
ment is  requisite,  notice  of  the  motion  is  also  necessary. 
Rule  to  show  cause  refused. 


DuRLiNG  ads,  Rathbone. 

Notice  to  set  aside  a  verdict  for  irregularity  without 
stating  wherein  it  consistS|  and  without  an  affidavit  accom- 
panying it,  is  too  general 
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Todd  ads.  Hobaoik — Sayor  and  H«rd  ads.  BreToort. — Uc 


Todd  ads.  Hobson* 

It  is  not  a  case  proper  for  a  reference  within  the  act,  when 
the  accounts  will  arise  collaterally,  and  are  not  the  imme- 
diate object  of  the  suit. 


Sat&e  &^erd  ads.  Brevoort. 

Covenant  is  a  transitory  action. 

2d.  The  residence  of  witnesses  in  another  county  is  not  a 
sufficient  cause  to  change  the  venue. 


McEeel,  and  others,  ads.  Tredwell. 

A  defendant  on  a  bail  bond  suit,  may  at  all  times  dis- 
charge himself  by  paying  the  debt  and  costs  in  the  original 
suit,  and  the  costs  of  the  bail  bond  suit. 


In  partition  between  Newkirk,  and  others. 

Rule  to  show  cause  why  a  mandamus  should  not  issue  to 
the  Common  Pleas  of  Ulster,  granted  to  restore  certain  pro- 
ceedings which  they  had  vacated  in  partition. 
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adi.  Hathaway. — Case  of  GoorgA  Patoim.— &«. 


Seezie  ads.  Hathaway. 

A  jadgment  taken  by  cognovit  on  a  bond  conditioned  for 
the  payment  of  money  only,  with  a  warrant  to  confess  judg- 
ment, when  in  fact  it  was  intended  as  a  security  for  the  good 
behaviour  of  a  prisoner  to  a  sheriff,  was  set  aside.  If  such 
bond  be  good,  the  warrant  is  void. 


Case  of  George  Peters,  a  Brothertown  Indian. 

.  A  Brothertown  Indian  is  amenable,  for  the  murder  of  his 
wife,  to  our  law. 

Note — ^It  was  formerly  considered  that  the  Oneida  Indian 
was  not,  for  a  crime  committed  against  one  of  his  tribe. 


People  against  Ed.  Thompson. 

An  order  soliciting  a  favor  and  not  importing  a  right  in 
the  drawer  to  make  it,  and  a  duty  in  the  drawee  to  pay,  is  not 
an  order  for  money  and  within  the  act  and  indictable  as  a 
forgery. 


OCTOBER  TERM,  1801. 

Jackson  ex  dem.  Staats  against  Caret. 

A  construction  of  the  Springfield  patent,  for  which  vide  the 
opinion. 
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Palmer  qai  tain.  v.  Poney. — JackBon  ▼.  Caerden. — &o. 


Palmer,  qui  tarn,  (igainst  Donet 

1st.  The  supervisor  is  an  essential  member  of  the  board  of 
commissioners,  to  grant  excise,  and  no  board  can  be  formed 
without  him,  and  he  must  convene  them. 

2d.  Where  the  1st  March  is  the  time  the  former  license 
expired,  and  there  is  no  meeting  till  8th  April  following  to 
grant  new  licenses,  an  innkeeper  may  till  that  time  act 
under  the  former  license,  ex  necessitate^  without  incurring  a 
penalty. 


Jackson  ex  dem.  Yiely  and  Clark  against  Cuerden. 

1st,  An  offer  or  request  to  be  considered,  the  tenant  of  the 
lessor  not  accepted  or  answered,  does  not  create  a  tenancy, 
or  the  relation  of  landlord  and  tenant,  the  defendant  then 
and  before  holding  under  a  different  right 

2d.  The  written  acknowledgment  of  the  defendant  that 
the  land  belonged  to  lessor,  is  pri?na  facie  evidence  of  a 
right  to  recover  ;  but  such  acknowledgment  may  be 
explained,  ^.,  by  defendant,  and  shown  to  be  founded  in 
mistake. 


Tan  Schaick  against  Edwards. 

1st.  Usury  may  exist  in  a  security  for  a  pre-existing  debt. 

2d.  An  executory  contract  for  the  sale  of  land  in  Massachu- 
setts ;  the  land  lying  here,  and  one  of  the  parties  residing 
here,  and  the  title  retained  as  a  security,  and  the  parties 
having  an  express  view  to  the  interest  of  this  state,  will  not 
be  usurious,  although  more  than  Massachusetts  interest  was 
reserved,  but  not  exceeding  New- York  interest. 


620  CASES  SELECTED  FROM 


Mayeli  y.  Potter.— Barnard  v.  Wilcock.— D'Hart  ▼.  CovenhoTen. 


Matell  against  Potter. 

1st.  A  master  of  a  vessel,  or  person  transporting  goods  for 
hire,  must  deliver  them  according  to  his  bill  of  lading  or 
contract. 

2d.  The  usage  of  the  trade  is  also  to  govern. 

3d.  He  is  to  make  reasonable  inquire  for  the  consignee, 
and  if  not  to  be  found,  to  store  the  goods. 

4th.  A  doubtful  or  blind  description  of  the  name  or  person 
intended  as  the  consignee  shall  not  injury  the  carrier  if  he 
act  upon  it  with  good  faith  although  he  commit  a  mistake. 


Barnard  against  Wilcock. 

In  assumpsit  for  goods  sold,  it  is  not  necessary  to  set  forth 
the  particular  firm  under  which  the  plaintiff  trades. 


D^Hart  against  Covenhoven. 

1st.  Reference  refused,  because  by  an  opposite  affidavit, 
questions  of  law  will  arise. 

2d.  No  counter  affidavits  as  to  such  questions  can  be  re- 
ceived. 
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Ingreham  ads.  Kanes. — Ferris  ada.  Burrell. — Shu  felt  ada.  Hodgea. 


Ingraham  €uIs.  Kanes. 

1st.  The  principal  being  discharged  as  a  bankrupt,  the 
court  will  order  an  exoneretur  on  the  bail  piece  without  a 
surrender. 

2d.  A  suggestion  of  fraud  by  the  plaintiffs,  and  an  offer  to 
try  the  validity  of  the  discharge,  is  not  enough  to  prevent 
this. 

3d.  If  the  discharge  be  obtained  within  the  8  days  of 
grace,  the  court  will  order  an  exoneretur,  on  payment  of 
costs. 


Ferris  ads.  Burrell. 


A  regular  judgment  ordered  to  stand  as  security,  and  the 
defendant  allowed  a  defence  on  a  probable  mistake  in  serv- 
ing a  notice  of  his  attorney,  and  on  swearing  to  merits  and 
submitting  to  terms. 


Shufelt  ads.  Hodges. 

On  a  bond  in  the  penalty  of  $500,  conditioned  to  perform 
covenants ;  on  the  trial,  the  plaintiff  recovered  6  cents  only, 
his  judgment  must  still  be  for  the  penalty,  and  he  is  entitled 
to  full  costs. 


YoL.  UL  77 
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Vott  ads.  Batterman. — Juhel  ▼.  United  losuniioo  Companyi — dtc 


Yost  ads.  Battbrman. 

Mo  verbal  agreement  waiving  a  notice  of  trial  can  be  ad< 
mitted. 


JvHEL  against  Unitbd  Ins.  Co. 

Plaintiff  permitted  to  go  to  trial,  notwithstanding  a 
commission  to  England  not  returned,  it  having  been  issued 
18  months,  although  it  is  stated  that  the  testimony  desired 
being  a  foreign  sentence  was  now  given  and  to  be  had. 


Rodmans  against  Nelson  d&  Bunker* 

Plaintiff  allowed  to  go  to  trial,  notwithstanding  a  com- 
mission  to  England  not  returned,  which  was  taken  6  months 
ago,  (last  April.) 


Stoughton  ads.  Fish. 


Petition  to  remove  a  cause  to  the  court  of  the  United 
States,  refused,  the  defendant  being  naturalised  here  in  1784| 
afterwards,  in  1796,  became  the  Spanish  Consul,  and  took 
the  oath  of  allegiance  to  the  King  of  Spain,  but  continues 
to  reside  here. 
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Graham  v.  Adams  6l  Adaau. — Keynoldn  &  Hart  well  ada.  Clapp.— &c. 


GftAHAic  against  Adaub  &  Adams. 

Both  defendantt  being  conrictad  and  aentenced  lo  the 
fltatcrprisoQ  for  life;  held|  that  being  cmlly  dead  the  auaiia 
abated. 


Reynolds  &,  Hartwell  ads.  Clapp. 

On  a  recovery  of  £100  of  debt  and  interest  by  way  of 
damages ;  held,  that  the  plaintiff  is  entitled  to  full  costs. 


Smith  against  D'Wxtt. 
An  inferior  court  may  set  aside  a  verdict  for  irregularity. 


Burtgh  ads.  People. 


On  certiorari  to  bring  up  proceedings  of  forcible  entry 
and  detainer,  a  rule  to  assign  errors,  held  a  nullity. 

2d.  The  record  is  thereby  remoredi  ai|d  the  issue  is  to  bo 
tried. 

3d.  A  landlord  or  those  who  stand  behind  the  tenant,  ad* 
mitted  by  the  common  law  to  defend,  but  the  manner  not 
stated. 
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Koch  ▼.  FiDk.— Kankin  ▼.  BUckwellw— Ac. 


KocB  against  Fink. 

Iif  error  on  certiorari^  the  return  states  there  was  a  de- 
daralioD,  but  none  accompanies  it. 

1st  Ordered  that  the  justice  amend  his  return  in  this  re- 
spect, or  be  attached. 

2d.  It  being  stated  on  his  behalf  and  admitted  that  there 
was  no  declaration  in  fact,  the  judgment  is  reversed. 


Rankin  against  Blackwell. 

The  apparent  alteration  on  the  face  of  a  note,  and  an  ob- 
scure memorandum  of  a  deceased  partner  of  defendant,  and 
the  general  proof  that  the  endorser  had  forged  other  notes, 
are  not  competent  evidence  to  prove  forgery ;  the  first  and 
last  circumstances  might  be  admitted  in  aid,  if  there  was 
other  proof. 


Livingston  ads.  Bank  of  New  York. 

A  guarantee  for  the  payment  of  a  sum,  in  the  first  instance 
proposed  to  be  paid  by  others,  is  an  absolute  engagement, 
and  on  failure  of  the  others  at  the  time,  the  defendant  is 
liable. 
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Kemp  adt.  Judah  and  othera^— Mark  Sl  Speyer  ada.  Scott  6l  Seaman.— Ate. 


Kemp  ads.  Judah  and  ^others. 

In  trover.  Goods  in  the  hands  of  a  master  of  a  ship  are 
liable  to  be  detained  for  freight ;  but  if  he  refuse  to  deliFer 
them  on  a  ground  wholly  diflferent,  without  demanding  the 
fireighti  it  is  evidence  of  a  conversion. 


Mark  &  Speyer  ads.  Scott  &  Seaman. 

Judgment  for  the  defendant,  on  the  ground  of  this  case 
being  within  that  of  Arnold  ^  Ramsay  v.  United  Insurance 
Co.,  except  that  here  was  a  representation  and  there  a  war- 
ranty.   (Vide  the  case  cited,  ante.) 


In  the  Matter  of  the  President,  &c.  of  the  Man* 

HATTAN   Co. 

A  report  of  the  appraisal  of  certain  lots  appropriated  to  the 
objects  of  this  company,  being  made  under  the  act,  &,c. 
Ordered  that  they  give  notice  to  the  parties  interested  fo 
show  cause  why  the  same  should  not  be  confirmed  by  the 
next  term,  &c« 
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La  Rutt  T.  Teller^— Ambrose  ads.  8tuy?6saul.^Calliiiiaa  ▼.  GtlaoB. 


La  Rus  agairut  Tellbb.  * 

For  want  of  sufficient  notice  of  taxing,  a  re-taxing  of 
costs  is  ordered,  but  judgment  to  stand,  and  the  attorney  to 
pay  the  costs  of  this  application. 


Ambrose  ads.  Stutvesant. 


IsT.  A  suit  on  the  bail  bond  is  improperly  commenced 
after  notice  of  bail. 

2Qd.  Taking  an  assignment  of  the  bail  bond  in  which 
two  were  bail  is  no  waiver  of  the  objection  against  one  of 
them  as  special  bail  alone. 


Calliman  against  Gilson. 

On  certiorari.    The  plaintiff  cannot  take  advantage  of  his 
own  error  in  the  court  below. 


I  In  Matter  of  Common  Pleas  of  Ulster. 

Motion  for  a  mandamus  to  vacate  a  rule  in  that  court, 
setting  aside  certain  proceedings  under  the  partition  act, 
denied,  because  the  court  had  jurisdiction  and  h&ve  fairly 
exercised  their  discretion.  If  there  is  error,  this  is  not  the 
mode  to  review  their  conduct.    (Vide  same  case,  ante.) 
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Drake  ads.  Seaman  and  others. — Fergoion  ▼.  Tibbita. 


Drake  ads*  Sbaman  and  others. 

Nabr.  duly  senred  by  fixing  it  up  in  the  office,  and  a 
jadgment  thereon  regularly  takeoi  the  defendant,  if  after* 
wards  allowed  to  plead,  is  not  entitled  to  a  new  senrice  of 
narr. 


Ferguson  against  Tibbits. 

On  certiorari.  A  summons  dated  at  Sandy  Hill  in  Wash* 
ington  county,  returnable  at  the  office  of  the  justice,  is  well 
enough.  It  is  presumed  to  be  at  Sandy  Hill,  and  the  office 
of  a  justice  is  of  public  notoriety. 


Executors  of  Campbell  ads.  Zilie,  &c. 

On  a  joint  contract,  and  one  only  being  sued,  he  must 
plead  it  in  abatement. 


JANUARY  TERM,  1802. 
Thomas  ads.  Mew  York  Insurance  Co. 

1st.  Parol  evidence  not  admitted  to  explain  the  intent  of 
the  parties  in  a  policy,  which  on  its  face  is  precise  and  cer- 
tain on  the  point. 

2d.  Neither  can  the  previous  acts  and  communications  of 
the  parties  for  that  purpose  be  received,  except  where  the 
flense  is  doubtful. 


528  CASES  SELECTED  FROM 


Armstrong  ads.  Crof^er.-^Pslrick  ads  iiodtow. 


3d.  The  expressions  in  a  policy  respecting  double  insu- 
rance, *' prior  in  date"  and  "subsequent  in  date/' make  the 
date  the  criterion  as  to  the  operation  of  the  policy,  and  the 
return  of  premium,  &c. 


Armstrong  &  Barnewell  ads*  Crvger* 

1st.  The  plaintiff,  holder  of  the  defendants'  check,  may 
give  it  in  evidence  under  the  money  counts. 

2d.  He  need  not  in  this,  nor  in  the  case  of  a  bill  payable 
to  l)earer,  show  a  consideration,  unless  circumstances  of  sus- 
picion appear. 

3d.  The  holder  must  present  it  for  payment,  before  he  can 
demand  it  of  the  drawer.  It  is  like  a  bill  of  exchange,  and 
the  drawer  is  liable  only  where  it  is  dishonored.  It  may  be 
declared  upon  as  a  bill.  Ch.  J.  contra.  When  it  must  be 
presented,  not  determined.  Vide  Warren  v.  Convoy,  post. 


Patrick  against  Ludlow. 

# 

Pol  re  Y  on  goods, ''  at  and  from"  and  "from  the  loading 
thereof,"  as  applied  to  goods,  cannot  mean  the  first  arrival  of 
the  ship  at  the  port;  it  means  in  both  cases  from  the  loading. 

2d.  On  a  demurrer  to  evidence,  its  legal  results  or  infer- 
ences are  also  admilted. 

3d.  Taking  a  course,  though  not  the  most  usual,  is  proper 
to  avoid  danger  from  privateers. 

4th.  A  captain  acting  bonafide^  and  going  out  of  his  way 
to  obtain  the  benefit  of  convoy,  where  danger  is  to  be  appre- 
hended, is  not  guilty  of  deviation. 
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Coit  dL  Woolaey  T.  Smith.— Stedfast,  ex  dem.  Nieoll  t.  Niooll.— &c 


CoiT  &  WooLSET  against  Smith. 

Policy  on  horses ;  one  received  his  death  wound  during 
the  voyage,  and  after  landing  at  the  end  of  the  voyage  died 
of  the  wound;  held,  to  be  a  loss  within  the  policy,  and  to  the 
full  value  of  the  horse.    Vide  Winton  v.  Saidler^  post. 


Stedfast  ex  dem.  Nicoll  against  Nicoll. 

A  posthumous  child  may  take  in  remainder  by  device, 
although  not  in  esse  at  the  time  the  particular  estate  deter- 
mined. This  at  common  law ;  we  have  not  the  English 
statute  on  the  subject. 


Jones  against  Caswell. 

'    A  benefit  to  one  party,  or  a  disadvantage  to  the  other,  is  a 
good  consideration  for  a  promise. 

2d.  The  forbearance  of  bidding  at  a  sheriff's  sale,  is  an 
illegal  consideration  for  a  promise. 


Stagg  &  Snell  against  United  Ins.  Co. 

Although  a  vessel  arrive  at  the  destined  port,  if  during 
the  voyage  the  injury  received  be  such  that  her  repairs 
would  amount  to  more  than  her  value  when  repaired,  the 
plaintiffs  may  recover  a  total  loss. 

Vol.  III.  78 


S30  CASES  SELECTED  FEOM 


Moora  ads.  Rondle. — United  Ins.  Co.  ad«.  Abbot. — dus. 


Moore  and  Pollock  ads.  Rundle  and  others. 

1st.  Agents  and  factors  in  settling  a  loss  on  a  policy,  are 
liable  for  disobeying  instractions,  and  also  for  want  of  skill 
and  discernment  in  their  duty. 

2d.  Held  liable  on  the  ground  of  negligence  in  their  duty^ 
in  the  same  manner  as  the  insurers  were  liable. 


United  Ins.  Co.  ads.  Abbot. 

Where  there  is  a  total  loss  on  an  insurance  upon  a  shipj 
and  the  vessel  be  sold  and  purchased  by  the  agent  of  the 
assured,  and  afterwards  accepted  by  them,  the  total  is  changed 
into  a  partial  loss,  and  they  can  recover  the  actual  loss  only. 
Vide  Abbot  v.  Broome,  post. 


Patrick  against  Hallbt  &,  Bowne. 

SsAwORTHiNEss. — A  vesscl  ou  the  same  day  she  sail^j 
foundering  suddenly  without  any  accident,  or  any  known  or 
visible  cause,  cannot  be  deemed  seaworthy. 


Sebob  ads.  Abbot* 


Profits  are  insurable,  and  it  is  not  a  wager,  but  an  in- 
terest  policy. 
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m^mi^     III  I  —-.II  I  — —— ^— ^MHf» 

Murray,  and  othersi  t.  Alsop  and  Poraeroy^— The  People  t.  Byron. 

2d.  There  may  be  a  partial  as  well  as  a  total  loss  on  profits, 
as  where  part  of  the  goods  do  not  arrive,  it  is  partial,  and 
when  none  arrive,  it  is  total. 

3d.  A  new  trial  awarded  because  there  appeared  real  doubt, 
contradictory  evidence  and  intricacy,  and  the  property  of 
considerable  value. 


Murray,  and  others,  against  Alsop  &  Pomerot* 

The  insurance  was  against  all  risks,  but  accompanied  with 
a  representation  that  the  vessel  was  French  built,  and  would 
have  on  board  an  original  bill  of  sale  to  the  plaintiffs,  with  a 
certificate  of  our  consul. 

Ist  This  paper  was  in  fact  on  board,  but  not  to  the 
knowledge  of  the  master,  and  therefore,  being  captured,  to  no 
purpose ;  it  was  the  same  as  if  it  had  not  existed. 

2d«  It  was  material,  and,  therefore,  discharged  the  defen- 
dants. 


The  People  against  Byron. 

1st  A  guaxdianship  by  chancery  appointment,  or  by  tes- 
tament, creates  an  interest  coupled  with  a  power,  and  there- 
fore, survives. 

2d.  A  surety  for  two  joint  guardians,  is  liable  for  the  con* 
duct  of  the  survivor,  as  well  as  for  both  of  them,  before  the 
decease  of  one. 


SS&  CASES  SELKCTBD  FROM 


Walker  ads.  Ballard. — Roosevelt  ads.  Wilkie. — EUie  ads.  DoBeobory.^-^Lc 


Walker  ads,  Ballaed. 

1st.  It  is  sufficient  to  satisfy  the  statute  of  frauds,  that  a 
contract  in  writing  be  signed  by  the  party  to  be  charged 
therewith,  the  defendant  having  signed  it,  is  therefore,  bound. 

2d.  An  executory  contract  for  the  sale  of  lands,  not  acted 
upon  by  either  party  for  a  length  of  time,  (in  this  case  4  or  5 
years,)  shall  be  presumed  to  have  been  rescinded. 


Roosevelt  culs.  Wilkie. 


On  an  accommodation  note,  indorsed  and  made  by  any 
prrties,  the  real  borrower  and  lender  are  only  to  be  regarded 
as  to  the  question  of  usury. 

2d.  A  verdict  set  aside,  as  against  evidence,  on  that  ques- 
tion.   Vide  S.  C.  post. 


Ellis  cuis.  Dusenbury. 


A  person  making  a  note  in  the  name  of  another  as  his  at- 
torney, is  liable  personally,  as  the  maker  would  be,  if  he 
have  not  a  competent  power.  Vide  Cottrel  v.  Thorn  and 
CPHara^  post. 


Duncan  against  Dubots. 
A  private  act  was  suffered  to  be  read  at  the  trial  as  public. 
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Aerring  v.  San^ger.— Nate  ▼.  Peek.— > Ward  t.  HaighL 

A  motion  for  a  new  trial  by  the  defendant  on  that  ground 
was  denied,  on  the  plaintiff's  producing  an  exemplification 
of  the  act  to  the  court,  it  being  a  matter  of  record. 


Herring  against  Sanger. 


1st.  A  note  of  hand  given  for  a  prior  simple  contract  debt, 
does  not  extinguish  it. 

2d.  If  payable  at  a  future  day,  it  suspends  the  time  for 
payment  of  the  prior  debt. 

3d.  It  being  negotiable,  but  not  in  fact  negotiated,  but  kept 
till  overdue,  will  not  make  a  difference. 

4th.  Had  it  been  negotiated,  it  would  be  otherwise. 


Nase  against  Peck. 


On  a  writ  of  right — An  outstanding  title  here  and  in 
ejectment,  must  appear  to  be  a  subsisting  title  at  the  time, 
and  not  of  any  antecedent  period.  Oth^  points  were  con- 
sidered by  each  judge,  6cc. 


Ward  against  Haight. 


A  sheriff's  inquest  is  intended  to  inform  the  conscience  of 
the  court,  and  unless  the  inquisition  appear  to  be  unjust, 
the  court  will  not  nicely  examine  into  the  legality  of  the 
evidence  admitted. 


B34  CASES  SELECTSD  FROM 


■-       '  ■      ^  ■  ..-■■— 

Arcularius  Sl  Drake  v.  Mayor,  &c.,  of  New  York. — &c. 


Abcularius  &  Drake  against  MayoR|  &c.,  of  New 

York. 

A  mandamus  to  the  mayor,  &c.,  of  New  York  to  admi^ 
and  swear  in  one  as  an  alderman  and  another  as  an  assis- 
tant, refused,  because  these  offices  appeared  already  to  be 
filled,  and  the  proper  remedy  is  first  to  try  the  rights  of  the 
incumbents  by  quo  warranto,  and  after  judgment  of  ouster 
therein  this  application  would  be  proper. 


Stewarts  against  Executors  of  Eden. 

An  inquest  by  default,  set  aside  on  the  ground  of  surprise, 
and  that  defendants  are  executors  and  swear  to  merits,  but 
on  payment  of  costs. 


Ludlow  ads.  Grozart. 

An  award  is  sufficiently  certain  for  the  purpose  of  an 
Adjustment  of  a  loss  on  a  policy,  if  data  are  given  from 
which,  by  calculation,  it  can  be  rendered  certain. 


Jenkins  ads.  Union  Turnpike  Co. 

In  assumpsit.    Motion  to  change  the  venue  denied  on  the 
common  affidavit.    A  special  cause  ought  to  be  shown. 
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Holmes  &,  Holmes  ▼.  Lansing. — Slo. 


Holmes  &  Holmes  against  Lansing. 

IsT.  It  being  stated  in  a  special  rerdict  that  the  sheriff 
permitted  the  prisoner  to  have  the  liberties,  is  (if  that  amounts 
to  an  escape,)  equivalent  to  a  voluntary  escape. 

2nd.  The  act  of  5th  April,  1798,  regulating  the  liberties, 
is  a  valid  act  within  the  constitution  of  the  United  States. 

3d.  That  act  is  for  the  sheriff's  indemnity  only,  and  he 
may  permit  a  prisoner  to  enjoy  the  liberties  without  security 
and  without  incurring  an  escape. 


DisBoaouGH  and  others  against  Neilson  and  others. 

1st.  a  special  agreement  to  deliver  from  700  to  1000  bar- 
rels of  meal  at  a  certain  price,  construed  to  be  optional  with 
the  vendor  to  deliver  the  whole  or  any  parcel  between  those 
numbers,  and  the  vendee  is  bound  to  accept  them. 


Tan  Nuys  against  Terhitnb. 

In  trespass,  the  plaintiff  offered  a  witness  who  had  eon< 
veyed  and  warranted  the  title  of  the  premises  to  him ;  held, 
to  be  a  competent  witness  so  long  as  the  action  depended  on 
the  proof  of  possession  and  of  the  trespass  only. 


S36  CASES  SELECTED  FROM 


Hen  ▼.  Morgan. — Jackson  ex  dem.  Woodworth  and  othen  ▼.  Lindsay.' 


He88  against  Morgan. 

To  entitle  a  party  to  exemption  from  imprisonment  by  an 
execution  against  his  body  by  a  justice,  it  is  necessary  be 
should  assert  his  claim  to  the  exemption.  It  is  not  to  be 
presumed  that  he  is  entitled  to  it. 


Jackson  ex  dem.  Woodworth  and  others  against  Lind- 
say. 

A  construction  of  the  Kayederosseras  patent  being  the 
most  ancient,  and  it  corresponding  with  the  other  courses 
given,  was  adopted.    (Vide  minutes  of  this  term.) 


Jackson  ex  dem.  Martin  against  Platt. 

Tide  the  case  and  the  opinion  of  the  judge  at  the  trial, 
stated  in  it.  The  judge  mistook  the  evidence.  It  is  plainly 
to  be  inferred  that  the  plaintiff  and  Boutel  combined  to  de- 
fraud Hervey,  under  whom  the  defendant  holds,  and  that  he 
ought  not  to  recover. 


Bazen  against  Roget. 


A  deliberate  acknowledgment  of  a  note  being  due  ought 
to  conclude  the  party,  unless  strong  evidence  be  offered  to 
show  a  mistake. 
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Beebe  aod  othera  mda.  The  People— Young  v.  Cavada— &c. 


Bebbe  and  others  €uls.  The  People. 

Iir  foicible  entry,  &c.,  the  nature  of  the  estate  of  the  com- 
plainant ought  to  be  stated,  to  show  him  entitled  to  the 
remedy.  What  is  implied  by  the  term  disseised  is  not 
enough. 


You  NO  against  Cavada. 


On  certiorari.  It  is  not  necessary  for  a  justice  to  set  forth 
the  act  in  his  return ;  it  is  a  public  act  by  which  he  holds 
his  court 

2nd.  A  variance  in  the  natare  of  the  action  as  stated  in 
the  narr.  and  venire  is  matter  of  form,  and  ought  to  have 
been  objected  to  in  the  court  below. 


Carna  against  Penfield. 

A  verdict  of  8  cents  in  favor  of  defendant,  when  it  ought 
to  have  been  for  the  defendant  simply,  is  a  minimum  of 
which  the  court  will  take  no  notice. 

2d.  The  like  decision,  as  in  the  last  case,  as  to  setting 
forth  the  act. 


Wright  against  Anthony. 

A  formal  issue  before  a  justice  is  not  necessary.    His  pro- 
ceedings are  to  be  liberally  treated. 
Vol,  IIL  79 


B39  CASES  SEI^ECTED  FROM 


Thomas  ▼.  Striker.— People  v.  J.  O'Neil.-- Herbert  v.  UaUet 


Thomas  against  Striker. 

AJi-fa.  set  aside,  which  was  issued  on  a  judgment  of  nan 
pros  against  an  insolvent,  when  he  had  obtained  a  dis- 
cbaree  Q  T^w  days  after  the  judgment.  It  was  a  debt  due  at 
the'  time  of  the  discharge  and  capable  of  liquidation,  and 
therefore  discharged. 


People  agaitut  J.  O'Neil. 


Case  of  forgery.  Parol  evidence  of  the  existence  of  a 
bank  in  Boston,  whose  paper  was  forged,  admitted. 

2d.  Parol  evidence  by  a  private  mark  of  a  merchant  in 
Mew  York,  of  the  falsity  of  the  bill  also  admitted. 


APRIL  TERM,  1802. 

Herbert  against  Hallet. 

1st.  The  insured  on  freight,  if  the  ship  be  injured  must 
proceed  to  repair  if  she  be  repairable,  and  earn  the  freight. 

2d.  If  the  goods  be  insured,  he  must  also  proceed,  and  if 
they  are  accepted  by  the  owner  he  will  earn  the  freight,  for 
he  need  not  deliver  tliem  but  on  payment  of  freight. 

3d.  The  court  said  there  might  be  cases  of  insurance  on 
freight,  in  which  an  abandonment  would  be  proper. 
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Jackson  v.  Lanii. — Forsyth  ads.  IJaflet — Jackson  v.  Dodge. 


Jackson  es  dem,  Gansbyoort  and  others  against  Lunn. 

Iftt.  Titles  Co  land  acquired  by  British  subjects  before  the 
reTolutioo,  may  be  held  by  them  now  independent  of  treaty. 

2d.  The  treaty  of  1794|  confirms  those  rights  and  enables 
their  heirs  also  to  take. 

3d.  An  alien  may  purchase  and  hold  if  the  state  do  not 
interfere.  This  case  is  distinguishable  from  that  of  Kelly 
and  Harison. 

4th.  An  outstanding  title  in  another  must  appear  to  be  a 
continuing  and  subsisting  title  to  defeat  the  plaintiff  in  this 
action. 

5th.  Proof  of  possession  in  different  parts  of  the  tract  for 
a  length  of  time,  will  be  deemed  a  possession  of  the  whole, 
and  a  deed  or  mesne  conveyance  from  the  patentees  to  the 
plaintiffs,  may  be  presumed  after  a  long  posf^sesion.  They 
have  been  presumed  in  a  less  period  than  40  years,  and  were 
so  in  this  case. 


Forsyth  ads.  Hallbtt. 

When  the  common  rules  are  entered,  the  costs  of  drafts 
and  copies  of  narr.  are  taxable. 


Jackson  ex  dem.  Watts  and  others  against  Dodge. 

Motion  for  a  foreign  struck  juryiillowed  on  the  ground 
that  an  impartial  trial  could  not  be  had  where  the  venad 
was  laid. 


640  CASES  SfiLECTED  FROM 


JackBon  y.  Briockerhoff.— Jackson  ▼.  Weston^ — dtc 


Jackson  ex  dam.  Jones  against  Bbinckbrbofp. 

Ist  A  deed  of  a  military  lot  not  deposited  according  tolhe 
act  of  8th  Janoary  1794,  admittedy  to  the  prejadiceof  asubs^ 
quent  purchaser,  on  the  ground  that  the  defendant  claiming 
under  the  deed  was  in  actual  possession,  and  that  was  notice 
to  all,  and  took  the  case  out  of  the  statute;  this  was 
acquiesced  in  and  not  made  a  point.  Tide  Jackson  ex  dem. 
Potter  V.  Hubbard^  post. 

2d.  A  conveyance  while  there  is  an  adverse  possession,  is 

void,  but  it  does  not  extinguish  the  title,  dortnit  aliquando 

jus,  moritur  nunquam.   The  doctrine  of  estoppels  considered. 

3d.  A  technical  estoppel  can  never  be  created  by  a  convey- 
ance under  the  statute  of  uses. 


Jackson  ex  dem.  Onderdonk  against  Weston. 

The  plaintiff  must  prove  the  defendant  in  possession,  at 
the  commencement  of  the  suit.  In  this  case  the  proof  deem- 
ed  sufficient. 


GouvERNEUR  and  Kemble  against  Rhinblanoers. 

1st.  On  an  insurance  of  American  property,  a  foreign 
sentence  to  the  contrary  since  the  decision  in  our  court  of 
errors  is  not  conclusive. 

2d.  A  previous  illicit  trade  cannot  affect  the  property,  on  a 
subsequent  vojrage. 
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Jaokaon  t.  Mitobel.— CleUma  adt.  Moora<— >Ra«el  t.  BalL— ^. 


Jackson  ex  dmn.  Brown  against  Mitchbl. 

Procbbdtnos  on  a  verdict  and  judgment  for  mesne 
profits,  ordered  to  stay,  until  the  lessor  .should  pay  the  vahie 
of  the  improvements  appraised  mider  the  act  concerning 
forfeited  estates,  d&c 


McClellan  ads.  Moore  and  Pollock. 

Thb    principal    discharged  under  the  insolvent  act,  an 
exoneratur  was  ordered  on  the  bail  piece. 


RuflSEL  against  Bull  and  others. 

On  a  change  of  the  venue,  no  new  rule  to  plead  is  neces- 
sary; the  defendant  must  plead  instanter,  and  narrs. 
filed  and  delivered  may  be  amended,  or  new  ones  filed  and 
delivered. 


Gilbert  against  Prbsident  of  the  Columbia 

Turnpike. 

Inquisition  under  their  act  set  aside. 

1st  Because  it  does  not  appear  that  the  judge  who 
appointed  the  commissioners  was  not  interested  in  the 
road. 


042  CASES  SBLCCTBP  VfiOH 


CoL  Ids.  Co.  r.  Vaader?oort. — Cftse  of  A.  Leanift '. 

2d.  That  it  does  not  appear  that  the  commissioners  were 
not  inhabitants  of  any  of  the  towns  through  which  the  road 
runs. 

3d.  Because  the  notice  to  Gilbert  was  not  in  writing ;  a 
notice  in  law  means  a  notice  in  writing, 

4th.  Because  there  was  no  certain  description  of  the 
premises  appraised,  &c. 


Col.  Insitrancb  Company  ads.  Vandbrvoort  and  others. 

1st.  The  granting  a  commission  to  examine  witnesses 
abroad,  rests  in  discretion. 

2d.  Granting  it  to  examine  the  Portuguese  minister  in 
Europe,  relative  to  a  transaction  which  happened  on  the 
coast  of  Brazil,  is,  prima  facicj  suspicious,  and  ought  not  to 
be  allowed,  unless  it  be  shown  that  there  is  evidence  in 
his  possession,  and  that  it  is  proper  for  him  to  disclose  it. 


Case  of  A.  Learned,  under  the  Absconding  Debtor  Act. 

An  application  that  the  recorJer  of  New  York  as  commis. 
lioner,  report  the  proceeding,  in  order  to  set  aside  a  superse* 
deas  granted  by  him  under  the  21st  section  of  the  act 
refused ;  it  is  a  matter  in  his  absoltite  discretion,  although 
in  general  cases  this  court  has  a  control.  The  mode  too  of 
bringing  u|)  the  proceedings  should  be  by  certiorari. 
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Hont  y.  LeoD  — Manly  t.  Delamater. — Stranip  adu.  Ltght«-&e. 


Hunt  against  Leon. 

.  In  general  a  jodge  is  bound  to  give  a  certificate  where  the 
assault  and  batiery  are  sufficiently  proved,  but  where  son 
€UsauU  demesne  would  have  been  a  defence,  although 
not  pleaded,  he  has  a  right  to  consider  it  for  (his  purpose  as 
if  pleaded. 


Manly  against  Dblamater^ 

A  removal  of  a  back  building  to  another  part  of  the  plain- 
tiff's ground,  is  not  within  the  act  concerning  buildings  in 
Kew  York,  so  as  to  incur  the  penally. 


Strang  ads.  Light. 


Defendant  was  discharged  under  the  insolvent  act,  and 
a  demand  similar  to  the  case  of  Frost  v.  Carter,  ante,  held 
to  arise  thereafter,  and  the  defendant,  therefore,  liable. 


Havard  against  Geib. 

Defendant  having  accepted  an  inland  bill,  is  liable  upon 
it,  as  upon  a  note  of  band.  No  protest,  demand,  or  notice, 
was  necessary  as  to  him,  and  it  lay  on  him  to  make  out  a 
competent  defence. 


544  CASBB  SELECTED  FBOM 


CrowiUAfhieldy  and  olhers,  t.  N.  Y.  Ids.  Co. — Stoat  t.  ColvilL — dee. 


Crowninshield,  and  otherSi  against  N.  T.  Ins.  Ca 

A  memorandom  on  a  policy,  iBDewing  the  risk  at  a  par- 
ticular place,  after  a  deviation  represented  by  the  insured,  is 
a  revlTal  of  the  policy  from  that  place,  according  to  the  terms 
of  it,  for  the  residue  of  the  voyage. 

2d.  Whether  the  manner  of  the  deyiation  was  truly  rep« 
resented,  is  not  material  to  the  new  risk,  from  the  place  men* 
tioned. 


Stout,  Executrix,  against  Col v ill. 

In  error  from  the  Mayor's  court  of  New  York.  A  judg- 
ment on  the  pleas  of  plene  administravitf  and  outstanding 
debts,  if  it  be  for  assets  already  come  to  the  hands  of  the  ex- 
ecutrix, as  well  as  for  assets  in  future^  is  erroneous,  and  the 
judgment,  therefore,  reversed. 


CoTTREL  against  Thorn  and  OHara* 

Am  agent  cannot  bind  his  principals  in  a  joint  contract 
with  another.  If  he  make  such  contract,  he  is  personally 
liable,  as  in  the  ease  of  Dusehbtiry  v.  EUis^  ante. 


Frisbie  ads.  Vhklvb. 


A  person  is  .privileged  from  an  arrest  during  an  election^ 
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LiboU  adi.  B«DBelli. — Seiiai  tnd  Abraham*  t.  IngrabBin.^Aa. 

only  in  the  tovn  or  ward  where  he  resides,  or  has  a  right  (o 
Tote. 


LiBOLT  ads.    BONSSLLS. 

Plea  of  infiincy  concluding  to  the  country,  instead  of  with 
averificHlion,  is  had  on  a  special  demurrer. 


Seixas  aifd  Abrahams  against  Inorahah. 

A  debt  in  suit,  is  discharged  by  a  certificate  of  bankruptcy, 
and  the  costs  Bccruing  on  r  judgment  therefor,  entered 
after  the  certificate  obtained,  are  also  discharged. 

2d.  Where  there  is  not  an  opportunity  to  plead  the  dis- 
chaq^e,  the  court  will  relieve  on  motion. 


United  Ins.  Co.  ads.  CBttRCH. 

Acomminion  to  examine  witnesses  in  Portugal,  allowed 
to  issue,  but  not  to  suspend  the  proceedings  beyond  a  certain 
time,  &c. 


B46  CASES  SELECTED  FROM 


Hallet  sdc.  CoIm.— Winton  v.  Ssidler.— Jaclnon,  ez  dem.  Plntyii  t.  Goai. 


Hallet  ads.  Coles  &  Coles. 

1.  The  same  points  decided  as  in  OUfert  v.  Hallei  and 

BawnCf  ante. 

2d.  In  this  case,  the  property  insured  was  rum,  most  of 
which  was  sold,  and  the  rest,  together  with  the  proceeds  of 
the  cargo  sold,  was  plundered  and  lost ;  held,  that  the  insu- 
rance being  on  a  trading  voyage,  extended  to  the  proceeds, 
as  well  as  to  the  part  left  till  the  whole- risk  was  ended. 


JULY  TERM,  1802. 

Winton  against  Sa idler. 
Stewarts  against  Cttnie. 

The  indorser  of  a  promissory  note,  although  a  baknnipt 
and  released,  determined  not  to  be  a  competent  witness  to 
prove  it  usurious  or  to  impeach  its  validity.  (Radcliflf  and 
Kent,  contra.) 


Jackson  ex  dem,  Pbutn  and  others  against  Goes. 

A  prior  possession  accompanying  a  deed  or  paper  title 
is,  prima  facie,  sufficient  to  recover  in  this  action.  J.  Kent 
and  myself  held  further,  that  any  prior  and  firm  possession 
was  enough ;  as  to  which,  the  other  Judges  were  silent. 
Tide  2  Hill.  Abr.  128  and  2  Saund.  112. 
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Gnotex  dem.  Tiiayer  t.  Pott — Cai|j)iiter  y.  Batterfiold. — &«• 


Grant  ex  dem.  Thayer  against  Post. 

Motion  for  a  new  trial  on  the  discovery  of  new  evidence, 
denied,  because  the  evidence  was  not  stated* 


Carpenter  ctgainst  Butterfield. 

The  purchase  of  a  negotiable  note  against  the  plaintiff 
after  action  brought,  cannot  be  set  off  in  that  action.  Tide 
Ltntfry  v.  Lawrence^  post« 


Duff  against  Lawrence  and  Yan  Zandt. 

Question  of  demurrage.  An  order  of  the  Spanish  Govern- 
ment  considered  permanent  and  under  the  charter  party  (to 
which  it  is  necessary  to  refer)  entitled  the  plaintiflb  to  de» 
murrage.    I  was  contra.     Tide  Duff  v.  Lawrence^  post 


Den  ex  dem*  Golden  against  Cornell. 

The  same  points  decided  as  in  the  former  case  between 
the  same  parties.  The  recital  in  the  will  was  by  J.  Kent 
taken  as  an  estoppel.  On  this  point  I  was  contra.  The 
doctrine  of  estoppels  touched.  Tide  Den  v.  Cornell^ 
ante. 


548  CASES  SELECTED  FROM 


Kow?elt  ada.  Wilki«.^I>^|doity  ads.  Brett  ▼.  and  Bann 


Roosevelt  ads.  Wilkie. 

A  second  new  trial  awarded  in  a  case  of  J.  Kent,  Thomp- 
son and  myself.  Cb.  J.  and  J.  Livingston,  contra.  Tide 
Roosevelt  ads*  Wilkie^  ante. 


Desdoitv  ads,  Brett  and  Bunn. 

An  attorney  employed  in  Ontario  to  defend  a  suit  here,  is 
regular,  and  entitled  to  notices,  &c.  as  in  other  cases ;  but 
the  practice  not  countenanced. 


Parage  against  Dall. 


A  vessel  insured  having  suflfered  a  loss,  and  being  there- 
fore sold  and  purchased  by  the  captain  for  the  benefit  of 
all  concerned,  does  not  change  the  rights  of  the  parties 
under  the  policy. 

2nd.  The  voyage  being  actually  performed  before  an 
abandonment,  the  assured  cannot  afterwards  abandon,  but 
are  entitled  as  for  a  partial  loss  only.  Yide  Stagg  v« 
United  Ins,  Co.  and  Coit  v.  Smith,  ante. 


Forbes  &  Forbes  against  Church. 

An  intention  to  sail  on  a  voyage,  and  the  vessel  sailing 
professedly  on  another,  and  there  being  no  testimony  at  all 
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kiggi  V.  Denistoa. — Moore,  Manor,  ads.  Hall«t. — &<r 

to  show  that  she  sailed  oa  the  voyage  insured,  but  the  plain- 
tiffs own  evidence  is  contra,  he  cannot  recover  upon  a  de- 
murrer to  evidence  except  for  the  premium. 


RiOGS  against  Deniston. 


Judgment  for  the  phiintiff  on  demurrer ;  all  the  pleas  are 
evidently  bad  and  probably  intended  to  invite  a  demurrer, 
delivered  by  J.  Kent,  whose  opinion  was  adopted. 


Moore,  Manur.  ads.  Hallet. 

Where  the  service  of  narr.  is  on  the  defendant  person- 
ally, an  attorney  afterwards  employed  is  not  entitled  to  a  new 
service  and  must  ple^d  in  20  days  from  the  first.  A  de- 
fault not  set  aside  for  this  reason,  althoagh  in  the  case  of 
bail. 


Miller  &  Miller  ads.  Doyle. 

1st.  a  writ  of  error  to  the  mayor's  court,  tested  the  first 
week  in  term,  and  returnable  the  first  day  of  next  tetm,  can- 
not be  quashed.  * 

2nd.  But  it  appearing  to  be  for  delay,  it  is  ordered,  that 
the  plaintiff  below  have  leave  to  take  out  execution. 
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Dwpaj  V.  United  Ins.  Co. — Monro  v.  Roe. — Hopkins  t.  Borrel 


DwpuY  against  United  Ins.  Co. 

The  allowance  of  new  for  old  is  only  to  be  made  in  case 
of  an  average  loss.  Where  there  is  a  total  loss  and  an 
abandonment,  the  assurer  takes  the  vessel. 


MuNRo  and  Roe   against  Ricket  knd  others. 

A  factor  selling  to  a  person  at  the  time  in  credit,  and 
according  to  the  usual  course  of  business,  is  not  liable  for 
the  insolvency  of  the  purchaser;  he  is  to  act  with  good  fiiith 
and  is  accountable  for  the  proceeds  only. 


Hopkins  against  Bubrel. 

A  promise  to  pay  the  debt  of  another  in  consideration  of 
the  plaintiff's  discontinuing  a  suit  then  pending,  is  good,  and 
not  within  the  statute  of  frauds. 


Lenox  against  United  Ins.  Co. 

1st.  Lading  on  deck  is  not  within  a  policy  unless  it  be 
expressly  named. 

2d.  Although  named  in  the  policy,  it  cannot  be  brought 
into  general  average,  not  being  part  of  the  regular  cargo. 

3d.  A  loss  upon  it  is  a  particular  average,  although  it 
otherwise  would  be  general. 
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logeraoM  ▼.  Grafcg.— McClenaehan  v.  GKIea^-^aekMm  ▼.  Hendrieka. 


4ib.  The  prices  at  the  port  of  destination  shall  govern  in 
settling  a  general  average. 
6tb.  A  boat  cut  away  brought  into  general  average. 
6tb.  On  a  policy  made  here,  the  parties  have  the  law  of 

this  state  in  view. 


Ingersoll  against  Gregg. 

Where  a  witness  to  a  note  is  dead,  proof  of  his  hand 
writing  without  the  makers,  is  prima  faciei  enough. 


McClenachan  against  Giles. 

On  certiorari,  from  the  £10  court  in  New  York.  Vide  J« 
Livingston's  opinion.     Judgment  affirmed. 

The  court  did  not  decide  whether  a  bill  of  exceptions  lay 
in  that  court. 


Jaci^bojh  ex  dem.GoiAKLj&c,<i  against  Marmet  and 

Hendricks. 

A  mother  of  several  children  was  seised,  and  died  before 
our  statute  altering  descents  in  certain  cases,  the  husband 
became  tenant  by  the  curtesy,  and  died  after  the  statute ; 
the  eldest  son  survived  the  mother,  but  died  before  the  fa- 
ther ;  held,  that  notwithstanding  our  statute,  the  second  son 
took  as  heir  of  his  mother  and  not  of  his  elder  brother ;  this 
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Gt'netv.  Martip^Myera  m&»    Shell —Church  «ito  Murray 


at  coairDon  law,  and  lo  tho  exclusion  of  ihe  other  children. 
The  inheritance  was  suspended  during  the  estate  by  ihm 
curtesy. 


Genet  against  HARTiif. 


In  assumpsit,  a  plea  of  title  before  a  justice  can  ncrer  be 

proper. 
2d.  Misspelling  names  cannot  be  noticed  for  error. 


Mters  ads.  Sheix. 
Getwan  ads.  Same. 


In  the  6rst  case  $450,  and  in  the  second,  $100,  not  deem* 
ed  excessive  damages  in  slander  for  calling  the  plaintiff  a 
thief,  considering  the  situation  in  life  of  the  pariiee,  &c. 

2d.  On  evidence  of  ju8ti6cation  of  a  charge  of  felony,  the 
^uo  animo  with  which  the  fact  proved  was  committed  ought 
to  be  submitted  to  the  jury. 

3d.  Yerdicls  in  these  cases  not  against  evidence. 


CavRCH  ads.  Steinback  and  Murrat. 

Ist.  An  objection  now  made  that  it  does  not  appear  that 
the  plaintiff  endeavored  to  recover  the  property,  overruled, 
because  not  made  at  the  trial,  and  thereupon  if  good,  it  is 
impliedly  waived. 
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'  Van  Alalrne  ula.  BriockcrlmiT— Ifict  T.  Ctoudcui  •h.—Ilc. 

2d.  An  objection  against  tho  sufGcJenc^'  of  iho  prelimi- 
nary proo£i,  also  deemed  to  be  waivud  for  the  same  reosoD, 


Van  Alstyne  adt.  Brincsereioff. 

The  principal  being  discharged  under  the  insolvent  act, 
the  buil  are  entitled  to  an  exonerelur  which  is  ordered  to  ba 
entered. 


Rice  against  Cleatdbnins  and  Adams. 

Thb  captain  ofa  vessel  is  entitled  to  recover  from  the 
shippers,  the  stornge  of  goods  at  Stnlen  Island,  whicti  lie 
xvns  obliged  (o  pay  on  landing  the  goods  there,  lo  perrorm 
qimrantine.  This  wus  not  within  ihe  gftnernl  cotilrDct, 
and  each  parly  mnst  pay  the  expenses  attending  the  sliip 
uul  goods,  respectively. 


Shell  against  Gbthaw. 

A  juror  challeHgcd,  to  which  there  trns  a  demnrrer,  the' 
cause  of  chutlenge  was  thnt  he  had  tried  (he  same  laaitec 
between  the  plaintiff  and  another  defcadant,  and  fonnd  a 
verdict  for  the  plaintiff;  held,  it  was  a  principal  cause  of 
challenge. 
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Phelps  ads.  Chsmbertain. — Jackson  v.  Maltory. — Ac. 


Phelps  izds,  Chambeblain. 

Motion  to  amend  narr.  by  changing  the  venue  to  an- 
other county,  denied,  it  being  laid  where  the  cause  of  action 
arose. 


Jackson  ex  dem.  Rensselaer  against  Mallort. 

A  service  of  narr.  was  on  the  wife,  together  with  another 
fMrr.  in  another  cause,  and  the  defendant  swearing  that  he 
received  the  other  only,  and  also  to  merits,  ordered  that  the 
judgment  by  default  in  this  case  be  set  aside,  on  payment  of 
costs. 


Yan  Alstyne  against  Administrator  of  Lownsberrt. 

Motion  to  set  aside  a  regular  judgment  and  execution, 
obtained  at  the  last  term,  denied,  although  against  adminis* 
tratorty  no  suflkient  cause  appearing. 
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Hant  y.  Leoo  — Moffat  v.  Herd  — &c. 


Hunt  against  Leon. 

A  special  agreement  to  give  in  evidence  under  the  general 
issne  son  assumpsit  demesne,  being  mistaken  by  the  judge 
at  the  trial,  ordered  a  new  trial  for  that  reason. 


Moffat  against  Herd. 


Judgment  by  default  on  the  penalty  of  a  bond,  ruled  that 
interest  be  taxed  beyond  the  penalty. 


Bennet  ads*  Yielle  &  Yiet^le. 

A  judgment  of  afSrmance  ou  certiorari  was  obtained  at 
the  last  term.  It  now  appearing  that  the  attorney  for  the 
plaintiff,  died  pending  the  suit ;  ordered,  that  the  same  be 
set  aside.  It  was  necessary  for  the  defendant's  attorney  in 
such  case,  to  warn  the  plaintiff  to  appear  by  another  at- 
torney. 


MiLLiMAN  ads^  Hodges. 


Motion  for  a  nonsuit  for  not  proceeding  to  trial,  deniedy^  it 
appearing  that  8  days  notice  of  trial  was  given,  when  14 
days  were  necessary,  and  the  plaintiff  wished  to  proceed^ 
but  the  defendant  objected  on  this  ground. 


SS9  CASES  SELBCTSD  FROM 


Lawreuce  v.  New  York  ins.  <)o— Jackson  v   Uuina<*y. — &c. 


OCTOBER  TERM,  1602.      ^ 

Laitrence  against  New  York  Ins.  C<k 

In  case  of  an  average  loss  on  part  of  the  goods  whose 
relative  prices  are  not  distinguished,  it  is  necessary  to  enter 
into  ai  general  account  of  the  cargo,  and  to  take  the  price  at 
the  foreign  port  as  the  means  by  which  to  ascertain  the  rela- 
tive value  and  injury,  and  this  is  to  be  calculated  by  the 
gross  and  not  the  net  proceeds  at  the  foreign  port. 


Jackson  ex  dem,  Woodhue  and  others  asrainst  Rcmset. 


■o 


Proof  of  a  will  under  the  act  in  open  court  is  not  con* 
elusive. 

2d.  The  defendant  holdinor  part  of  the  premises  under  a 
witness  offered  by  plaintiff,  cannot  object  to  such  witness  on 
the  ground  that  he  comes  to  impeach  the  title  he  has  af« 
firmed. 


Savage  &,  Duoan  against  United  Ins.  Co. 

The  insurer  is  entitled  to  retain  the  premium  where  the 
risk  has  once  commenced  and  a  voyage  is  entire,  unless  the 
ctsk  be  divided  by  the  contract  or  by  usage. 
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Leuox  V.  Uuited  Jna.  Co.— Bates  v.  New  York  lua.  Co  — &c. 


Lenox  against  United  Ins.  Co. 

The  usual  expression  in  a  policy, "  thirty  days  after  proof 
of  loss,"  is  satisfied  by  the  usual  documentary  proofs  as  ihe 
protest,  bill  of  lading,  invoice,  &c.  The  oath  of  the  plain- 
tiff  cannot  be  required. 


Bates  against  New  York  Ins.  Co. 

One  Butler  assigned  stock  in  tUe  company  to  the  plaintiff, 
and  was  indebted  to  the  company ;  held,  that  they  are  en- 
titled to  retain  out  of  the  accruing  profits  of  the  shares,  the 
sums  due  to  them  before  they  had  notice  of  the  assignment| 
but  for  their  subsequent  demands  they  could  not  retain. 
Judgment  accordingly. 


CoiT  &  WooLSEY  against  Houston. 

IsT.  A  contract  for  the  sale  and  delivery  of  an  article  in 
satisfaction  of  a  previous  debt,  being  in  writing,  is  valid. 

2nd.  A  tender  and  refusal  are  equi\ralent  to  an  actual  per* 
formance,  upon  which  the  vendor  is  entitled  to  the  price, 
and  the  vendee  to  the  article. 

3d.  An  offer  to  deliver  a  cumbrous  article  is  a  sufficient 
tender,  although  mixed  in  a  promiscuous  heap  of  the  same 
article,  and  not  separated  from  it. 

4th.  The  subsequent  sale  of  the  article  by  the  vendor  is 
no  objection  to  his  recovering  the  full  price.  On  the  two 
last  points  Radcliff,  J.,  was  contra,  and  the  Chief  Justice 
gave  no  opinion  in  the  cause. 
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Warren  ▼.  Conroy. — Doe  v.  Roe« — Heermance  Ac.  Kip  ads.  Service. 


Warrek  against  Conroy. 

1  ST.  The  holder  of  a  check  is  presumed  to  haye  given  a 
valuable  coDsideration. 

2Dd.  The  not  presenting  it  immediately  is  no  objection 
unless  the  bank  fail. 

3d.  It  is  not  necessary  to  be  stamped.  (Tide  Cruger  v. 
Armstrong  ^  BamewaU,  ante. 


Doe  against  Roe. 


A  motion  for  a  new  trial  on  a  feigned  issuoi  directed  by 
The  chancellor,  not  decided,  on  the  ground  that  it  properly 
belongs  to  the  court  of  chancery.    (Tide  Doe  v.  jRoe,  post.) 


Heermance  &  Kip  ads.  Service. 

A  motion,  without  sufficient  notice,  was  made  to  stay 
proceedings  on  the  bail  bond  at  the  last  term,  and  for  that 
cause  refused  ;  the  suit  was  now  stayed  on  the  usual  terms, 
which  were  offered  to  be  complied  with  at  the  last  term, 
and  the  defendant  also  offering  to  confess  judgment  in  the 
original  action,  whereby  the  plaintiff  is  not  delayed. 


Stienback  &  Murray  against  Bowne. 
On  the  judgment  in  this  case  a  writ  of  error  was  brought, 


RADCLIPP'S  MANUSCRIPT  NOTES.  661 


Low  6l  Voght  ads.  Jackaon  ex  dem.  Dnane  and  others. — &.e. 

and  several  other  causes  on  a  policy  are  depending  on  this. 
Ordered : 

1st.  That  the  consolidation  rule,  which  was  not  filed,  be 
filed  nunc  pro  tunc. 

2nd.  That  the  proceedings  in  the  other  causes  stay,  on 
the  defendants  in  each  cause,  within  thirty  days,  executing 
a  bond  to  plaintiff  in  double  the  amount,  with  such  surety 
as  a  judge  shall  approve,  to  pay  in  case  of  affirmance. 


Low  ic  YooHT  ads»  Jackson  ex  dem.  Duane  and  others. 

After  a  stipulation  to  try,  the  plaintiff  must  account  for 
not  proceeding  to  trial,  satisfactorily.  An  actual  desire  to 
try  the  cause,  and  the  defendants  having  filed  a  bill  in 
chancery  to  perpetuate  the  testimony,  not  sufficient  to  excuse 
the  default. 


Jackson  ex  dem.  Sackrider  against  Yan  Antwerp. 

A  judgment  of  nonsuit  for  not  proceeding  to-trial,  entered 
at  the  last  term,  was  set  aside  on  the  ground  of  mistake  by 
the  plaintiff's  counsel,  it  being  proved. 


Sburtleff  against  Whalen. 

On  certiorari. 

1st.  The  evidence  being  returned,  the  court  will  take  no- 
tice of  it. 

2nd.  It  appearing  the  action  was  to  try  the  merits  of  a 
former  recovery  before  another  justice,  the  judgment  ^was 
reversed. 
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McKinstry,  Execotor,  y.  Benson. 


McKiNSTRT,  Executor,  against  Benson. 

1st.  On  a  covenant  of  seisin,  &c.,  the  breach  must  hap- 
pen  in  the  lifetime  of  the  testator,  and  the  right  of  action 
therefore  descends  to  the  executor,  not  the  heir. 

2nd.  A  covenant  against  all  claims,  except  the  lord  of  the 
soil,  when  the  deed  professes  to  convey  a  possession  only,  is 
not  a  covenant  of  an  estate  in  fee. 


BoRT,  Tenant,  ads.  Jackson  ex  dem.  Lewis,  and  othen. 

The    consent    rule   in  ejectment  need  not  be  special, 
although  an  actual  entry  may  be  material  in  the  action. 


Commissioners  of  Highways  of  Rhinebeck  €uis.  People. 

Where  the  commissioners  do  not  act  either  in  laying  out 
or  altering  a  road,  there  can  be  no  appeal  to  the  county 
judges.  An  application  for  a  mandamus  in  this  case  was 
afterward  withdrawn.  A  majority  of  the  court  inclined 
against  allowing  it.    Radcliffi.  was  for  it. 


Hathaway  against  Nilbs. 


Where  the  trespass  is  intentional^  and  fully  proved,  the 
plaintiff  is  in  every  case  entitled  to  a  certificate  that  it  is 
wilful  and  malicious  within  the  act. 
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Vanderbargh  ▼.  Sturges^-^Garnsey  ads.  The  People.— &4X 


Yakderburgh  against  Sturqes,  Admiaistrator. 

The  time  to  plead  is  to  be  counted  one  day  inclusive,  and 
the  other  exclusive,  but  a  mistake  in  this  appearing  and  the 
defendant  swearing  to  merits,  be  is  allowed  to  plead  on  pay* 
ment  of  costs. 


Garnsey  ads.  The  People. 

The  words  ad  tunc  et  ibidem  are  necessary  in  the  caption 
of  an  indictment  found  in  an  inferior  court.  (12  Mod.  per 
Bull,  is  not  a  book  of  authority.    Dougl.  82.) 


Manhattan   Company  against  Haoklby  and  another. 

Notice  to  the  indorser  of  a  note  is  good  on  the  third  day 
of  grace,  after  the  default  of  the  maker,  although  the  maker 
may  redeem  the  default  by  paying  on  that  day. 


Stewarts  against  Grernleap. 

Question  as  to  the  sufficiency  of  the  proof  of  hand  writ- 
ing, &c.  deemed  prima  facie  sufficient  and  a  new  trial 
granted.    Radcliff  J.  contra. 

Note. — On  the  second  trial,  the  plaintiff  was  nonsuited  for 
want  of  sufficient  proof,  which,  in  my  apprehension,  was 
the  same  as  now  appeared. 
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Harvey  ▼.  Hacker.— Doe  v.  Roe. — William  v.  Hazard. 


Harvey  and  Harvet  agaitist  Hacker. 

1st.  The  drawer  of  a  bill  of  exchange  is  personally  liable, 
although  it  was  expressed  to  be  drawn  on  account  of  ship 
and  cargo  belonging  to  the  drawees,  it  not  appearing  that  he 
had  authority  to  draw  on  that  account 

2d.  The  bill  being  protested  for  non-acceptance,  entitles 
the  holder  to  bring  his  suit. 

3d.  A  notice  to  the  drawer  left  in  the  post  office,  after 
reasonable  inquiry  for  the  defendant,  and  he  or  his  place  of 
residence  not  found  and  his  name  not  in  the  directory,  is 
good. 

4th.  The  want  of  funds  in  the  hands  of  the  drawee  super- 
sedes notice. 

6th.  A'  formal  objection  that  the  bill  was  drawn  payable 
to  a  firm  by  a  different  name  when  it  appeared  by  affidavit 
now  offered  that  the  plaintiff's  acted  under  that  firm,  and  the 
objection  not  before  taken  at  the  trial,  and  impliedly  admitted, 
not  allowed  to  prevail.    On  the  last  point,  Kent  J.  contra. 


Doe  against  Roe. 


Motion  for  a  new  trial  on  a  feigned  issue  from  chancery, 
refused  to  be  heard.    Vide  Doe  v.  iJoc,  ante. 


MiLLAN  against  Hazard,  and  others. 

The  plaintiff  accepting  a  plea  after  a  regular  default 
entered,  is  a  waiver  of  the  default,  although  no  plea  was  on 
file.    The  court  will  at  any  time  compel  a  plea  to  be  filed. 
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Jackaon,  ex  deiii.  Lewis  ▼.  Laroway. — Rhinelander  ▼.  Stienbaok. 

The  costs  of  the  default  ordered  to  be  paid  by  defendant,  and 
the  subsequent  costs  by  the  plaintiff.  It  being  suggested 
that  the  plaintiff  might  be  liable  to  trespass,  for  proceeding 
to  execution,  the  judgment  is  set  aside  on  condition  that 
trespass  be  not  brought,  &c 


JANUARY  TERM,  1803. 

Jackson,  ex  dem.  Lewis,  and  others,  against  Larowat. 

1st.  A  will  may  be  received  in  evidence  as  an  ancient 
deed. 

2d.  Actual  possession  is  not  necessary  to  accompany  it,  if 
it  be  otherwise  satisfactorily  accounted  for. 

3d.  Indorsements  upon  it,  proved  to  be  the  hand  writing 
of  the  persons  professing  to  make  them,  admitted,  not  as  evi- 
dence of  its  execution,  but  of  its  antiquity,  and  to  account 
for  it. 

4th.  The  want  of  actual  possession  of  new  land,  accounts 
for  itself. 

6th.  Questions  upon  the  doctrine  of  disseisin^  and  what 
shall  be  a  descent  cast,  within  the  statute. 


Rhinelander  and  others,  ads,  Stienback. 

1st.  On  an  insurance  effected  by  mistake,  the  plaintiff  is 
entitled  to  a  return  of  premium,  although  he  acted  as  agent 
for  another. 

2d.  Having  released  his  principal,  the  latter  became  a  com- 
petent witness. 

3d.  Being  on  ship,  '<  at  and  from"  does  not  commence  the 
risk  in  port,  when  the  voyage,  and  no  step  towards  it,  was' 
undertaken.     Ksnt^  J.  contra. 
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Pott«r  ads.  Halsey. — Jackoon  ax  dem.  Smith  ▼.  liVilaoii. — &c. 


PoTTEB  ads,  Halset. 

A  special  demurrer  to  a  decIaratioDi  statiog  a  note  of  hand 
to  be  duly  made,  without  saying,  and  delivered,  overruled. 
Duly  made,  is  well  enough. 


Jackson,  ex  dem.  Smith,  and  others,  against  Wilson. 

A  judgment  of  12  years  standing,  must  be  presumed 
to  be  regular,  and  a  party  cannot  object  to  its  regularity,  col- 
laterally, at  a  trial.  The  party  against  whom  it  was  given, 
ought  to  move  to  set  it  aside,  if  it  was  irregular. 


Whitney  against  Russel. 

A  parol  promise,  in  consideration  of  the  forbearance  of  a 
debt,  and  the  forbearance  given,  is  binding,  although  to  pay 
the  debt  of  another. 

2d.  The  declaration  before  a  justice  being  defective  in  sta- 
ting the  promise,  is  cured  by  the  evidence  returned,  being 
sufficient  to  support  a  good  declaration. 


Malin  against  Brown. 


A  verdict  for  defendant  in  trespass  refused  to  be  set  aside, 
on  the  ground  that  the  plaintiff,  if  entitled  to  a  verdict,  can 
recover  trifling  or  nominal  damages  only. 
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Potter  and  Boll  ads.  Dolew— Jackson,  ex  dem.  Swart  v.  Swart — &.c. 


PoTTEE  and  Bull  ads.  Dole. 

Motion  for  a  new  trial  on  the  discovery  of  new  evidence, 
denied. 

1st.  Because  the  affidavit  of  one  of  the  defendants,  which 
alone  ia  produced^  does  not  state,  (and  cannot,)  that  the  other 
defendant  did  not  know  of  the  evidence,  and  had  it  not  in 
his  power. 

2d.  Because  the  affidavit  ought  to  have  stated  the  names 
of  the  witnesses. 


Jackson,  ex  dem.  Swart,  and  others,  against  Swart. 

A  deed  to  S.  and  wife,  and  their  heirs  in  the  premises, 
although  the  word  heirs  be  not  contained  in  the  habendum^ 
conveys  an  estate  in  fee.  A  trust  declared  in  the  habendum, 
is  consistent  with  this  construction. 


Depeystbb  &  Charlton  ads.  Miller  io  Graham. 

Plaintiff  took  out  a  commission  to  the  Havanna,  withia 
the  4  days  after  the  issue  joined.  It  issued  in  Decemberi. 
1801,  and  the  court  on  motion  for  a  nonsuit,  directed  it  to  be 
entered,  unless  the  plaintiff  after  so  long  a  delay,  would 
stipulate,  which  he  did. 
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DeWitt  ads.  People. — Uildreth  ads.  Ezeeutora  of  Bogeit. — iLC. 


D'WiTT  ads.  People. 

1.  Proceeding  after  a  cerliorari,  delivered  in  forcible  entry 
and  detainer,  is  a  contempt,  and  the  justice  is  liable  to  an 
attachment. 

2.  A  recognizance  is  not  necessary;  it  is  not  a  case  within 
the  act ;  but  on  the  ground  of  probable  mistake  in  the  justice, 
time  was  given  to  purge  his  contempt,  till  next  term. 


Hildreth,  Sheriff,  ads.  Executors  of  Bogert. 

An  action  for  an  escape  is  transitory,  but  the  venue  may 
be  changed,  on  the  usual  affidavit.  The  plaintiff  being  re- 
mote in  New  York,  is  allowed  20  days  to  stipulate,  to  give 
matarial  evidence  in  the  county  where  laid,  and  retain  the 
venue  there  if  he  please.    Tide  Bogert  ads.  HUdrethy  post. 


Calwell  &  Pearson  against  Grahams. 

A  defendant  was  discharged  under  the  insolvent  act  in 
time  to  plead  it;  not  doing  it,  and  judgment  being  obtained 
against  hin,  he  is  precluded.  His  having^  employed  an  at- 
torney, will  not  help  him. 
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Daffio  V.  Wynkoop. — Livingston  v.  Haiitie  and  Patrick.— -Ice. 


DuFFiM  against  WtnRoop. 

Ist.  A  landlord  may  sue  for  double  damages,  for  carrying 
away  a  distress  before  a  justice,  and  costs  are  recoverable  in 
such  action. 

2d.  Single  damages,  not  being  distinctly  assessed,  is  not 
material  in  a  justice's  court. 

3d.  A  question  upon  the  evidence,  determined  against  the 
plaintiff,  and  judgment  affirmed. 


Livingston  agains^t  Hastie  and  Patrick. 

Ist.  An  abandonment,  made  on  information  which  was 
true,  is  good,  although  the  subject  appear  afterwards  to  have 
been  restored. 

2d.  A  delay  of  six  weeks  after  its  arrival,  and  after  a  ten- 
der to  the  underwriters  before  a  sale,  is  no  evidence  of  a 
waiver. 


RicHMiRB  agaifist  Stuker* 

Both  parties  agreeing  to  a  jury  before  a  justice,  waives  a 
defect  in  the  venue. 
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Ladd  V.  Fuller. — The  People  ▼.  Fraokitn  — Jooea  ▼.  Hut — &e. 


Ladd  against  Fuller. 

A  justice  ordered  to  amend  his  return,  which  was  unintel- 
]igble  in  a  material  point. 


The  People  against  Franklin. 

Iif  an  indictment  for  forging  a  bill  of  exchange,  certain 
letters  in  the  margin  of  the  bill  wore  omitted,  but  not  being 
essential  to  the  validity  or  description  of  the  bill,  they  were 
not  deemed  material. 


Jones,  and  others,  against  Hart  d&  Co. 

A  judgment  before  a  justice,  in  the  name  of  Thomas 
Hart  &  Co.,  (the  plaintiff,)  affirmed,  it  not  appearing  that 
there  was  more  than  one  plaintiff  who  sued,  and  it  is  fre- 
quent for  merchants,  although  acting  singly,  to  assume  or  to 
continue  under  an  arbitrary  firm. 


Raney  against  Crart. 


There  being  no  return  certified  on  the  writ  of  certiorari 
the  court  would  not  proceed  to  bear  the  errors  assigned. 
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Post  «ud  Larue  v.  N«iiffie. — Jackeon,  ex  drm.  Miller  v.  Belcher. — &c. 


Post  &  Larue  against  Neaffie. 

The  plea  of  nnl  tiel  record,  is  improper  to  an  action,  on 
a  decree  of  the  court  of  chancery  in  New  Jersey  ;  the  judg-^ 
ments  and  decrees  of  the  conrts  of  a  neighboring  state  are 
not  conclusive;  a  repleader  is  therefore,  awarded. 


Jackson,  exdem.  Miller,  and  others,  against  Belcher 

The  possession  of  a  squatter,  who  appears  to  be  such,  is 
no  evidence  of  right. 


Delapield,  and  others,  ads.  Skogstroom. 

Motion  for  a  nonsuit  denied,  on  the  defendants  stipnia* 
ting  anew,  and  it  appearing  that  he  could  not  go  to  trial,  for 
the  want  of  a  material  witness,  who  will  probably  attend  at 
the  next  circuit. 


LowRY  against  Lawrence. 

It  appearing  on  the  face  of  the  record,  that  the  plaintilf 
had  commenced  his  action  before  the  debt  was  due,  on  a 
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Drake  adt.  Seamao  — DeouhKen  ads.  Dubois  — &e. 
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special  demurrer,  there  was  jadgment  for  defendant.      Tide 
Carpenter  y.  Buiterjield,  ante. 


Drake  ads.  Seaman,  and  others. 

Tbb  clerk  having  by  mistake  omitted  to  sign  the  judg- 
ment roll;  ordered,  that  it  be  done,  nunc  pro  tunc. 


Denniston,  Tenant,  culs.  Dubois  and  mfe. 

In  dower,  the  demandant  on  a  motion  for  a  nonsuit  was 
allowed  to  stipulate,  &c. 


Haight,  Tenant,  ads.  Schureman  Demandant. 

Motion  for  a  non-pros  denied ;  the  tenant  havino  craved 
a  view,  he  must  pursue  the  course  adopted  in  Scojteld  and 
Wife  V.  Loderf  ante. 


Dennis  against  Cummings. 

Whether  the  sum  mentioned  in  a  covenant  between  the 
parties  is  to  be  considered  as  a  penalty  or  liquidated  damages, 
depends  on  the  nature  of  the  contract ;  the  value  of  ihs 
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Wnaver  t.  Beutley.— Jackflon  v.  Hubbard.-^Bowne  ▼.  K«mbl0. 


property  ia  question  mid  the  circumstances  of  the  case  In 
this  case  considered  as  a  penaltyi  and  the  plaintiff  required  to 
assign  breaches. 


Weavsb  against  Bentlby. 

An  executory  contract  under  seal  may  be  rescinded  and 
the  consideration  money  paid,  recovered  back  in  assumpsit, 
or  the  plaintiff  may  at  his  election  proceed  on  the  covenant 
for  damages. 


Jackson  ex  detn.  Potter,  and  others  against  Hubbard. 

1st.  Under  the  act  of  8th  January  1794,  a  prior  deed  of 
military  lands  not  deposited  in  the  clerk's  office  is  void 
against  a  subsequent  purchaser,  for  valuable  consideration 
whose  deed  is  deposited. 

2d.  Notice  is  not  the  only  object  of  the  act,  and  therefore 
recording  in  the  secretary's  office  is  not  sufficient :  the  object 
of  the  act  also  is  to  detect  forgeries. — Jackson  v.  Brinck^- 
hoff^  ante. 


BowNE  ads.  Kemblb. 


Policy  on  ship. 

Ist.  Her  having  been  at  the  place  of  departure  a  long  time 
before  the  voyage  was  undertaken  is  not  material  to  be  dis* 
dosed,  the  policy  did  not  attach  until  it  was  undertaken. 
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Vao  Baren  ▼.  Vandyoka.— Smith  v.  Wright— 'i1i«  People  ▼.  Byroa. 


2d.  Her  being  represented  to  be  there  on  a  particular  day, 
discharges  (he  underwriter  from  any  previous  loss. 

3d.  Her  having  been  a  prize  ship  is  not  material  to  be 
disclosed,  the  policy  being  general  and  including  a  bellige- 
rent risk,  and  if  it  were  on  neutral  property  it  would  not 
affect  the  policy. 

4th.  On  an  estimate  of  the  value  of  the  ship,  a  month's 
wages,  provisions  and  all  charges  necessary  for  the  voyage 
are  to  be  included. 


Van  Buren  and  Yosburgh  against  Yandycks. 


The  fact  in  this  case  being  substantially  the  same  as  oa 
I  the  former  trial  of  this  case,  motion  for  a  new  trial  is  denied. 

Vide  ante. 


Smith  &  Stanley  against  Wright. 

1st.  Goods  shipped  on  deck  cannot  be  brought  into  gene- 
ral average. 

2nd.  Nor  is  the  ship  owner  liable  on  their  being  ejected 
for  the  general  safety. 

3d.  A  commercial  usage  is  good  when  it  has  prevailed 
a  sufficient  length  of  time  to  be  generally  known,  &c. 


The  People  against  Byron 
Guardians  were  appointed  27th  April,  1789 ;  moneys 
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HendeiBon  and  oUrars  ▼.  Brown.—- &e. 


were  received  by  them  Ist  Moy,  1789,  and  the  bond  of  the 
sureties  given  the  8ch  of  May,  1789.  Held,  that  the  bond 
related  to  the  time  of  the  appointment,  and  that  the  sureties 
were  liable  for  the  moneys  so  received. 


Henderson  and  others  against  Brown. 

A  theatre  was  taxed  as  a  dwelling  house,  under  the  acts 
of  congress,  when  it  ought  to  have  been  assessed  as  land  ; 
held,  that  the  collector  is  not  liable  for  levying  the  tax  by 
distress.    Radcliff  and  Thompson^  contra. 


Hallet  &,  BowNE  ads.  Callahan  and  others. 

IsT.  A  contract  by  a  pilot  previous  to  the  service  per- 
formed is  void  by  the  act. 

2nd.  It  is  not  too  late  to  move  in  arrest  of  judgment  after 
appearing  at  the  execution  of  the  writ  of  inquiry. 

Sd.  There  being  a  count  on  a  quantum  meruit  thi^  plain* 
tiff  may  have  a  writ  of  inquiry  de  novo  on  that  count,  but  not 
on  the  other  eounts  upon  the  contract,  which  are  bad* 


Executors  of  Boobrt  against  Hilorith,  Sheriff!    . 

In  an  action  for  an  escape  the  venue  will  be  changed 
to  the  county  where  the  escape  happened.  (Vide  S.  C. 
ants.) 
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Mair  &  Boyd  ▼.  United  !■•.  Co.— Miller  v.  Drake. 


Muia  &  Boyd  against  United  Insurancb  Co. 

IsT.  Information  of  the  capture  and  release  of  the  subject 
arriving  at  the  same  time,  will  not  authorize  an  abandon- 
ment. 

2nd.  Although  the  rule  of  salvage  by  our  law  in  this  case 
would  be  a  moiety,  yet  if  in  fact  less  be  taken,  it  is  not  a 
sufficient  cause  of  abandonment. 

3ci.  Whether  newspaper  information  be  sufficiently  au- 
thentic to  justify  an  abandonment,  not  decided.  If  it  be  in 
the  present  case  it  is  too  uncertain  and  imperfect  for  that 
purpose. 

4ih.  If  a  party  acting  under  an  abandonment  not  main- 
tainable, incur  auction  duties  and  other  expenses,  the  under- 
writers are  not  liable  for  tliem. 


Miller  affainst  Drake. 


IsT.  A  note  in  writing  to  support  a  contract  for  the  sale 
of  lands  is  not  necessary  to  be  set  forth  in  the  narr* 

2nd.  Mutual  promises  are  good  considerations  to  each 
other,  although  one  of  them  be  to  do  an  act  in  favor  of  a 
third  person. 

3d.  An  averment  that  the  party  was  ''ready,  prepared, 
and  offering  to  execute,"'  the  conveyance  "  according  to  said 
agreement,''  and  that  the  opposite  party  did  not  attend,  and 
has  refused,  is  soffieisnt  to  show  a  teodor. 
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Hallet  adt.  Jenks  and  oihera» — Clarkaon  v.  Gifibrd.— &e. 


Hallet  ads.  Jenks  and  others.^ 

1st.  The  domicil  of  the  owner  is  the  general  rule  by 
which  to  determMe  the  national  character  of  a  vessel. 

2nd.  Where  she  sails  under  the  flag  or  assumed  character 
of  another  country,  it  is  an  exception. 

3d.  Where  all  the  papers,  &c.,  are  American,  an  additional 
paper  to  protect  her  against  one  belligerent  will  not  affect 
her  national  character.  Taking  such  papers  is  frequent,  and 
is  considered  as  affording  security,  instead  of  increasing 
danger. 

4th.  The  court  can  intend  nothing  but  what  is  found  by 
a  special  verdict. 

5lh.  A  case  of  distress  and  necessity  is  not  within  the  act 
of  Congress  of  the  13th  June,  1798. 


Clarkson  against  Gxfford. 

Motion  to  change  the  venue  in  an  action  on  a  covenant 
of  seisitij  to  the  county  where  the  lands  lie,  granted. 


Griswold  ads.  Stougbton. 


A  default  was  regularly  eiitered,  but  the  interlocutory 
judgment  and  subsequent  proceedings  were  irregular ;  on 
motion  the  irregular  proceedings  were  set  aside,  but  the  de- 
fault ordeiM  to  stand,  although  the  defendant  swore  to  mer- 
its, because  he  had  not  accounted  in  any  way  for  the  laches. 
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Hallet  V.  CottoD. — Seaman  and  others  r.  Drake  — Iftiiry  ads.  Hodson. — Ac 


Hallet  againii  Corron* 

Motion  Ihat  defendant  bring  the  mosey  found  by  the 
Terdict  into  conrt,  denied,  althongh  part  of  it  was  admitted 
to  be  dne  on  the  trial,  and  the  bail  had  become  insolvent. 
A  case  was  pending  on  which  a  motion  for  a  new  trial  was 
intended  to  be  made« 


Seav^an  and  others  €igain9t  Drake. 

The  principal  being  discharged  under  the  insolvent  act, 
and  the  bail  afterwards  fixed  in  law,  they  are  still  entitled  to 
an  exoneretur  pending  the  action  against  them,  which  was 
stayed  accordingly. 


Heurt  ad34  Hvdson* 

An  affidavit  of  sending  a  notice  to  the  opposite  party  by 
the  mail,  is  not  sufficient  to  entitle  it  to  be  heard. 


Hbyl  against  Buhlihg* 


The  release  of  an  interested  witness  after  his  testimony 
was  taken,  cannot  make  his  previous  testimony  good. 
2d.  A  question  upon  evidence ; .  new  trial  refused. 
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Gilbert  v.  Jir4Zur.^-Coopar  ntU.  Juancey. — Malia  v.  Ldae.— -^.c. 


Gilbert  against  Bkazoa. 

A  fee  to  the  sheriff  for  levying^  a  fine  ioipoeed,  cannot  be 
demanded  against  the  party,  k  is  nsually  charged  in  hie 
account  against  the  state,  in  the  exchequer. 


Cooper  ads.  Jackson  ex  dem,  Jauncey. 

Two  defendants  appearing  and  pleading  separately,  does 
not  subdivide  the  action  into  two,  nor  change  its  title  in  the 
subsequent  proceedings,  but  notices,  &c.,  must  be  served  on 
each  attorney. 


Malta  against  Lane. 


"O 


The  defendant  was  released  from  an  agreement  that  this 
case  should  abide  the  event  of  a  suit  of  the  same  plaintiff 
against  Brown,  decided  at  the  last  term,  because  the  court 
did  not  decide  it  on  the  questions  of  law,  but  merely  on  the 
groimd  of  its  being  a  trivial  suit. 


Hunk  against  Bownb, 


Case  allowed  to  be  amended  where  time  was  given  by 
the  agreement  of  the  partieS|  and  from  unavoidable  accident 
the  amendment  was  not  delivered  within  the  time« 
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Depeyster  ads.  Watson. — Alden  ads.  MeViekar-^&e. 


DbPBTSTBR  (ids,  WaT80N« 

A  CMBpromise  of  a  suit  by  the  parties  themaelvesy  without 
any  thing  said  about  costs,  leaves  each  to  pay  his  own.  . 


'Alden  ads.  McYickar. 

Nonsuit  granted  in  a  cause  which  at  the  circuit  was 
marked  down  regularly,  no  reason  being  shown  with  suffi- 
cient  certainty  for  not  trying  it 


Shavers  ads.  Brains. 

tst  While  a  commission  to  examine  witnesses  remains  in 
force,  the  plaintiff  cannot  proceed  to  trial.    But, 

2d.  If  he  does,  and  the  defendant  appears  at  the  trial  and 
makes  a  defence,  he  waives  the  irregularity. 


Jackson  ex  dem.  Low  and  others,  against  Reynolds. 

Motion  by  the  defendant  to  strike  out  one  of  the  lessors, 
on  probable  proof  of  his  death  at  the  commencement  of  the 
suit,  granted,  without  costs.  It  was  irregular  to  make  him 
a  party,  and  his  name  may  be  struck  out  at  any  time  before 
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W.  NeilaoDy  on  Iho  partition  of  lands. — Ph«lp*  ad*.  Higby. — &c. 
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trial,  and  it  is  incumbent  on  the  plaintiff  to  contradict  this 
proof,  if  he  be  in  fact  alive. 


W.  NiBLSON  and  others,  on  the  partition  of  lands. 

Ordered  the  rule  to  plead  in  partition  to  be  20  days,  and 
it  is  not  necessary  to  serve  the  rule  more  than  in  ejectment ; 
the  parties  having  notice  of  the  application  is  sufficient. 


Phelps  and  wife  ads,  Higby. 

A  delivery  of  the  nam  in  chief,  cures  a  defective  notice 
of  bail,  and  acknowledges  the  sufficiency  of  the  bail. 


Watsons  ads.  Halsey. 


On  a  motion  for  a  new  trial  on  the  ground  of  the  discov- 
ery of  new  evidence,  if  it  tends  only  to  impeach  the  former 
witnesses,  is  not  enough  of  itself,  and  the  court  will  still 
judge  of  the  weight  of  the  testimony. 

2d.  Swearing  that  other  witnesses  are  also  material  with- 
oat  stating  their  testimony,  is  also  insufficient. 
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Hart  V.  Hoaack.— Smith  ada.  Dow<<— ^o. 


Hart  against  Hosack. 

A  new  trial  awarded  on  the  ground  that  the  verdict  was 
against  evidence. 


SifiTtir  ads*  Dow. 


1st.  An  adjustment  of  a  policy  is,  prima  facie^  sufficient 
evidence^  for  the  plaintiff. 

2d.  The  court  will  not  inquire  into  a  defence  founded  on 
facts  which,  at  the  time  of  the  adjustment,  were  fully  in  the 
knowledge  of  the  defendant. 

3d.  If  there  appear  fraud  or  mistake,  the  adjustment  will 
not  conclude. 

4th.  A  schooner  of  35  or  40  tons,  not  considered  sufficient- 
ly manned  for  a  voyage  from  New  York  to  Edenton,  by  the 
captain  and  one  hand  only. 

On  the  last  point,  a  new  trial  awarded  to  examine  and  de- 
termine it  by  jury. 


The  People  against  Young. 

1st.  In  order  to  punish  a  person  as  for  a  second  offence,  it 
is  necessary  to  charge  the  first  offence  in  the  indictment, 
and  he  must  be  found  guilty  by  the  jury,  of  having  commit- 
ted a  i^econd. 

2d.  The  sessions  have  no  jurisdiction  of  a  second  offencSi 
which  thereby  is  punishable  with  imprisonment  for  life. 


V 
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Hallet  ads.  Hug^et.— Pottar  y.  Brig((t. — &c 


Hallet  ads.  Huouet. 

The  plaiDliff  by  proceeding  in  the  original  suit,  waives 
further  proceedings  on  bail  bond  suit,  and  cannot  proceed 
on  both  at  the  same  time.  The  costs  of  the  bail  bond  suit, 
until  the  time  of  entering  special  bail,  are  however  to  be 
paid. 


PoTfER  against  Brigos* 


Motion  to  amend  a  sheriflf's  return  on  the  part  of  the 
plaintiff,  denied ;  the  return  having  long  since  been  made, 
and  it  heinfir  a  competent  return  of  a  rescue;  if  it  be  falsoi 
tlie  plaintiff  must  be  left  to  his  remedy  by  action« 


In  the  matter  of  James  Manning. 

One  who  prosecutes  a  felon  to  conviction,  is  not  of  course 
entitled  to  his  expenses  by  the  act.  It  is  on  a  consideration 
of  the  circumstances  of  the  prosecutor  only  that  they  are 
to  be  allowed* 


Sl*REt  and  Puller  ads.  Tb^aiit. 

JtjDGHENT  on  the  bail  bond  directed  to  stand  as  a  security^ 
a  trial  having  been  lost,  but  the  defendant  swearing  tp 
merits,  he  is  permitted  to  defend  on  pleading,  d&c.  instaater. 
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Hoyt  ads.  Marry. — Beatty  ▼.  BruyiK — Vai«oUne  ads.  ManhatUa  60. 


HoYT  and  Tom  ads.  Mxtrrat  and  others. 

Judgment  of  nonsuit  granted,  although  the  plaintiff  bad 
taken  out  a  commission  which  was  not  returned,  it  haying 
been  out  an  unreasonable  time. 


Beattt  cLds,  Jackson  ex  dem.  Bbuyn  and  Wife. 

Motion  by  default  for  leave  to  make  out  a  case,  the  time 
baring  expired,  was  denied ;  no  leason  for  the  laches  b^ing 
given. 


Valbntinb  ads.  Manhattan  Company* 

A  prisoner  once  supersedable  for  not  being  charged  in 
execution,  may  still  be  charged  at  any  time  before  super- 
sedeas allowed.    Vide  Brantingham^s  Case^  ante. 


AUGUST  TERM,  1803. 
Abbot  against  Broome* 


A  master  re-purchasing  a  ship  for  the  benefit  of  all  con- 
cerned which  was  not  afterwards  adopted  or  ratified  by  the 
owners,  is  not  a  waiver  of  an  abandonment  and  of  the  claim 
for  a  total  loss. 
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Coalon  ▼.  Bowne. — Lyie  v.  Clason. — Clason  ▼.  Lyie. — Slc. 


2d.  Having  once  abandoned,  and  an  acceptance  of  it  refus- 
ed, they  are  not  bound  to  tender  the  ship,  d&c.  again  after  its 
ariival  here. 

3d.  In  such  a  case  a  sale  here  at  auction  for  the  benefit  of 
the  nndertvriters  is  justifiable.  Vide  United  Insurance 
Company  ads.  Abbot 


GouLON  against  Bowne. 


A  representation  equivocal  in  itself  and  capable  of  different 
construction  in  its  grammatical  and  popular  sense,  without 
being  required  to  be  explained  at  the  time  by  the  assurer, 
held  not  to  vitiate  the  policy. 


Lyle  against  Clason. — Clason  (Against  R.  &,  J.  Lyle 

The  same  referees  were  appointed  in  both  these  cases, 
and  they  blended  the  demands  in  each  suit,  and  in  both  re- 
ported in  favor  of  the  defendant.  Both  reports  were  there- 
fore set  aside;  the  suits  being  between  different  parties,  it 
was  not  proper  to  blend  them,  and  the  rules  of  reference 
were  discharged. 


Arnolds  ads.  Baker  &,  Rowlson. 

The  payee  and  endorsee  of  a  note  may  be  admitted  to 
prove  the  time  he  endorsed  it,  to  show  it  was  then  overdue ; 
this  is  not  impeaching  its  validity,  which,  if  attempted,  must 
still  be  done  by  other  proof. 

YoL.  III.  86 


686  CASES  SELECTED  FROM 

Pordy  ▼.  Delavaos — Kipley  ▼.  Wardell^ — Beach  ads.  Martin. 

2nd.  A  previous  suit  in  the  name  of  the  payee,  and  after 
negotiations  between  tho  endorsees  and  the  defendant,  is 
prima  facie  evidence  (hat  the  endorsees  were  trustees  for 
the  payee,  or  privy  to  the  original  transaction. 


PuRDT  against  Delavan8. 

An  award  certain  to  a  common  intent  is  sufficient  and 
conclusive. 


RiPLET  against  Wardell. 

Under  an  agreement  to  give  a  note  for  a  certain  sum,  if 
the  party  who  was  to  give  it  beconie  bankrupt  and  obtain 
his  discharge  without  giving  the  note,  and  he  afterwards 
give  the  note,  he  cannot  be  allowed  to  antedate  it  so  as  to 
be  affected  by  his  discharge,  ahhough  he  might  have  given 
it  before  the  discharge,  according  to  his  contract. 


BEAte  ads.  Martin. 


It  is  settled  that  an  action  for  an  escape  will  not  lie 
against  an  executor  or  administrator. 
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Shaw  ads.  The  People.— Rast  ads.  The  People.r-.dui. 


Shaw  ads.  The  People. 

An  indictment  for  forcible  entry  and  detainer  must  di- 
rectly allege  that  the  complainant  was  seised  at  the  time  of 
the  force,  that  he  '^  long  since  was  seised,"  is  not  sufficient. 
Proceedings  set  aside. 


Rust  ads.  People. 


An  indictment  for  extortion  must  state  how  much  was 
due,  how  much  more  was  taken,  and  in  what  items ;  other- 
wise  it  is  too  general 


Haskins  and  others  against  Bradford. 

Rule  for  an  attachment  granted  against  referees,  but  there 
being  a  question  before  them  as  to  the  admissibility  of  a  re- 
ceipt in  evidence,  the  court  intimated  that  they  had  best 
admit  it,  and  leave  the  parties  to  make  it  a  question  in  court 
thereafter. 


Sternbergh  ads.  Jackson  ex  dem.  Le  Rots,  &c 

A  verdict  set  aside  as  against  evidence,  it  being  a  question 
on  the  proofs  only. 


58g  CASES  SELECTED  FHOU 


Wyckoff  adt.  Combs. — Smith  ads.  Daas. — Jaekton  ▼.  Mackabay 


W7CK0FF  ads.  CoMBfil. 


Inter  alia.  The  defendant  not  being  able  to  procure  the 
attendance  of  witnesses  who  were  absent,  nor  a  delay  from 
the  referees,  is  not  a  cause  for  setting  aside  the  report ;  he 
ought  to  have  applied  before  they  reported  for  an  order  on 
the  referees  to  the  court,  as  in  the  case  of  Sands  and  Birds, 
ante,  which  he  had  time  to  do  in  this  case. 


Smith  ads.  Deas. 


After  a  stipulation  lo  try;  and  no  sufficient  cause  shown 
for  a  subsequent  neglect  to  try  the  cause,  nonsuit  granted. 


Jackson  ex  dem.  Winter  against  Mackabay. 

A  third  person  cannot  be  admitted  to  defend  in  ejectment, 
unless  it  appears  there  is  a  privity  between  him  and  the 
tenant. 


Lasher  against  Walton. 

Motion  for  a  reference  granted  on  the  usual  affidavit  of 
defendant,  and  of  another  person  to  the  same  effect,  although 
opposed  by  the  affidavit  of  the  plaintiff. 

2d.  An  objection  that  a  question  of  law  will  arise,  must 
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Mooal  ads.  Gilliland.— Muoger  ads.  Campbell. — FetiiDgal  v.  Brown. 

J —  I,  _...^i...,.  " 

be  supported  by  an  affidavit  that  the  party  is  so  advised  by 
counsel,  and  in  what  such  question  consists.  Vide  Bonough 
V.  BedloWy  post,  contra. 


MONEL  ads.  GiLLILAND. 


Motion  to  set  aside  a  verdict  for  irregularity,  denied,  on 
die  ground  that  it  was  cured  by  the  defendant  appearing  at 
the  trial  and  making  a  defence. 


MvNGER  ads.  Campbell. 

Motion  for  a  nonsuit  denied,  on  the  ground  that  another 
cause  depending  on  the  same  question,  was  tried,  in  which  a, 
point  was  referred  for  the  opinion  of  this  court. 


PsTTiNOAL  against  Brown. 

In  an  action  qui  tam^  for  the  penalty  on  a  usurious  con- 
tract, the  borrower  is  a  competent  witness  to  prove  the  usury. 
In  this  case  the  security  from  the  borrower  for  the  debt  had 
been  cancelled. 
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Mil  ward  ▼.  Hallet. — White  ads.  Bancroft  and  Wife. — &c. 


MiLWAED  against  Hallet. 

A  new  case  under  the  idea  of  amending  a  case  made  en 
the  opposite  side,  is  irregular,  and  the  first  c;  se  will  stand. 
But  a  mistake  of  the  practice  in  this  instance  appearing,  the 
party  was  allowed  to  amend. 


White  ads.  Bancroft  and  Wife. 

In  dower,  the  possession  of  the  husband  held  independ- 
ently, is  prima  facie  evidence  of  seisin  in  the  husband  to 
put  the  tenant  on  his  defence. 


Manhattan  Co.  against  Ledyard  &  Ledyard. 

It  is  not  necessary  to  aver  in  a  declaration,  that  one  of  a 
partnership  made  or  indorsed  a  note  for  the  firm,  it  is  svitfi- 
cient  to  say,  that  they  (the  partners,)  made  it,  and  to  prove 
that  any  one  of  them  did  so. 


Stuart  against  Rich  and  others.  ; 


I 


A  turnpike  case.  Every  person  passing  a  gate  is  bound 
to  pay  full  toll,  as  if  he  had  travelled  the  whole  distance  be- 
tween the  gates. 
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The  People  v.  Denslow. — Mauly  v.  Herrick.— &c 


Thr  People  against  Denslow. 

Hudson  turnpike  case.  A  gate  at  the  distance  of  8  chains 
16  links  from  a  certain  house,  construed  to  satisfy  the  act 
which  required  it  should  be  near  the  house. 


Manly  against  Herrick. 

A  plaintiflf  before  a  justice,  delivering  a  precept  to  a  con- 
stable to  be  executed  merely,  is  not  thereby  a  trespasser  by 
construction. 

2d.  That,  however,  not  being  the  point  raised  and  pre- 
sented for  decision  at  the  trial ;  but  another  point  was  there 
raised  and  rightly  decided,  a  new  trial  is  granted  on  condi- 
tion of  the  payment  of  costs. 


Billings  ads,  Jackson  ex  dent*  Scott  and  others. 

An  attachment  for  costs  in  a  civil  remedy,  and  in  the 
nature  of  an  exception. 


MoNTEiRs  ads.  Arjo. 


An  application  to  remove  a  cause  to  the  circuit  court  of 
the  United  States  is  in  time  at  the  first  term  after  bail  is 
entered. 
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Deffendorf  ads.  Siariog.^-In  the  mailer  of  G.  CascadeB. — &c. 


Deffendorf  ads.  Jackson  ex  dem.  Staring. 

A  map  referred  to  in  a  deed  admitted  to  explain  and  de- 
termine the  interest  of  the  grantor  to  convey  an  entire  lot 


In  the  matter  of  6.  Cascaden. 

A  prisoner  is  entitled  to  (he  benefit  of  the  £1000  act,  if 
the  sum  for  ivhich  he  is  in  execution  (exclusive  of  interest,) 
does  not  exceed  that  amount. 


In  the  matter  of  Dole,  late  Sheriff,  &c. 

Motion  for  a  rule  to  show  cause  why  an  information 
should  not  be  filed  against  him,  denied. 


Cole  and  Spalding  ads.  Stafford. 

Bail  relieved,  the  principal  being  dischaiged  under  the 
insolvent  act,  although  it  was  proved  that  his  inventory  was 
not  stamped.  The  discharge  was  deemed  conclusive  also, 
on  that  point. 
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In  the  matter  of  FVeer. — ^ay  y.  Gary.— &o. 


Tn  the  matter  of  Freer,  Printer  of  the  Ulster  Gazette. 

Rule  to  show  cause  why  an  attachment  should  not  issue, 
granted  on  the  ground  of  a  publication  contemptuous  of  the 
chief  justice,  who  tried  Croswell,  and  tending  to  prepossess 
the  public  mind,  on  a  question  pending  in  that  case. 


Way  against  Gary,  Administrator. 

Notwithstanding  the  additional  section  in  the  revised 
act,  the  rule  is,  that  a  justice  has  no  jurisdiction  where  an 
executor  or  administrator  is  a  party. 


Crocker  ads.  Benauoet. 

1st.  Trespass  laid  in  the  torwn  of  Saratoga.  The  locus 
in  quo  at  the  time  of  the  trespass  was  in  that  town  but  since 
and  before  the  suit  brought  was  set  off  toanother  town  ;  held| 
to  be  well  laid. 

2d.  The  acknowledgment  of  the  defendant  that  he  held 
under  the  plaintiff  made  to  an  agent,  is  enough,  without  pro. 
ducing  a  power  of  attorney  to  show  the  agency. 

3d.  The  agent  is  a  competent  witness,  although  he  had 
agreed  in  behalf  of  his  principal  to  refund  money  received  in 
satisfaction  from  other  trespassers  in  the  like  situation  with 
the  defendant,  on  condition  this  suit  should  fail. 

Vol.  hi.  86 
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Elwyan  ▼.  Drmko^-MieiMm  Knnberly^-Robiiwoii  ▼.  N.  Y.  las.  Ca. 


ElwtNi  Wittaker  and  Wittaker  tids.  Drake. 

On  a  note  signed  ''  John  Elwyn  &  Co."  a  co-partnerdiip 
was  proved,  but  not  that  they  acted  under  the  firm  of  Elwyn 
4&  Co.  It  being  sighed  by  one  of  the  partners;  held,  it  was 
prima  facie  good  evidence  of  such  a  firm  existing,  and  it  lay 
on  the  defendants  to  prove  it  to  be  different.  It  must  with- 
out other  proof  also  be  intended  to  be  given  on  the  partner- 
ship account. 


NiELSON  and  Bunker  ads.  Brown  and  Eimbbrly. 

A  certificate  to  stay  proceedings  was  discharged  on  the 
ground  of  there  not  being  probable  cause. 


NOVEMBER  TERM,  1803. 

Robinson  agahtst  New  York  Ins.  Ca 

New  trial  awarded,  (the  court  being  equally  divided,)  for 
the  purpose  of  a  special  verdict.  Kent  and  Radcliff  for  the 
plaintiff,  Lewis  and  Thompson  for  defendant.  Livingston 
gave  no  opinion,  having  been  counsel.  The  case  was 
on  a  policy  upon  commissions,  and  the  question  was 
whether  they  were  lost  or  whether  the  plaintiff  would 
recover  from  the  owners  of  the  cargo,  which  depended  on  a 
special  agreement  shown  to  the  defendant  at  the  time  <^ 
subscribing  the  policy. 

N.  B.  This  case  has  been  since  decided  for  the  plaintiff. 


RADOUrrS  MANUSCRIPT  NOTES.  B9fr 


Hitcheoek  t.  Aiken—'-Giveii  ▼.  Drigg*. — 6cg. 


Hitchcock  and  Fitch  <ub.  Aiken. 

The  judgment  of  the  court  of  a  neighbouring  state  is  not 
eoDclttsiye  but  prima  fade  evidence  only* 


Given  ugaimt  Daioos. 


1st.  A  bond  given  to  a  sheriff  to  indemnify  him  against  a 
past  escape  is  valid. 

2d.  On  an  indemnity  of  this  kind  it  was  not  necessary 
that  a  defence  should  be  made  to  a  suit  where  it  appears 
that  none  could  legally  be  made. 


Beedle  €ids.  Hopkins. 


Two  counts  were  bad  and  the  third  good,  and  the  verdict 
general ;  the  judgment  must  be  arrested,  but  the  plaintiff  has 
leave  to  discontinue  on  the  bad  counts,  and  take  a  venire  de 
nm>o  on  the  good  counts* 


TupPER  ads,  Nash. 


On  a  contract  made  in  Connecticut  and  sued  here,  our 
own  statute  of  limitations  must  govern. 


698  CASES  8EI.ECTED  FROM 


Jackson  ez  dein.  Putnam  v.  Bowen.^&4s. 


Jackson  ex  dem.  Putnam  against  Bowen. 

1st.  On  a  motion  for  a  new  trial,  the  affidavit  of  a  witness 
on  the  trial  that  he  was  misapprehended  in  his  testimony 
cannot  be  received. 

2nd.  On  the  question  of  adverse  possession,  under  the 
statute  of  limitations,  the  possession  of  a  defendant  claiming 
by  color  of  title  and  for  valuable  consideration,  shall  be  ex- 
tended by  construction  to  the  entire  tract  so  claimed,  although 
he  had  not  possession  by  enclosure  or  a  pedes  positio  of  the 
whole. 


Jackson  ex  dem.  Quackenboss  against  Dennis. 

The  bounds  of  the  Hosick  Patent,  according  to  Bleecker's 
survey  in  1754,  established,  as  against  a  claim  under  an  ad- 
joining patent. 


People  against  Brown. 


The  people  cannot  maintain  an  information  for  an  intru« 
sion  without  an  office  previously  found. 


ToBEY  ads.  Beers'  Administrators. 

On  certiorari.    Rule  granted  on  a  justice  to  return  to  a 
certiorari  the  summons,  venire,  and  other  proceedings. 
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HaU«i  ads.  Peylon^^ManhtU  ftda.  Fitch  and  others.— &o. 


Hallet  (ids.  Peyton. 

An  agent  who  has  an  order  on  defendant  to  pay  out  of 
the  proceeds  of  the  demand  in  suit,  a  debt  due  him  from  the 
plaintiff,  is  an  interested  witness. 


Marshal  ads.  Fitch  and  others. 

In  ejectrnent.  A  defendant  who  derived  the  possession 
from  his  father  on  his  decease,  which  was  held  by  the  father 
under  the  plaintiff's  title,  deemed  sufficient  to  presume,  that 
he  (the  defendant,)  held  under  the  same  title. 


[fiAACs  ads,  Remsen,  Administrator. 

The  testator's  book  containing  entries  made  by  him  rela- 
tive to  his  business  as  an  attorney,  is  not  evidence. 

2d.  Referees  cannot  split  a  demand  consisting  of  a  single 
item,  the  evidence  concerning  which  supports  the  whole  or 
nothing.    Report  therefore  set  aside. 


Lownsberrt  and  others,  administrators,  ads.  Y.  Als- 

tyne. 

A  notice  by  defendant's  attorney  of  being  concerned,  hav- 
ing been  sent  and  probably  miscarried,  the  judgment  was 
set  aside  on  payment  of  costs,  it  being  done  also  in  favor  of 
administrators. 
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Duff  F.  Lawrence  &  Van  Zandt.-— Vooifaii  ade.  Prior  aod  othere.  — dee. 


Duff  agaimi  Lawrence  &  Tan  Zandt. 

Decidbd  ia  the  same  manner  as  in  July  term,  1802|  S.  C. 
ante.  Tide  written  opinion,  and  an  able  argument  of  Mr. 
Hamilton  in  writing,  for  defendants. 


TooRHis  ads.  Jackson  ex  dem.  Prior  and  others. 

Costs  for  not  going  to  trial  in  Westchester,  allowed  to 
defendant,  although  it  appeared  that  the  only  reason  was 
the  want  of  a  will  which  was  in  New  York,  and  could  not 
then  be  obtained  on  account  of  the  fever. 

2d.  The  time  consumed  at  the  circuit  in  a  negotiation 
about  admitting  the  will,  not  deducted  from  the  witness' 
charges. 


BoNOuoH  against  Bedlow. 

Motion  for  a  reference  on  the  usual  affidavit,  denied  ;  it 
being  stated  in  an  affidavit  of  the  opposite  party  that  a  ques- 
tion of  law  would  arise,  as  he  was  advised  and  believed|, 
though  the  question  itself  was  not  stated.  I  was  contra, 
considering  that  the  question  ought  to  have  been  stalsd. 
(Vide  Lasher  v.  Waltm^  contra.) 
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Kerley  ▼.  CogswelL^Baudee  ads.  Zobriaki^ — Manly  ads.  Herrick. 


Kerley  against  Cogswell. 

Motion  to  discharge  a  certificate  of  probable  cause  de- 
nied, because 

1st.  Notice  of  this  motion  has  not  been  given. 

2d.  The  plaintiff  might  after  the  defendant's  default  have 
noticed  the  argument  himself. 


Baudee  ads.  Zobriski. 


In  slander.  It  is  not  sufficient  to  retain  the  venue  in  a 
county  different  from  that  in  which  the  cause  of  action 
arose,  because  there  are  political  differences  in  the  proper 
county,  which  also  pervade  the  state  at  large,  unless  some 
personal  or  local  cause  be  shown. 


Manlt  ads.  Herrick. 

After  a  new  trial  was  granted,  the  defendant  was  allowed 
to  add  a  new  plea  to  the  general  issue,  it  having  been  plead- 
ed alone,  by  mistake  of  the  attorney. 
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Matter  of  Freer. — Bordes  ▼.  Ballet. — Roxell  ads.  Yates. 


In  the  matter  of  Freer,  Printer  of  the  Ulster  Gazette. 

An  application  to  postpone,  showing  cause,  denied,  it  be- 
ing desired  merely  to  expunge  certain  facts  improperly  in- 
serted in  the  affidavits,  not  to  add  any  new  fact.  Afterwards 
the  rule  for  an  attachment  was  made  absolute,  the  party 
showing  nothing  to  purge  the  contempt,  but  merely  to  ex- 
tenuate the  offence. 


BoRDES  against  Hallet. 

Ist.  Property  taken  and  carried  in  as  prize,  although  de- 
creed by  the  admiralty  to  be  restored,  yet  if  the  restoration 
could  not  be  obtained  without  unreasonable  conditions  an- 
nexed, the  insured  may  abandon. 

2d.  He  may  also  recover  for  expenses  attending  the  fair 
prosecution  of  his  claim. 

3d.  An  indorsement  of  such  expenses  made  by  the  usual 
agent  of  the  underwriters  on  documents,  which  at  the  time 
appeared  to  him  authentic,  is  prima  facie  good  evidence  to 
charge  the  defendant. 


RozELL  ads.  Yates,  Executor,  &c. 

A  regular  judgment  refused  to  be  set  aside,  although  the 
defendant  swore  to  merits,  there  being  a  lache  in  the  agent 
of  the  defendant's  attorney,  not  accounted  for.  Agents  come 
within  the  rule  that  a  reasonable  excuse  must  be  given. 
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CiaBon  ads.  Mulligan. — La  Green  ads-  Eoahreaud-^^c. 


Clason  ads.  Mulligan,  Assignee,  &c. 

A  motion  to  add  a  new  plea,  denied,  on  the  ground  that 
the  defence  stated  applied  to  a  partnership  transaction,  inad- 
missible, as  against  this  suit. 


La  Green  ads.  Bushreaud. 

An  application  for  a  second  commission  to  suspend  the 
proceedings  denied,  the  plaintiff  having  issued  one  which 
was  returned  not  executed,  as  to  his  principal  witness  who 
refused  to  be  regularly  examined.  A  commission  not  to  sus- 
pend the  suit  was  allowed. 


WoLcoTT  &  Van  Orden  ads.  Abeel. 

A  sheriff's  inquisition  was  set  aside  on  the  ground  that  he 
refused  to  admit  testimony  which  was  proper  on  the  part  of 
the  defendant,  under  a  written  agreement 


Administrators  of  Scott  against  Morgan. 

A  motion  for  a  commission  was  denied  on  the  ground 
that  the  notice  was  served  in  the  office  of  the  defendant's 
attorney,  and  it  did  not  appear  at  what  time  of  the  day.  It 
ought  to  have  been  within  office  hours,  which  the  court  de- 
fined  to  be  from  9  a.  m*  to  6  p.  m. 

Vol.  in.  87 
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Le  Roy  and  others  ▼.  Stout,  Executor. — Slc. 

In  the  following  cant  opinion*  were  prepared  hut  never  delivered. 

APRIL  TERM,  1802. 

Le  Rot  and  others  against  Stout,  Executrix. 

In  a  suit  on  recognizance  of  bail,  the  defendant  pleaded 
nul  tiel  record,  and  relied  on  a  mistake  in  the  bail  piece, 
which  was  capped  of  a  wrong  term.  This  being  the  act  of 
the  defendant,  it  ought  to  be, amended,  although  the  present 
defendant  be  an  executrix. 


AUGUST  TERM,  1803. 
Jackson  ex  dem,  Lewis  and  wife  against  Sissons. 

A  covenant  in  a  lease  or  deed  not  to  sell  or  underlet  with- 
out leave  in  writing  of  the  landlord,  is  collateral,  and  does 
not  run  with  the  land,  so  that  an  assignee  of  the  reversion 
can  take  advantage  of  it. 

2nd.  An  assignee  of  a  reversion  in  fee  is  not  within  the 
Stat,  of  32  H.  b,  (adopted  here)  which  applies  only  to  estates 
for  life  or  years.  This  opinion  was  agreed  to  by  all  the 
judges  except  the  chief  justice,  who  was  a  party,  but  the 
motion  on  which  it  was  to  be  delivered  was  withdrawn,  and 
therefore  never  given.  (Vidfe  Ex*rs  of  Plainer  ads.  E:frs 
of  Rensselaer^  Same  ads.  Devisees  of  Van  Rensselaer^  ante.) 


pRENDERGAST  and  Others  ads.  Prior. 

YipE  in  this  case  the  authorities  and  pcrmts  deduced  by 
Judge  Benson  on  the  question  of  traversing  the  return  of  a 


rescue. 
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Jackson,  ex  dem.  Verder  and  others  ▼.  Gourlay — &.c. 

Th§  following  eases  were  wuhmitted  to  Judge  Kent  and  myself,  and  the 

parties  acquiesced  in  our  opinions, 

FEBRUARY  TERM,  1802. 

Jackson  ex  dem>  Yerdkk  and  others  against  Gourlay. 

A  power  in  a  will  respecting  real  property,  not  being  pur- 
sued according  to  the  intent  of  the  will,  its  execution  is  void 
and  cannot  help  the  party  claiming  under  it. 


NOVEMBER  TERM,  1801. 

Rogers  against  Goon. 

When  one  party  has  performed  his  part  of  an  executory 
contract,  it  is  not  in  the  power  of  the  opposite  party  to  re- 
scind it. 

3nd.  Where  it  may  be  rescinded,  a  mere  neglect  of  per- 
formance for  a  short  time  is  not  sufficient  to  show  it  to  be 
rescinded,  it  remains  then  still  open.  The  party  intending 
to  rescind  must  do  some  act  to  determine  his  election,  as 
tender  and  notice. 

3d.  The  action  for  money  had  and  received  cannot  be 
maintained  except  where  there  be  evidence  of  money  hav- 
ing actually  passed.    (Vide  Walker  ads.  Ballard^  ante.) 


Dole  against  Pbendergast,  who,  &Cs 

In  replevin.  1st.  The  bond  to  be  taken  by  the  sheriff  at 
common  law  was  to  prosecute  the  action  with  effect.  By 
the  statute  he  is  also  to  take  pledges  for  the  return  of  the 
goods. 
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Holebrook  VvBurtlett. — Corporation  of  Albany  t.  Van  KeoaaeUer. 

2nd.  It  being  added  that  the  party  shall  keep  him  harm- 
less, Ac.j  does  not  vitiate  the  bond.  The  sheriflf  may  take 
such  bond  for  a  lawful  act,  but  uot  for  what  he  has  no  right 
to  do. 

3d.  The  plaint  or  writ  by  our  act,  is  made  returnable  pro- 
cess, and  the  party  may  compel  a  return,  and  it  is  therefore 
DO  defence  to  say  that  it  was  uot  returned,  or  that  it  was  re- 
turned improperly. 

4th.  If  an  improper  return  were  a  defence  .it  ought  to 
state  wherein  it  was  improper. 


HoLDBROOK  cLgainsi  Bartlet. 

This  case  was  also  submitted  to  judges  Kent  and  Rod- 
cliffy  and  they  differed,  and  of  course  there  was  no  decision. 
The  points  in  question,  were,  whether  the  condition  of  the 
points  in  the  case  required  an  attempt  to  sell  lands  at  auctioo 
or  in  any  other  mode. 

2d.  Whether,  if  there  was  a  precedent  condition  expressed 
in  the  condition  of  the  bond,  the  plaintiff  hi^i  not  a  right  to 
declare  on  the  penalty  merely,  and  leave  the  defendant  to 
discharge  himself  by  pleading  the  condition. 

On  both  points,  Radcliff  was  for  the  plaintiff,  and  bad  not 
the  least  doubt  of  the  correctness  of  the  opinion.  Tide  the 
opinion  in  writing'. 


Corporation  of  Albany  against  Rsnsselaer. 

Submitted  to  Judges^iCefi/  and  Radcliff j  as  arbitrators. 
It  related  to  the  rights  of  ferry  accross  Hudson's  river.  Tide 
note  of  our  opiuion  and  the  questions  there  stated,  and 
determined.  We  awarded  accordingly.  The  time  w31 
there  also  appear. 
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Le  Gaen  ▼.  GouTerneor. 


The  fMomng  etuew  toere  decided  in  the  eovrt  of  errors,  where  deeiwiono 
mre  generally  made  by  a  eilent  vote,  and  I  can  therefore  only  wtate  my  own 
reaeonM  in  each  eaee. 


FEBRUARY  TERM,  1800. 

Le  Guen  against  Gouterneuh  and  Kemble. 

On  an  appeal  from  chancery. 

1st.  The  decision  of  a  court  of  competent  jurisdiction  is 
final  on  the  subject  matter  before  it. 

2d.  Courts  of  law  and  equity  have  a  concurrent  jurisdic- 
tion on  the  question  of  fraud,  in  all  cases  where  the  forms  of 
proceeding  at  law,  will  enable  the  court  to  decide.  Vide 
also,  the  case  in  error,  from  the  supreme  court,  reported  in 
print.    I  was  not  then  on  the  bench. 

3d.  A  discovery  of  new  and  material  evidence  which 
could  not  before  be  obtained,  is  a  good  ground  to  open  a  for- 
mer judgment  or  decree. 

4th.  So  also  a  surprise,  as  to  a  matter  of  evidence,  or 
question  of  fact,  6ut  not  an  ignorance  or  pretended  surprsie, 
as  to  a  question  of  law. 

6th.  The  same  rules  prevail  in  a  court  of  equity  as  to  bills 
of  review,  to  re-examine  its  own  decrees. 

6th.  The  magnitude  of  the  property  in  question,  in  case 
of  doubt  and  difficulty,  is  a  ground  of  opening,  a  judgment 
or  decree,  but  magnitude  alone  is  not  enough. 

7th.  An  appeal  from  an  interlocutory  or  final  decree, 
brings  up  all  the  antecedent  proceedings,  which  are  of  course 
open  for  decision  here. 

8lh.  On  an  appeal  from  an  interlocutory  order  or  decree, 
this  court  may  proceed  to  a  final  decree,  if  all  the  merits 
appear  before  them. 

9th.  In  certain  specific  cases,  it  is  the  common  course  in 
chancery,  to  order  an  issue  to  be  tried  at  law,  but  in  all  cases 
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Astor  V.  Cooper. — M arrays  ▼.  OoaTerneur. — 6lc. 


it  is  in  the  sound  discretion  of  that  court.  If  theM:ase  do 
not  require  the  trial  of  an  Issue,  the  chancellor  ought  to  de- 
cide. 

10th.  A  question  upon  evidence. 

11th.  No  costs  or  damages  given  in  this  court  in  case  of 
a  reversal  against  the  party  coming  to  support  the  judgment 
or  decree  of  the  court  below. 


AsTOR  offainst  Cooper. 


A  judgment  of  the  supreme  court  was  reversed  of  coursey 
no  party  appearing  to  defend  it. 


MuRRATS  against  Gouverneur  and  Kemble. 

1st.  A  bill  of  exchange  drawn  by  one  of  the  plainti&  on 
another  of  their  house  in  London,  and  protested,  is  not  a 
payment  of  a  former  debt,  or  deemed  an  execution  of  a  for- 
mer contract. 

2d.  The  assignee  of  a  chose  in  action,  takes  it  subject  to 
all  equity  as  in  the  hands  of  the  assignor. 

3d.  The  action  for  mesne  profits  is  an  equitable  action  in 
which  all  proper  allowances  for  repairs,  &c.,  may  be  made. 


Cooper  against  Kerr. 


A  promissory  note  negotiable  and  endorsed  in  blank,  com- 
ing to  the  hands  of  an  administrator,  as  such  may  be  sued 
by  him  in  his  proper  name,  as  if  it  were  indorsed  to  him  in- 
dividually. 
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Deane  ▼.  Sicord. — Armstrong  Sl  Barnewall  v.  Gilchrist  — Alc. 


Deane  against  Sicord. 

Judgment  on  certiorari  was  reversed,  which  had  been 
affirmed  of  course  in  the  surpreme  court ;  and  this  court  also 
decided,  that  notwithstanding  our  statute,  a  judgment  in 
pounds  instead  of  dollars  was  amendable,  and  might  be  over- 
looked. But  it  being  strictly  an  error  they  ordered  the  costs 
in  error  to  be  paid  bv  the  plaintiff  here,  and  the  costs  in  the 
courts  below  by  the  defendant. 


Armstrong  and  Barnewall  against  GihcuRiBT* 

1st.  A  person  acting  as  agent,  and  having  guaranteed  the 
payment  of  a  note  of  his  principal,  is  entitled  to  retain  the 
money  of  his  principal  to  refund  to  himself. 

2d.  The  answer  of  a  defendant  in  chancery,  is  received 
as  true  unless  disproved,  and  he  swearing  to  a  compromise 
with  the  assent  of  the  plaintiffs,  his  principals,  it  must  pre* 
vail. 

3d.  The  whole  case  being  before  the  chancellor  although 
a  specific  and  not  general  relief  was  prayed,  he  ought,  and 
may  decide  on  the  whole  merits. 


MARCH  TERM,  1800. 

Dole  &  Judson  ads.  Woodworth  A  Rathbun. 

A  bill  to  be  relieved  against  a  judgment  in  the  supreme 
court,  on  a  note  given  for  Susquehanna  lands^  was  dismissed 
in  chancery,  and  the  decree  affirmed  here  by  some,  on  the 
ground  of  pari  delicto,  and  neither  party  to  be  relieved  in 
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<l 


Macomb  v.  Corp. — Ray  and  othera  y.  Bogert  and  others — dee. 


equity  ;  and  by  others  that  the  consideration  was  good.  Oa 
the  latter  point.  Justices  Benson,  Kent  and  myself  were  con- 
tra, and  we  went  on  the  first,  that  of  an  illegal  considera- 
tion. An  outstanding  note  for  the  same  consideration  was 
refused  to  be  enjoined.  The  opinion  of  the  majority  as  to 
the  validity  of  the  consideration  could  not  be  ascertained. 


Macomb  against  Corp. 


Notice  alleged  in  the  declaration  to  be  given  on  the  same 
day  after  a  demand  from  the  maker,  and  his  default,  is  good. 


Ray  and  others  against  Bogert  and  others. 

An  account  which  accrued  before  the  war,  during  which 
the  parties  were  scattered,  &c.,  and  notwithstanding  several 
circumstances  accounting  for  the  delay,  was  denied,  to  be 
opened  on  the  principle  that  the  demand  was  old  and  stale, 
not  as  barred  by  the  statute  of  limitations  which  was  not 
pleaded.  Justices  Benson  and  Kent  and  a  few  others  con- 
tra. I  should  also  have  been  contra,  but  was  absent  at  the 
March  circuit  in  New  York. 


Johnson,  Appellant,  against  Hart. 

Ist.  Trusts  in  equity  are  generally  governed  by  the  same 
rules  as  legal  estates. 
2d.  An  alien  may  purchase  and  hold  lands,  and  even 
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Lynch  and  Stou^hton  ads.  De  Viar. 

maintain  an  action  for  them  if  the  state  do  not  interfere,  or 
be  is  not  divested  by  a  descent,  in  which  case,  as  he  can 
have  no  heirs,  they  cannot  take. 

3d.  An  assignment  or  transfer  of  a  debt  secured  by  mort- 
gage, draws  after  it  the  benefit  of  that  security. 

4th.  The  person  having  the  legal  estate  by  mortgage  must 
be  a  party  to  a  suit  for  the  recovery  of  the  debt  secured 
by  it. 

5th.  All  persons  whose  interest  is  to  be  affected  by  the 
decree,  must  be  parties.  The  rule  on  this  subject  referred 
to.    Decree  unanimously  reversed. 


FEBRUARY  TERM,  1802. 

Lynch  &  Stoughton  ads.  Ignatius  De  Viar,  Admin- 
istrator. 

1st.  An  account  rendered  by  one  party  and  not  assented 
to  by  the  other,  is  not  an  account  stated  or  settled  so  as  to 
carry  interest. 

2d.  Money  received  by  one  party,  the  proceeds  of  a  joint 
enterprise  with  another,  which  was  terminated,  carries  in- 
terest from  the  time  the  enterprise  was  Buded  and  when  it 
was  in  the  power  of  the  party  to  pay  over  the  proceeds. 

3d.  An  accountable  receipt  or  promise  to  do  this  not  being 
delivered  up,  is  no  reason  for  not  paying  the  money,  and  a 
condition  that  an  indemnity  should  be  given  against  it,  as 
ordered  by  the  chancellor,  was  directed  to  be  dispensed  with. 
I  gave  the  only  written  opinion  in  the  case^  and  the  coiirt 
adopted  it  unamimously. 

Vol.  hi.  88 
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Hikok  V.  Scribner. — Leavenworth  v.  Bowne. 


HiKOK  against  Scribner. 

A  decree  reversed  because  all  parties  in  interest  were  not 
before  the  court,  and  because  in  its  operation  it  must  affect 
the  rights  of  others,  and  compel  the  appellant  to  obtain  the 
performance  of  certain  acts  from  them  which  he  had  no 
power  to  oblige  them  to  do.  It  was  a  decree  morally  im- 
possible to  be  executed.  The  rules  on  the  subject  of  parties 
to  a  suit  generally  stated. 


FEBRUARY  TERM,  1804 

Leavenworth  against  Bowne,  and  in  three  other  suits 
by  the  same  plaintiff  against  other  insurers. 

Ordered  that  the  mariners'  wages  and  provisions  from 
the  time  of  the  vessel's  capture  to  the  day  of  her  leaving 
Ramsgate  be  added  to  the  expenses  of  reclaiming  the  pro- 
perty, and  that  the  aggregate  sum  be  paid  ratably  by  the 
several  underwriters  on  the  vessel,  cargo  and  freight ;  that 
the  cargo  be  valued  at  its  first  costs  and  charges  at  the  port 
of  departure,  the  vessel  at  four-fifths  of  her  actual  value  at 
the  same  place,  exclusive  of  outfits,  and  without  regard  to 
any  valuation  in  the  policy ;  and  the  freight  at  one-half  of 
what  was  agreed  to  be  paid  at  Havre ;  that  the  underwriter 
on  freight  pay  eight-ninths  of  the  same,  which  on  this  cal- 
culation shall  fall  on  the  freight,  and  those  on  the  ship  the 
whole  of  the  contribution,  which  shall  belong  to  her,  and 
also  one-ninth  of  that  which  is  to  be  borne  by  the  freight. 
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Smith  V.  Bell  and  others. 


Smith  against  Bell  and  others. 


'O 


In  Error  from  the  Supreme  Court,  180$. 

« 

The  judgment  of  the  Supreme  Court  was  reversed,  and 
the  only  written  opinion  given  was  that  of  Chancellor  Lan- 
sing, who,  after  considerable  argument  to  show  that  the  al- 
lowance of  new  for  old  is  reasonable,  and  supported  by 
usage,  concludes  thus,  "  From  the  nature  of  the  contract  of 
insurance,  I  think  the  allowance  for  replacing  the  old  mate- 
rials with  the  new  is. reasonable  and  proper,  and  if  so,  that 
as  the  deduction  is  professedly  made  on  the  principle  that 
the  value  of  the  subject  insured  has  been  enhanced  to  that 
amount,  that  deduction  ought  to  be  made  before  the  test  of 
a  technical  total  loss  or  not  is  applied ;  for  the  doctrine  of 
technical  total  loss  is  expressly  founded  on  the  position  that 
the  subject  insured  has  been  deteriorated  more  than  one 
half.  I  am  therefore  of  opinion^  that  the  judgment  of  the 
Supreme  Court  be  reversed." 


INDEX. 


Of  mit  by  civil  death. 


ABANDONMENT. 

See  Insurance. 

ABATEMENT. 

Graham  v.  Adams  et  alt  523.    See  vol.  2,  p.  408. 

See  Practice. 


ABSENT  AND  ABSCONDING  DEBTORS. 

See  Dbbtoes. 

ACCORD  AND  SATISFACTION. 

I.   What  constitutes. 
JI.  Of  the  effect  of  a  tender  and  refusal  after  Accord, 

I.   What  constitutes. 

1.  An  accord,  in  order  to  be  an  efiectnal  plea  in  bar,  must  be  ezeeated  and 
satisfied  with  a  recoqfipense  in  fact,  or  with  an  action,  or  other  remedy  to 
ezecnte  it  and  recover  a  recompense.  Per  Thompton,  J.,  the  other  judges 
ace.    Voit  j>  WooUey  v.  Houston^  243. 

II.  Of  the  effect  of  a  tender  and  refusal  after  Accord. 

2v*  A.  being  indebted  to  B.  by  a  promissory  note,  for  $1,167,  it  was  agreed  in 
writing  between  them,  that  A.  sho.uld  deliver  to  B.  as  much  coal  at  ten 
dollars  per  chaldron,  as  would  amount  to  the  sum  dne  on  the  note,  the 
coal  to  be  of  the  like  quality  with  that  purchased  by  A.  of  B.  out  of  a  cer- 
tain ship.  No  time  or  place  was  fixed  for  the  delivery,  A.  having  in  his 
coal  yard  a  large  quantity  of  coal,  and  sufiicient  of  the  quality  mentioned, 
though  consisting  of  difibrent  kinds,  immediately  afterwards,  and  at  difierent 
times,  tendered  to  B.  the  coal,  in  satisfaction  of  the  note,  and  B.  made  to 
objection  to  the  place  or  mode  of  delivery,  bat  said,  %i  one  time,  he  would 
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In  an  action  for  money  had  and  received,  6lc.  broaght  by  B.  against  th9 
company,  to  recover  back  the  465  dollars,  and  also  the  diTidends,  after  the 
20th  of  Janoary,  1797 ;  it  was  held  that  the  action  would  lie,  and  that  the 
plaintiff  was  entitled  to  recover  the  465  dollars  paid  by  him,  bat  not  the 
dividends  received  by  the  defendants,  prior  to  the  30th  of  January,  171^8, 
as  the  defendanti  had  an  equitable  lien  on  that  money,  iu  their  hands,  to 
pay  the  note  of  A.,  which  was  actually  due  to  them,  before  they  had  no- 
tice of  the  assignment  to  B. 

Batee  v.  The  New  York  hu.  Co.,  238,  559. 
Cases  and  anthoritaes,  343,  n.  (a.) 

II.  Debt. 

1.  On  Voluntary  Payment 

3.  A  note  was  lost  or  mislaid,  and  A.  the  maker  having  paid  the  amonnt  to  B. 
the  holder,  took  his  bond  of  indemnity  against  the  note,  &c.,  aud  after- 
wards, A.  having  a  demand  against  B.  for  money,  B.  refused  to  pay,  witli- 
out  first  deducting  the  amount  of  the  note,  to  which  A.  consented  and 
took  the  balance,  and  a  receipt  from  B.  for  the  amount  of  the  note  as  due, 
and  afterwards  brought  an  action  against  B.  on  his  bond  of  indemnity.  It 
was  held  that  the  second  payment  being  voluntary  on  the  part  of  A.  and 
no  fraud  alleged  on  the  part  of  B.,  no  action  could  be  maintained  against 
him  ou  the  bond.    Bazen  v.  Roget,  87. 

Cases  and  authorities  on  voluntary  payments,  89,  n.  {a)  to  Baxen  v.  Roget 

3.  Evidence  in. 

4.  A  deliberate  acknowledgment  of  a  note  being  due  ought  to  conclude  the 
party,  unless  strong  evidence  be  offered  to  show  a  mistake. 

Baxen  v.  Roget,  Bad.  Mss.  53& 

5.  Upon  plea  of  nil  debet  to  debt  on  a  judgment  of  a  neighboring  state. 

Rush  V.  Cobbett,  500.    S.  C.  vol.  2,  p.  256L 
Cases  and  authorities,  457,  n.  (a.) 

III.  Covenant, 

I.  When  it  will  lie. 

Executors  of  Van  Rensselaer  v.  Executors  of  Plainer ,  475.    S.  C.  vol.  2, 

p.  17. 
Devisees  of  Van  Rensselaer  v.  ExWs  of  Plainer,  475.    S.  C.  vol.  2,  p.  24. 

3.  Damages. 
Ex*rs  of  Van  Rensselaer  v.  Ex'rs  of  Plainer,  475.    S.  C.  vol.  3,  p.  17. 

IV.  Conimeiicemcnt  of — what. 

6.  The  issuing  of  the  writ  iu  a  cause  is,  for  every  material  purpose,  the  com- 
mencement of  the  suit.    Carpenter  v.  Butterfield,  145. 

Cases  and  authorities,  146,  n.  (at.) 

7.  Under  the  Code  of  Procedure  of  the  State  of  Now  York,  U6-1,  146-3.  . 
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V.  Right  of  J  not  divested  after  commencement,  except  by 

some  act  of  the  Plaintiff, 

8.  Where  a  right  of  action  is  vested,  and  an  action  commenced,  nothing  can 
deprive  the  plaintiff  of  his  right  to  recoTer,  except  some  act  done  by  him- 
self in  relation  to  that  right    CarperOer  t.  Butterfield,  145. 

ADMINISTRATOR- 

See  Executor. 

ADULTERY,  EVIDENCE  OP. 

Confesnons  of  the  wife  connected  with  other  proof  and  not  firandalently 
made.    Doe  v.  Roe,  424.    S.  C.  vol.  1,  p.  25.    See  also  id.  26,  n.  (a.) 

AFFIDAVIT. 
I.  On  Motion. 

1.  For  CornmiMwn. 

0.  May  be  made  by  a  third  permnu 
b.  What  it  must  contain, 

2.  To  found  motion  for  mandamus — what  it  ehould  contain^ 

3.  To  change  the  Venue. 

a.  May  be  made  by  Defendant* 9  Attorney, 

b.  What  it  muet  contain* 

4.  SuffUmentary  Affidavit. 

5.  Counter  Affidavit, 

I.  On  Motion. 

1.  For  Commieaion. 

a.  May  be  made  by  a  third  pereon. 
Van  Demar  v.  Van  Zandt,  484.  S.  C.  nom.,  Demar  and  Wife  t.  Van  Zandt, 
vol.  2,  p:  69. 

b.  What  it  muet  contain. 
Franklin  v.  United  Ins,  Co.,  484,  504    S.  C.  vol.  2,  p.  68,  285. 

2.  To  found  motion  for  mandamue — what  it  should  contain. 
Matter  of  Oephard,  434.    S.  C.  vol.  i,  p.  134.    See  also  vol.  2,  p.  217-62, 
63,  §  47. 

3.  To  change  the  Venue, 
a.  May  be  made  by  Defendants  Attorney. 
Scott  V.  Gibbs,  472.    S.  C.  vol.  2,  p.  116. 

Vol.  m.  S9 
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h.  What  it  must  contain* 
Id.  and  Whealon  v.  Slosson. 

See  Infra,  6. 

• 

4.  Supplementary  Affidavit* 
Cannot  be  read  in  support  of  a  motion. 
Campbell  v.  Grover,  468.    S.  C  nom.,  Campbell  ▼.  Qrooer^  vol.  2,  p.  I05w 

5.  Counter  Affidavit. 

a.  It  may  be  read  without  the  copy  having  been  served.    Id, 

b.  On  motion  to  charge  the  venue  what  it  ought  to  contain. 

Scott  J,  Gibbs,  473.    S.  C.  Yol.  2,  p.  116. 

AGENTf 

I.   The  Contract  of  Agency. 
11.  Lien  of  Insurance  Broker  07i  Policy. 

III.  Ratification  of  acts  of  by  assent. 

IV.  Bight  of  Retainer. 

V.   When,  personally  liable. 

Mistake,  misapprehension,  or  negligence. 

I.  The  Contract  of  Agency. 

1.  A.  was  at  Trinidad  in  Cuba,  where  he  received  vesaela  nnd  cargoes  coangned 
to  him  by  B.  and  G.  of  New  York,  and  in  which  A.,  B.  and  C.  were  jointly 
interested.  In  April,  1800,^.  porchaeed  a  prize  vessel,  ftnd  sent  her  with 
a  small  cargo,  on  the  29th  May,  to  tbe  Havana.  On  the  return,  of  a  Tea- 
sel from  Trinidad  to  New  York,  which  had  been  sent  oat  by  B.  and  C.  to 
A.,  B.  was  informed  by  the  master,  that  A.  had  pnrchased  a  prize  yemel 
called  the  Chance,  and  that  she  was  to  come  to  New  York  with  a  cargo  ; 
and  B.,  without  receiving  any  information  from  A.  himself,  or  any  order 
for  the  purpose,  on  the  16th  June,  caused  the  vessel  and  cargo  to  be  insnted 
at  and  from  Trinidad  to  New  York,  and  paid  the  premium.  The  broker, 
at  the  time  he  effected  the  policy,  told  the  insurer,  that  the  plaintiff  did  net 
know  whether  the  vessel  and  cargo  had  been  purchased  for  A.  or  B.  or  C, 
and  that  he  had  no  orders  to  have  them  insured  ;  but  that  A.  had  the  funds 
of  B.  and  C,  and  they  had  just  heard  the  vessel  was  coming  to  New  York. 
The  policy  was  effected  for  account  of  A.  or  C.  or.B.  and  C,  or  any  other 
person,  &c.,  in  the  usual  form. 

The  vessel  not  having  come  to  New  York,  B.  afterwards  brought  an  actioa 
against  the  insurers,  to  recover  back  the  premium,  and,  at  the  trial,  A.  who 
had  been  previously  released  by  B.,  was  admitted  as  a  witness,  and  testified 
that  the  vessel  and  cargo  were  his  sole  property,  and  were  purchased  on  his 
own  account,  and  that  neither  B.  nor  C.  nor  any  other  person,  had  any  ia* 
terest  in  them ;  and  that  he  sent  her  to  the  Havana,  and  though  he  wrote 
to  B.  and  C.  in  May,  he  never  informed  them  of  tbe  purchase,  or  ever 
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^Te  any  orders  to  themi  or  to  any  other  person,  to  have  the  vesael  inaared 
in  New  York. 
It  was  held,  that  A.  under  the  circumstances,  was  a  competent  witness ;  that 
B.  was  not  his  agent ;  and  that  the  supposed  interest  of  B.  beingr  a  mistake, 
no  risk  was  run,  and  that  the  plaintifF,  was,  therefore,  entitled  to  a  retnrn 
of  premium.  Steinhack  v.  Rhijielander  and  others,  268,  565.  Same  v. 
Churchy  268,  554. 

2.  The  principle  of  these  cases  questioned. 
Cases  and  authorities,  282,  n.  (a.) 

II.  Lien  of  Insurance  Broker  on  Pblicy. 

3.  An  agent  who  effects  a  policy  in  the  name  and  for  the  benefit  of  another, 
cannot  transfer  or  pledge  the  policy  as  a  security  for  his  private  debt ;  the 
creditor  who  takes  it  must,  from  the  face  of  the  policy,  have  notice  of  the 
interest  of  the  assured,  and  if  he  receives  money  upon  it  must  refund,  ex- 
cept as  to  the  mere  commissions  of  the  agent. 

Foster  v.  Hoyt  ^  Tom»  510.    S.  C.  vol.  2,  p.  327. 

III.  Ratification  of  acts  of  hy  assent. 

.Towle  V.  Sievensorit  435.    S.  ^.  vol.  1 ,  p.  110.  * 

IV.  Right  of  Retainer. 

4.  A  parson  acting  as  agent,  and  having  guaranteed  the  payment  of  a  note 
of  his  principal,  ia  entitled  to  retain  the  money  of  bis  principal  to  re  fund 
to  himself.    Armstrong  4*  BarnetoaU  v.  Gilchrist ,  607.    S.  C.  vol.  2.  424. 

• 

V.   When  personally  liable. 

Mistake,  misapprehension,  or  negligence. 

5.  Where  the  insured  employed  a  factor  or  agent  to  settle  with  tke  iusnrers 
for  a  total  loss,  and  an  abandonment  was  duly  made,  and  th^  ageot,  after- 
wards, through  mistake  or  misapprehension  of  a  letter  of  the  insured,  or 
from  negligence,  adjusted  the  claim  with  the  insurers,  as  av  average  loss, 
at  20  per  cent,  and  cancelled  the  policy  ;  it  was  held,  that  the  agent  was 
responsible  for  the  whole  amount  being  conttdered  as  substituted  in  the 
place  of  the  insurers.    Rundle  v.  Moore  ^Pollock,  36,  530. 

See  Authority. 

ALIEN. 

I.  Dower  of  in  lands  held  before  July  4,  1776. 
II.  Descent  of  Property,  if  acquired  previous  to  th^ 
Revolution. 
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III.  Escheat. 

IV.  Naturalization^  effect  of, 

V.  The  objection  of  Alienism  not  favored. 
VI.  Right  of  Expatriation. 

I.  Dower  of  in  lands  held  before  July  4,  1 776. 

1.  In  dower.  The  demaDdant  had  always  been  a  Britiah  aobjeci  and  resided 
In  Ireland :  her  husband  an  American  before  the  revolution  ;  adjudged  that 
she  might  reeover  dower  on  all  the  lands  whereof  her  husband  was  seised 
before  the  4th  of  July,  1776,  and  no  other.    KeUy  y.  Harriaon,  476. 

II.  Descent  of  Property,  if  acquired  previous  to  the  Rev- 
olution. 

2.  The  American  revolution  worked  no  forfeiture  of  previously  vested  rights 
in  lands.  Where  a  British  subject  died  seised  of  lands  in  this  state,  in  1752, 
leaving  daughters  in  England,  who  married  British  subjects,  and  neither 
they,  nor  their  wives,  were  American  citizens  ;  it  was  held  that  the  hus- 
bands of  the  heiresses  might  be  joined  in  a  demise  with  their  wives,  in  or- 
der to  maintain  an  action  of  ejectment ;  and  that  even  if  the  marriages 
were  subsequent  to  the  American  revolution,  such  marriages  with  aliens 
would  not  impair  thp  righti  of  the  wives,  nor  prevent  the  full  employment 
of  the  property,  according  to  the  laws  of  the  marriage  state ;  especially, 
after  the  provision  contained  in  the  ninth  article  of  the  treaty  of  amity  and 
commerce  #ith  Great  Britain,  of  the  9th  November,  1794. 

Though  in  case  of  a  purchtise,  the  law  will  recognize  the  title  of  an  alien  in 
lands,  until  office  found  ;  yet  in  case  of  a  deacent^  the  law  takes  no  notice 
of  an  alien  Keir,  on  whom,  therefore,  the  inheritance  is  not  cast.  Bat 
where  the  title  to  land  in  this  state  was  acquired  by  a  British  subject,  prior 
to  th«  American  revolution,  it  seems,  that  the  right  of  such  British  subject 
to  tranmit  the  same,  by  descent,  to  an  heir,  tn  esse,  at  the  time  of  ths 
revolution,  continued  unaltered  and  unimpaired ;  the  case  of  a  revolution 
or  diviirton  ol  an  empire,  being  an  exception  to  the  general  rule  of  law  on 
this  subject.    The  objection  of  alienism  is  not  to  be  favored. 

Jaekson,  ex  dem,  Gansevoort  v.  Lunn,  109,  539. 

ni.  Escheat. 

3.  No  tiUe  vests  in  the  state  till  office  found. 

Jackson,  ex  dem.  Oansevoort  v.  Lunn,  109,  S39.  The  Same,  ex  dem.  Cui» 
verhouse  v.  Beach,  467. 

IV.  Naturalization^  effect  of 

4.  A  naturalization  retrospects  and  confirms  a  former  title. 

Jackson,  ex  dem.  Culverhouse  v.  Beach,  467.    See  S.  C.  vol.  I,  p.  399. 
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V.  The  objeeiion  of  Alienism  not  favored. 

Jackion,  ex  dem,  Oansevoort  t.  Lunu,  109. 

YI.  Right  of  Expatriation. 

5.  Petition  to  remoTo  a  cause  to  the  conrt  of  the  United  States,  refused,  tha 
defendaDt  being  naturalized  here  in  1784,  afterwards,  in  1795,  became  the 
Spanish  Consul,  and  took  the  oath  of  allegiance  to  the  King  of  Spain,  but 
continues  to  reside  here.    Fish  v.  Stoughton,  522.    S.  C.  vol.  2,  407. 

AMENDMENT. 
I.  Of  Declaration  after  plea. 

1.  Jneretue  of  Damages, 

S.  Addition  of  Defendant  after  plea  in  abatement. 

IL  By  adding  new  pleas. 

III.  After  Verdict. 

1.  Jurata  and  dettringaa. 
3.  Fieri  facias* 

IV.  On  Error. 

Y»   Upon  what  terms.  * 

I.  Of  Declaration  after  plea. 

I.  Increase  of  Damages. 

1.  Damages  in  the  narr.  increased  from  (600  to  ( 1200,  on  payment  of  costs, 
and  allowing  the  defendant  to  plead  de  novo.  No  bail  was  entered ;  if  it 
had  been^  the  court  would  protect  the  bail  against  the  increased  sum. 

McDonald  y.  Bogert,  490.    S.  C.  vol.  2,  p.  219. 

2.  Addition  of  Defendant  after  plea  in  abatement, 

2.  A  plaintiff  cannot  sue  joint  debtors  seyerallj,  and  afterwards  move  to 
amend,  by  declaring  against  them  jointly,  he  must  sue  them  jointly,  ac- 
cording to  the  nature  of  his  demand. 

Shuts  T.  Davis,  513.    S.  C  vol.  2,  p.  336. 

IL  By  adding  new  pleas. 

3.  The  rule  permitting  a  party  to  amend  after  a  pleading  is  demurred  to,  does 
not  allow  him  to  add  new  pleas.  After  demurrer  by  plaintiff  he  comes  too 
late  to  strike  out  incompatible  pleas. 

Dole  V.  Moulton,  444.    S.  C.  vol.  1,  p.  246. 

■ 

ni.  After  Verdict. 

1.  Jurata  and  distringas. 

4.  Motion  to  amend  the  jurata  and  distringas  granted  after  verdict,  without 
costs.    Beermance  v.  Delamater,  463.    S.  C.  vol.  1,  p.  220. 
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3.  Fieri  faeioM, 

5.  Afi'fa,  allowed  to  be  amended  after  it  was  returned  satisfied. 

Phelpi  T.  BaU,  424.    S.  C.  toL  1,  p.  31. 

IV.  On  Error. 

6.  On  error  coram  volnt,  an  amendment  suggesting  the  death  of  one  of  tho 
defendants,  pending  the  original  action  allowed  on  payment  of  costs. 

MamiUon  ▼.  Holemnb,  423.    S.  C.  vol.  1,  p.  29. 

Y. .  Upon  what  terms. 

7.  When  a  plaintiff  moves  to  amend  his  declaration,  it  must  be  on  paynAnt 
of  costi  and  granting  an  imparlance. 

Holmes  ▼.  Laming,  446.    S.  C.  vol.  1,  p.  248. 

AMENDMENT  OF  TERDICT. 
See  Yerdict. 

APPEAL. 

See  Practice  in  the  Court  of  Errors.   Costs  in  tbr 

Court  of  Errors. 

ARREST  OP  JUDGMENT. 

Where  an  indictment  was  fonnd  at  the  general  eeeeions  of  the  peace,  of  the 
county,  in  which  the  defendant  was  convicted  at  the  oyer  and  terminer, 
and  the  indictment  was  removed  into  this  court,  with  a  caption  statingr 
that  the  grand  jury  were  sworn  and  charged,  omitting  the  words  **  then 
and  there,*'  on  motion  in  arrest  of  judgment,  the  omission  of  those  words, 
was  held  fatal,  and  the  judgment  arrested. 

The  People  v.  Ouerneey,  265-3,  56?. 

Bat  see  267,  n.  (a),  that  certainty  to  a  common  intent  is  sufficient  in  the 
caption  of  an  indictment. 

See  Practice. 

ASSIGNMENT. 

I.  Protection  of  the  right  of  the  Assignee. 
II.  Assignment  of  Property  subject  to  lien. 

I.  Protection  of  the  right  of  Assignee. 

After  a  judgment  is  assigned  to  an  innocent  third  party,  the  court  will  not 
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Award  an  mae  at  the  iiutanee  of  a  defendant,  to  try  the  faet  of  nsnry  al« 

leged  by  him  to  impeaoh  it. 
After  notice  of  an  asngnment,  satiefaction  was  acknowledged  and  entered 

of  record  ;  orderedi  that  the  same  be  Taeatedi  and  the  parties  be  left  in 

statu  guo  as  to  the  claims  of  the  assignee.    The  ^urt  will  thns  take  no* 

tice  of  the  righti  of  an  assignee.    Wardel  r.  EdeHf  500. 
See  8.  C.  toI.  2,  p.  121.    See  also  Andrews  y.  Beeeher,  toI.  1,  p.  411. 

II.  Assignment  of  Property  subject  to  lien. 

Waddington  ▼.  Vredenburgh,  495.    a  C.  toL  9,  p.  227. 

•  ASSUMPSIT. 

L  Consideration. 

II.  Pleading. 

III.  Evidence, 

I.  Consideration. 

An  original  promise  to  iDdemnify  against  an  act  to  be  done,  is  not  within  the 
statute  of  frauds.    Allaire  ▼.  Ouland,  478.    S.  C.  Tol.  2,  p.  52. 

II.  See  Pleading. 
III.  See  Evidence. 

ATTACHMENT. 
See  Practice.    Sheriff. 

ATTAINDER. 

1.  Effect  of. 

II.  Dower  right  of  vnfe  of  attainted  person. 

III.  Proceedings  in  cases  of. 

I.  Effect  of. 

1.  In  consequence  of  the  Stotnte  2Ist  Haroh,  1783,  suspending  the  Statute 
of  limitations,  durmg  the  war  and  the  Statute  26th  February,  1788,  saving 
the  plaintiff's  right  of  action  where  the  defendant  was  out  of  the  State,  a 
person  within  the  lines  of  the  enemy,  during  the  war,  and  departing  witli 
them  out  of  the  jurisdiction  of  the  State,  at  the  close  of  it,  was  deemed 
during  the  war,  and  during  eueh  departure,  to  ht  out  of  the  State,  and 
therefore  not  protected  by  the  limitation. 

Sleght  Y.  Kane,  4^.    8.  C.  Tol.  2,  p.  236. 
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9.  Defendant  m  liable  to  pay  his  debta»  although  hii  pfoperty  was  eonfiaealed. 

SUghi  T.  Kane,  497.    B.  C.  vol.  9»  p.  336. 

11.  Dower  right  of  wife  of  attainted  person. 

3.  Attainder  of  the  hntband,  not  a  fbifeltura  of  the  widow's  dower. 

Palmer  t.  H&rtonp  435.    S.  C.  toL  1,  p.  37. 

III.  Proceedings  in  cases  of, 

4.  A  conviction  and  attainder  in  pumianee  of  the  act  of  the  S3d  October,  1779, 
coniidered  as  a  statute  attainder. 

Strictness  in  the  name  of  a  person  so  attainted  not  necessary.    Legidative 

proceedings  are  not  subject  to  the  ordinary  legal  rales. 
The  rale  in  such  cases  is^  that  an  incomplete  description  may  be  aided  by 

proof,  but  a  false  or  repugnant  description  cannot 
An  intermediate  name  omitted  is  therefore  not  materiali  if  the  identity  of 

the  perwn  be  proved. 
Qirere,  whether  a  person  can  legally  have  more  than  one  name  of  baptism  7 

(Vide  Sbep.  Touch.  336,  against  it.) 

Jackmm,  ex  dem,  St,  Croix  v.  Sands,  491.    S.  C.  vol.  3,  p.  367 

ATTORNEY. 

I.  Cannot  a^  merely  as  Agent  in  a  Suit. 
II.  Privilege. 
111.  Service  of  Notice  of  DecUh  of 

I.  Cannot  act  merely  as  Agent  in  a  Suit. 

1.  An  attoraey  cannot  act  as  agent  for  a  party  without  appearing  as  his  at* 
tomey.    To  appear  as  an  agent  is  improper  eondnot 

Hey  era  ▼.  Denning,  431.    8.  C.  vol.  1,  p.  193. 

II.  Privilege. 

3.  An  attoraey's  relinquishing  practice  for  one  year,  will  oost  him  of  his  priTi- 
lege.    Brooke  v.  Patterson,  473.    S.  C.  vol.  3,  p.  103. 

III.  Service  of  Notice  of  Death  of 

3.  Where  the  attorney  of  a  party  dies,  actual  notice  or  warning  mnst  be  given 
to  him  to  appoint  another  attoraey.  A  notice  put  up  in  the  clerk's  office , 
or  a  notice  of  the  proceedings  in  the  cause,  is  not  sufficient. 

Hildreth  v.  Harvey,  300.    Cases  and  anthorities,  301,  n.  (a.) 

See  Costs.    Pleas  and  Pleadings.    Practice. 
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1.  The  land  of  A.  was  advertised  for  sale  by^nie  aberiff  on  an  ezecation 
against  A.,  at  the.  silt  of  B.  C.  who  had  purchased  the  land  without  know- 
in|r  of  the  judgment  aod  ezecutioo,  agreed  with  B.  who  attended  the  sale, 
that  if  ho  w<mM(.'tiei  bid  against  him  he  would  pay  B.  the  amount  of  his 
execution,  and  give  him  his  note  for  the  further  sum  of  150  dollars,  and  B. 
secedA]  to  (Vfe  terms  and  desisted  from  bidding. 

In  an  action  on  the  note  against  C,  by  the  second  endorsee,  to  whom  it 
had  been  negotiated,  after  it  became  due  and  with  a  knowledge  of  the  cir* 
cumstances,  under  which  it  was  given,  it  was  held  that  the  consideration 
of  the  note  might  be  inquired  into ;  and  that  the  consideration  being  un- 
conscientious, and  against  public  policy,  the  note  was  void. 

Jont9  V.  Canoell,  29.    Cases  and  aatboritiesy  34,  n.  (c)  and  {jfy 

S.  What  bidding  illegal,  p.  32,  n.  (6.) 

AVERMENT. 
See  Pleading. 

AUDITA  QUERELA. 

s 

Waddingtan  r.  Vrtdtnbwrg,  495.    S.  C.  vol.  3,  p.  337. 

AUTHORITY. 

1.  A  person  who  signs  a  note  in  the  name  of  another,  as  his  attorney,  with- 
out any  anthoriiy  for  that  purpose,  is  personally  liable  on  the  note,  to  the 
party  who  accepts  the  note,  under  such  mistake  or  imposition. 

Duttnbury  v.  £/its,  70,  532.    Cases  and  authorities,  71,  n.  (a.) 

9.  An  agent  cannot  bind  his  principals  in  a  joint  contract  with  another.  If 
he  make  such  contract,  he  is  personally  liable,  as  in  the  case  of  Duten^ 
hurjf  T.  EUi$t  p.  70.    Cottrel  v.  Tkornt  544 

BAIL  AND  BAIL  BOND. 

I.  Exception  to — Action  on  Bail  Bond. 
n.  Exoneretur* 

1.  VTher^  principal  diackargtd  us  a  hankrupU 

9.  Where  diecharge  obtained  within  the  8  daye  of  grace, 

3.  Order  to  ehow  cause  why  it  ehould  not  be  entered. 

4.  Upon  eurrender, 

IIL  Proceedings  against  Bail. 

1.  Lachee  of  BaiL 

9.  Bail  are  not  especially  favored, 
3.  Pleadings. 

Vol.  IIL  90  % 
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IV,  Relief  to. 
Y.  Costs  in  actions  against 

I.  Exception  to — Action  on  Bail  Bond. 

1.  Jodgment  on  bail  bond  set  aside,  becaiue  plaintiff  had  not  in  time  excepted 
against  the  special  bail  before  the  suit  was  brought. 

Ferris  t.  Pkelpt,  446.    S.  C.  vol.  1,  p.  349. 

II.  Exoneretur. 

1.  Wlure  principal  discharged  as  a  Bakkrupt 

3.  The  principal  being  discharged  as  a  bankrupt,  the  court  will  order  an  sx- 
onsretur  on  the  bail  piece  without  a  surrender. 

Ingraham  ads.  Kanes,  521.    S.  C.  Tol.  2,  p.  403. 

3.  Where  discharge,  obtained  within  the  8  datfs  of  grace, 

3.  If  the  discharge  be  obtained  within  the  8  days  of  grace»  the  court  will  order 
an  ezoneretnri  on  payment  of  costs. 

Kanes  y.  Ingrahamy  531 .    S.  C.  toL  3,  p.  4€9. 

3.  Order  to  show  causs  why  it  should  not  he  entered. 

4.  A  judge  at  his  chambers  may  make  an  order  sedente  aaria  to  show  cause 
why  an  ezoneretur  should  not  be  entered. 

Strang  v.  Barber,  461.    8.  C.  vol.  I,  p.  329. 

4.  Upon  surrender. 

5.  The  surrsnder  before  him  preTioos  to  such  order,  if  within  the  8  days  oC 
gnMf  is  in  tims.    Strang  w.  Barberf  461.    8.  C.  toL  1>  p.  339. 

III.  Proceedings  against  Bail. 

1.  Laches  of  BaiL 

6.  After  judgment  on  set.  fa.  against  bail  and  execution  issued,  and  two 
terms  intervene  they  come  too  late  to  object  that  the  Scufa.  did  not  lay  4 
d|iys  in  the  sheriff's  office. 

Jones  T.  Dunning,  485.    8.  C.  vol  3,  p.  74^ 

3.  Bail  are  not  especially  fnored. 

7.  Motion  to  set  aside  a  default  on  an  affidavit  of  meiiti,  and  on  the  gronnd 
of  neglect  of  pleading  occasioned  by  urgent  hnsinsM,  denied.  Although 
it  be  A  case  of  bail  when  they  mean  to  defend  by  pUa  to  the  merits  and 
not  to  surrender,  they  are  not  favored. 

Oorham  v.  Lansing,  469.    8.  C.  vol.  3,  p.  107. 

9.  Pleadings. 

8.  A  person  sued  as  special  bail  allowed  by  plea  to  traverse  the  fact  that  he 
is  not  the  same  peiaon,  although  of  the  same  name  and  descriptipn. 
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The  plea  averred  that  there  was  another  of  the  same  name,  Ac.  who  became 
the  bail,  and  that  the  defendant  was  not  the  same,  &c.,  the  fact  that  there 
was  not  another  of  the  same  name ;  held,  not  material  after  iaine  and 
▼erdict    Reonard  ▼.  Noble,  51 1.    S.  C.  yol.  2,  p.  293. 

IV.  Relief  to. 

9.  A  defendant  on  a  bail  bond  suit,  may  at  all  timea  discharge  himself  bj 
paying  the  debt  and  coats  in  the  original  soit,  and  the  costs  of  the  bail 
bond  suit.     TredwM  v.  MeKeel,  517. 

10.  On  bail  bonds,  the  equitable  power  of  the  court  arises  only  after  the  eoU' 
diium  i»  forfeited,  and  will  not  before  be  eze^xsised. 

Bird  Y,  Mabbit,  423.    S.  C.  vol.  1,  p.  31. 

11.  A  discharge  of  bail  on  payment  of  costs  is  a  condition  which  they  must 
offer  to  perform,  without  waiting  for  a  demand  or  tender  of  a  bilL 

Catheari  v.  Cannon,  443.    S.  C.  voL  1,  p.  220. 

Y.  Costs  in  actions  against. 

12.  A  suit  on  bail  bond  allowed  to  proceed  to  compel  the  payment  of  costs 
agreed  to  be  paid  upon  a  settlement  between  the  parties,  and  the  defend- 
ant, having  since  pleaded  to  the  action  on  the  bail  bond,  and  safiered  a 
considerable  time  to  elapee,  will  not  interfere,  if  he  was  originally  entitled 
thereto. 

Campbell  v.  Orover,  468.    S.  G.  voL  2,  p.  105. 

See  HoMiNE  Replegianoo.    Pbactice* 

BAILMENT. 
Degree  of  Diligence  required  of  Bailee. 

1.  An  agent  receiving  a  bill  of  exchange  as  bailee  from  another,  to  be  cred- 
ited to  his  principal  in  other  transactipns,  or  to  return  the  bill,  is  liable  for 
the  amount  of  the  bill  if  such  credit  be  obtained,  and  the  means  of  paying 
it  pass  through  his  hands. 

S.  A  general  bailee  is  bound  to  use  a  degree  of  diligence  and  attention  ade« 
quate  to  the  trust  reposed  in  him,  and  according  to  iti  nature. 

Rutgers  v.  Sweet,  478.    See  Rutgers  v.  Lueet,  vol.  2,  p.  92. 

BANK  OF  THE  UNITED  STATES. 

Whether  the  act  incorporating  the  president,  be  public  or  private,  it  is  not 
necessary  to  be  set  forth.    So  held  on  demurrer. 
Bank  of  the  United  Statee  v.  Haskine,  435,    See  &  C.  vol.  1,  p.  132. 
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BANKRUPT. 

Effect  of  Discharge  on  liability  of  Bail. 

A  release  of  the  prisoner  by  the  iherifif)  in  conseqaenee  of  a  discharge  by  tbo 
bankrupt  law  of  the  United  States,  will  not  renew  the  responsibility  of  Um 
bail ;  it' operates  only  on  the  righti  of  the  plaintiff 
MUna  Y.  OretHt  503.    8.  C.  nom.  MUner  ei  oL  y.  Green,  vol.  3,  p.  383. 

BIDDING  AT  AUCTION. 

See  Auction.    Sale  at  Auction. 

BILL  IN  CHANCERY. 

See  Chancery. 

BILL  OF  EXCHANGE— PROMISSORY  NOTES- 
CHECKS. 

I.  Nature  of  Checks. 
II.  Duties  of  holder. 

III.  Construction  of  "  months  after  dateJ^ 
lY.  The  Consideration. 
Y.  Of  the  Drawer  of  a  Bill — Liabilitt/  of  one  who 

draws  in  the  name  of  another. 
YI.  Presentment  and  Demand. 

1.  When  to  he  made. 
d.  Where  io  he  made. 

VIL  Notice  of  non-acceptance  or  non-payment. 

1.  When  given  hy  agent 

2.  What  will  excuu. 

3.  Effect  of  failure  to  give. 

4.  Waiver  of. 

5.  Form  of  notice. 

6.  When  trangmitted. 

Vni.  Rights  of  Endorser  under  Insolvent  Acts  of  1788, 
1819,  and  Revised  Statutes. 
IX.  Damages  on  protest  of 
X.   When  payment  of  a  precedent  Debt. 
XI.   Usury  in. 

XIL  Construction  of  Act  of  July  6, 1797,  laying  Duty 
on  Stamped  Paper. 
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XIII.  Action  on. 

1.  Right  of. 

2.  Partiet. 

3.  Set'off. 

4.  Evidence, 

a.  Inquiry  into  Consideration, 

b.  Proof  of  Connderation, 
6.  Witnuoin, 

I.  Nature  of  Checks. 

Ik  Bank  cheeks  are  considered  as  inland  bills  of  exebaoj^,  and  may  be  d»« 
clared  on  as  such,  or  they  may  be  given  in  evidence  ander  the  money 
counts.    Cruger  v.  itrms^on^  4"  Bamwall,  5,  528. 

Cases  and  authorities,  p.  10,  n.  (a.) 

2.  Distinction  between  bills  of  exchange  and  bank  checks,  p.  10,  n.  (a.) 

II.  Duties  of  holder* 

3*  The  holder  of  a  check  is  bound  to  tise  due  diligence  in  obtaining  the  money 
of  the  bank,  and  must  present  it  and  demand  payment,  within  a  reasona* 
ble  time.     Cruger  v.  Amutrong  ^  Bamwall,  5,  528* 

Cases  and  authorities,  10,  n.  (a.) 

III.  Construction  of  "  months  after  date." 

4.  Time  in  cases  of  promissory  notes  and  bills  of  exchange  is  to  be  calon* 
lated  by  calendar  and  not  lunar  months. 

LeffingweU  v.  White,  427.    See  S.  C.  vol.  1,  p.  99. 

IV.  TTie  Consideration. 
See  Infra,  XI,  XIII,  a.,  ft. 

V.  Of  the  Drawer  of  a  Bill — Liability  of  one  who  draws 

iti  the  name  of  another. 

5.  A  person  who  signs  a  note  in  the  name  of  another,  as  his  attorney,  with* 
out  any  authority  for  that  purpose,  is  personally  liable  on  the  note,  to  the< 
party  who  accepts  the  note,  under  such  mistake  or  imposition. 

Dutendury  v.  Elite,  70,  532.    See  Cottrell  v.  Thome  ^  &Hara,  544 
Cases  and  authorities  upon  this  question,  71,  n.  (a.) 

YI.  Presentment  and  Demand. 

1.  When  to  he  made, 

6.  A  bank  check  must  be  presented  for  payment  within  a  reasonable  time. 
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Where  a  check  was  drawn  in  March,  1800,  and  was  not  presented  until  Oc- 
tober followio^ ;  and  the  drawer,  arter  the  date  of  the  check,  had  drawn 
large  sama  from  the  bank,  and  payment  was  refased  becaose  the  drawer 
had  no  money  when  the  check  was  presented,  it  was  held,  that  the  drawer 
was  liable,  notwithstanding  the  delay  in  presenting,  as  it  did  not  appear 
that  he  had  sustained  any  damages  by  the  delay. 

Conroy  y.  Warren,  258-S,  560. 

Cases  and  anthorities  and  what  excuses  presentment,  265,  n.  (a.) 

3.  Where  to  be  made* 

7.  Where  a  note  was  made  payable  at  the  bank  of  Albany,  and  a  demand 
of  payment  was  made  of  the  maker  personally,  in  Albany,  but  not  at  the 
bank,  and  no  objection  made  at  the  time,  the  demand  was  held  sufficient. 

Herring  v.  Sanger,  ?!• 
Cases  and  authorities  on  this  question,  73,  n.  (b)  and  (c.) 

TIL  Notice  of  non-acceptance  or  non-payment. 

I.  When  given  hy  agent. 

8.  It  is  generally  sufficient  for  the  agent  of  the  holder  of  a  foreign  bill  ofex- 
^  change,  to  transmit  notice  of  non-payment  to  his  principals,  and  *they  to 

the  drawer,  and  if.it  be  thus  conveyed  in  reasonable  time,  it  is  regular. 

Tunno  ^  Cox  t.  Lague,  476.    See  voL  3,  p.  1. 

S.  What  will  excuae, 

9.  The  prevalence  of  the  fever  in  New  York  in  1798,  admitted  as  an  ezense 
for  not  giving  immediate  notice  of  non-payment. 

Tunno  ^  Cox  v.  Lague,  476.    See  vol.  3,  p.  1. 

3«  Effect  of  failure  to  give. 
See  voL  9,  p.  75. 

4  Waiver  of 

10.  A  pending  negotiation  for  settlement  between  the  holder  and  endoner, 
Bupeisedes  the  necessity  of  a  demand  from  the  maker,  and  of  notice. 

LeJUngtoell  v.  White,  427.    See  vol  1,  p.  99  and  100,  n.  (c.) 

5.  Form  of  Notice, 

11.  Notice  of  non-payment  to  the  endorser  of  a  note  generally  where  part 
was  paid,  held  good.    James  v.  Badgere,  435. 

*See  vol.  1,  p.  131, 132,  n.  (a.) 

6.  When  trantmitted, 

13.  Endorsee  against  endorser,  held,  that  notice  to  the  endorser  on  the  third 
day  of  grace,  after  a  demand  and  default  of  the  maker,  is  good. 

Corp  V.  Macomb,  460,  608.    See  vol.  I,  p.  338. 
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VIII.  Right  of  Endorser  under  Insolvent  Acts  of  1788, 

1819,  and  Revised  Statutes. 

See  Frost  y.  Carter ,  449.    Strang  t.  Light,  543.    See  vol  I,  p.  73, 74,  n.  (a.) 

IX.  Damages  on  protest  of 

13.  One  of  a  set  of  three  bills  of  exchange  on  London  was  accepted  and 
protested  for  non  payment,  held, 

That  it  being  a  bill  remitted  for  the  payment  of  an  antecedent  debt  no  dam^ 
ages  were  recoverable.    Kenworthy  y.  Hopkins,  436.    See  yol.  1,  p.  107. 

X.  When  payment  of  a  precedent  Debt. 

14.  A  bill  of  exchange  drawn  by  one  of  the  plaintifis,  on  another  of  their 
hoQse  in  London,  and  protested,  is  not  a  payment  of  a  former  debt,  or 
deemed  an  execution  of  a  former  contract. 

Murrays  y.  Gouvemeur,  606.    See  yol.  3,  p.  438. 

15.  A.  took  a  promissory  note  of  B.  for  a  debt  due  from  B.  and  C,  as  part- 
ners, after  the  partnership  was  dissolyed,  and  gaye  a  receipt  for  the  note, 
when  paid,  to  be  in  full  of  the  debt.  In  an  action  against  C.  on  the  origi- 
nal debt  it  was  held  that  the  accepting  the  note  was  no  payment  of  the 
precedent  debt,  and  that  C  was  liable.    Herring  y.  Sanger,  71,  533. 

Cases  and  authorities  on  this  question,  72,  n.  (a.) 

16.  If  a  note  of  hand  be  payable  at  a  future  day,  it  suspends  the  time  for 
payment  of  the  prior  debt    Herring  y.  Sanger,  533. 

XI.  Usury  in, 

17.  Where  A.  made  a  note,  payable  to  B.,  who  endorsed  it,  merely  for  the 
accommodation  of  A.,  who  passed  the  note  to  C.  to  raise  money  on  it,  by 
having  the  same  discounted  in  the  market,  and  C.  discounted  the  note  at  a 
premium  of  three  and  one^fourth  per  cent,  per  month,  and  after  deducting 
the  discount,  applied  the  proceeds  to  the  payment  of  moneys  lent  by  him 
to  A  and,  afterwards,  m  the  course  of  his  business,  passed  the  note  to  D., 
who  brought  an  action  against  B  ,  the  first  endorser ;  it  was  held,  that  the 
note,  though  endorsed  by  B.  for  the  accommodation  of  A.,  passed  imme- 
diately from  A.  to  C,  and  that  the  transaction  in  its  inception  was  nsnrioos, 
and  the  note  therefore  void.     Wilkie  v.  Rosevelt,  66.    See  206,  539,  548. 

18.  If  a  promissory  note  is  given  for  a  uswrious  contract,  it  is  absolutely  void, 
even  in  the  hands  of  an  innocent  person,  who  has  taken  it  in  the  fair  and 
regular  course  of  trade,  without  knowledge  of  the  usury. 

Usury  consists  in  extorting  or  taking  a  rate  of  interest  for  money,  beyond  what 
is  allowed  by  law.  It  is  not  necessary  that  money  should  be  actually  ad- 
vanced, in  order  to  constitate  the  oflbnce  of  usury,  but  any  pretence  of 
contrivance  whatever,  to  gain  more  than  legal  interesti  where  it  ia  the 
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intent  of  the  parties  to  contract  for  a  loan,  will  make  that  contract  nsiiri- 
008.    Per  Thompson,  J. 

When  a  contract  is  nsurions  in  its  inception,  no  sahseqaent  transactions  will 
care  it ;  bat  if  the  original  contract  is  not  usurious,  nothiug  done  afterwards 
can  make  it  so.    Per  Thompson^  J. 

Proof  of  usury  generally  depends  on  circumstances,  and  where  those  circum- 
stances are  so  strong  as  to  produce  absolute  conviction  in  the  mind,  they 
are  certainly  entitled  to  as  much  weight  as  direct  and  positive  testimony. 
Per  Thompson,  J.     Wilkie  y.  Rosevelt,  206.    8ee  532,  54a 

Cases  and  authorities,  213,  n.  (e.) 

XIL  Construction  of  Act  of  July  6,  1797,  laying  Duty  on 

Stamped  Paper. 

19.  Bank  checks  are  not  within  the  act  of  congress,  (cong.  5,  seas.  1,  c  1,  ■• 
11,)  6th  Jnly,  1797,  laying  a  duty  on  stamped  paper. 

Conroy  y.  Warrtn,  259|  560. 

Xin.  Action  on. 

1.  Right  of. 

SO.  One  of  a  set  of  three  bills  of  exchange  on  London  was  accepted  and 

protested  for  non-payment,  held. 
That  the  endorser  here  was  bound  to  pay  on  the  return  of  one  of  the  set 

which  was  not  protested  with  the  protest  on  the  other. 

Kenworthy  v.  Hopkino,  436.    See  yol.  1,  p.  107. 

2.  Partieo, 

91.  Endorsee  against  the  maker  of  a  promissory  note  given  in  CoDneoticQt« 
where  by  the  Ux  loci  it  was  not  negotiable  ;  held,  that  this  was  no  objec- 
tion to  an  action  here  in  the  name  of  the  endorsee*  The  lex  lod  must  be 
pleaded  snbject  to  the  mode  of  redress  by  our  law. 

Lodge  y.  Phelpo,  441.    See  yol.  1,  p^  139. 

3.  Set-off. 

22.  Non  assumpsit  as  to  all  except  forty  cents,  and  payment  of  the  forty 

cents,  with  notice  of  set-off  of  much  larger  sums ;  held, 
1st  That  the  defendant  ii  not  permitted,  in  any  case,  to  set  off  more  than 

the  snm  pleaded  ;  and 
2d.  That  the  plaintiff  suing  as  endorsee  of  a  promissory  note  against  the 

maker,  and  the  payment  set  up  being  made  to  the  payee  of  the  note,  the 

endonee  would  not  be  a^oted  by  it. 

Prior  y.  Jaeoeke,  439.    See  yol.  1,  p.  170. 

4.  Evidence, 

a.  Inquiry  into  Consideration. 

28.  The  land  of  A,  was  advertised  for  sale  by  the  sheriff  on  an  exeention 
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'  auraiiut  A.»  at  ih6  suit  of  B.  C.  who  had  pwebased  the  land  without 
knowing  of  the  judgment  and  execution,  agreed  with  B.  who  attended  the 
•ale,  that  i^  he  would  not  bid  against  him  he  would  pay  B.  the  amount  of 
his  execution,  and  give  him  his  note  for  the  further  sum  of  150  dollars, 
and  B.  acceded  to  the  terms  and  desisted  from  bidding. 

In  an  action  on  the  note  against  C,  by  the  second  endorsee,  to  whom  it  had 
been  negotiatsd,  after  it  became  due  and  with  a  knowledge  of  the  circum- 
stances, under  which  it  was  given,  it  was  held  that  the  consideration  of 
the  note  might  be  inquired  into  ;  and  that  the  consideration  being  uncon- 
scientious, and  against  public  policy,  the  note  was  void. 

Jones  V.  Canotlly  29,  529. 

5.  Proof  of  Contideration, 

34.  The  holder  of  such  a  check  or  bill  is,  prima  faeUt  the  rightful  owner, 
and  is  not  bound  to  prove  a  consideration,  unless  droumstances  of  suspicion 
appear.     Cruger  y.  AmiBtrong,  5.    See  528. 

35.  The  holder  of  a  note,  check,  or  bill,  payable  to  bearer,  need  not  prove  a 
consideration,  unless  it  is  suggested  that  the  possession  has  been  obtained 
by  fraud.    Conroy  y.  Warren,  358-2.    See  560. 

5.  Witneea  in. 

36.  A  person  Is  not  a  competent  witness,  to  impeach  the  validity  of  a  iie^o- 
tiable  note  or  instrument,  which  he  has  made  or  endorsed,  though  he  is 
not  interested  in  the  event  of  the  suit. 

The  payee  and  endorser  of  a  promissory  note,  who  had  been  discharged  uU- 
der  the  bankrupt  law  of  the  United  States,  and  had  released  all  his  inter- 
est, was  held  to  be  an  incompetent  witness,  to  prove  that  the  note  was 
given  for  a  usurious  consideration. 

WinUm  V.  Saidler,  185,  546.    Stewart  v.  Currie,  185,  546. 

These  cases  overruled  in  New  York.  Cases  and  authorities  upon  this  rule 
197,  n.  (6.) 

BOND. 

I.  Bond  of  Infant. 
II.  Bond  to  save  harmless  against  a  Mortgage. 

I.  Bond  of  Infant. 

1.  The  bond  of  an  infant,  although  he  fraudulently  represented  himself  to  be 
of  full  age,  held,  void  at  law. 

Conroe  v.  Birdwll,  436.    See  vol.  1,  p.  137. 

II.  Bond  to  save  harmless  against  a  Mortgage. 

3.  On  a  sale  of  lands  a  bond  was  given  by  the  grantee  to  save  the  grantor 
harmless  against  a  certain  mfntgage,  which  was  an  incumbrance  on  the 

Vol.  UL  91 
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land ;  held,  that  the  grantee  shall  also  be  indemniSed  agetnat  the  bond  ae- 
cAmpanying  the  moitsrage,  and  for  which  the  mortgage  was  givan  aa  % 
collateral  aecariiy.     White  y.  ViUier§,  439.    See  yoL  1,  p.  173. 

BOTTOMRY. 
See  Insurance.. 

BROKER. 

An  agent  who  effecta  a  policy  in  the  name  and  for  the  benefit  of  another* 
cannot  traafer  or  pledge  the  policy  as  a  security  for  his  private  debt ;  the 
creditor  who  takes  it  moat*  from  the  face  of  the  policy,  have  notice  of  the 
interest  of  the  assnred,  and  if  he  receives  money  apon  it  mnat  refund,  ex- 
cept as  to  the  mere  commissions  of  the  ageat. 

In  this  case  too  the  agreement  made  by  the  agent  with  the  defendanta,  if  ha 
had  power,  would  not  entitle  them  to  keep  the  money. 

Foster  y.  Hoyt,  510.    See  vol.  S,  p.  397,  339,  n.  (&.) 

BROTHERTOWN  INDUNS. 

A  Brothfrtown  Indian  is  amenable,  for  the  murder  of  his  wife,  to  our  law. 
Note — It  was  formerly  considered  that  an  Oneida  Indian  was  not,  for  a 
crime  committed  against  one  of  his  tribe. 

In  re  George  Peters,  518.    See  yoL  3,  p.  34^ 

CERTIORARI. 

See  Justices'  Courts. 

CHANCERY. 

I.  Jurisdiction. 
II.  Parties  to  Suits  in. 

III.  Limitation  of  demands  in. 

IV.  Relief  of  Parties  in  pari  delicto. 
V.  Pleading's. 

I.  Jurisdiction. 

1.  The  whole  eaae  being  before  the  chancellor,  although  a  specific  and  not 
general  relief  was  prayed,  he  ought  aud  may  decide  on  the  whole  meiitB. 

Amutrong  i.  CfikkriH,  fi07.    See  vol.  3,  p.  494. 
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n.  Parties  to  Suits  in. 

9.  In  a  Bnit  in  equity,  tbe  bill  mast  call  all  necessary  parties,  who  may  6e 
affected  by  the  demand^  before  the  conrt.  If,  upou  the  face  of  the  bill,  it 
is  apparent,  that  any  whose  riorhts  may  be  affected  are  not  made  parties, 
the  defendant  may  demnr,  or  if  the  want  of  parties  do  not  appear,  he  may 
plead  it.  If  it  be  disclosed  by  tbe  answer,  the  complainant  may  imme- 
diately amend,  by  addin|r  the  proper  parties.    Per  Radcliff,  J. 

Tbe  court  is,  at  all  times,  vigilant  in  reqairing  proper  parties  against  whom 
its  decrees  are  to  operate.  It  will  arrest  the  proceedings  in  any  stage  of 
the  cause,  in  order  to  obtain  them,  and  will  not  finally  decree,  if  the  want 
of  parties  appear  on  the  hearing  of  the  cause.  If  it  does,  the  decree  may 
be  reversed,  and  if  not  reversed,  yet  none  bat  such  as  were  parties  to  tha 
suit,  and  their  representatives,  can  be  boaod  by  it.    Per  Radcliff,  J. 

A.  being  indebted  to  B.  on  the  23d  March,  1767,  assigned  to  him,  as  security 
for  the  payment  of  the  debt,  certain  lands  and  a  lease  in  fee,  for  the  same. 

B.  ezecoted  a  bond  to  A.,  conditioned,  that  in  case  the  debt  and  interest 
were  paid  on  or  before  the  firpt  of  June,  1788,  he  wonld  reassign  the  lease 
and  premises  to  A.  and  give  him  a  receipt  for  the  debt.  Tbe  debt  not 
being  paid  at  the  time,  B.  took  possession  of  the  premises  under  tbe  assign- 
ment, in  July,  1792,  and  assigned  his  interest  in  the  lease  and  premises  to 

C.  and  D.,  who  took  possession  thereof.  A.  afterwards  brought  a  bill  to 
redeem  the  premises,  on  the  ground  that  the  transaction  between  bin  and 

B.  amounted  to  a  mortgage,  and  on  appeal  from  tbe  decree  of  the  court  of 
chancery,  it  was  held,  that  C.  and  D.  ought  to  have  been  made  parties  to 
the  suit,  and  that  the  decree  of  the  court  below,  for  that  reason,  was  re- 
versed, wilh  liberty  to  the  respondent  to  have  bis  bill  dismissed  in  the  court 
below,  or  to  amend  it,  by  adding  all  proper  parties;  and  in  that  case,  the 
evidence  taken  to  stand,  as  between  the  present  parties,  saving  all  just  ex- 
ceptions, and  that  each  party,  in  this  court,  pay  his  own  costs. 

Hicock  V.  Scribner,  311,  610« 
Cases  and  authorities  on  this  rule,  322,  n.  (a.) 

3.  A.  being  indebted  to  B.  by  a  promissory  note,  in  the  sum  of  ( 1,491,  as 
collateral  security,  for  the  payment,  endorsed  to  B.  another  note  made  by 

C.  to  A.  or  order,  for  |(l,55l,  and  at  the  same  time  delivered  toB.  a  mort^ 
gage  executed  by  C.  to  A.,  to  secure  the  payment  of  the  note  so  endorsed  ; 
bat  made  no  assii^nment  of  the  mortgage  in  writing.  B.  filed  a  bill  against 
C  for  the  sale  of  the  mortgaged  premises,  to  pay  his  note.  It  was  held, 
that  by  the  endoraement  of  the  note,  and  delivery  of  the  mortgage,  B.  had 
an  equitable  (if  not  legal)  interest  in  the  mortgage;  but  that  A.,  if  he  had 
not  the  legal  estate,  was  interested  in  the  subject,  and  ought  to  have  been 
made  a  party,  as  he  was  entitled  to  recover  back  the  mortgage  on  pay- 
ment of  the  9 1,491.  And  the  decree  of  the  court  of  chancery  ordering  a 
sale,  Slc  ,  was  reversed,  wilh  liberty  to  B.  to  have  his  bill  dismissed,  or  to 
add  proper  parties,  on  payment  of  the  costs  in  the  court  below. 

Johnson  V.  Hart,  322,  608. 
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III.  Limitation  of  demands  in. 

4.  An  aecooDt  which  accrued  before  the  war  dariog;  which  the  parties  wery 
scattered,  &c.,  and  notwithstaoding;  several  ciroamstances  aceoanting  for 
the  delay,  was  denied  to  be  opened  on  the  principle  that  the  demand  was 
old  and  wtaUt  not  as  barred  by  the  statate  of  limitations,  which  was  not 
pleaded.  JosUces  Benson  and  Kent,  and  a  few  others  contra.  Rsdcliff^  J. 
would  also  have  been  contra,  hot  was  absent  at  the  March  Ciicait  in  New 
York.    Jtay  V.  B9^«rt,  608.    See  voL  3,  p.  432. 

IV.  Relief  of  Parties  in  pari  delicto. 

5.  A  bill  to  be  relieved  a^inst  a  judgment  in  the  Supreme  Court,  on  a  note 
ffiven  for  Susquehanna  lands,  was  dismissed  in  chancery  and  the  decree 
affirmed  here,  by  some  on  the  grround  of  pari  delietOt  and  neither  party  to^ 
be  relieved  in  equity,  and  by  others  that  the  consideration  was  g^ood.  On 
the  latter  point,  Justices  Benson,  Kent  and  RadelifT,  were  contra,  and  they 
went  on  the  first  point,  that  of  an  illegal  consideration.  An  ootstanding 
note  Tor  tiie  same  consideration,  was  refused  to  be  enjoined.  The  opinion 
of  the  majority  as  to  the  validity  of  the  consideration,  conld  not  he  ascer- 
tained.   Vole  V.  Woodwortht  607. 

V.  Pleadings. 

6  The  answer  of  a  defendant  in  chancery  is  received  as  tme,  unless  dis- 
proved, and  he  swearing  to  a  compromise  with  the  assent  of  the  plaintlfis, 
his  principals,  it  must  prevail.    Armetrong  v.  GUehriat,  607. 

CHARTER  PARTY. 

A  ship  was  let  to  freight,  for  a  voyage  from  New  York  to  Gibraltar,  Cadis  and 
Malaga,  all  or  either  of  the  said  ports,  at  the  option  of  the  affreighters,  and 
as  they  or  their  assigns  might  direct ;  and  they  were  allowed  40  working 
days  for  unloading  and  loading  in  Europe,  and  they  covenanted,  that  in 
case  the  ship  should,  by  the  order  or  through  any  default,  neglect  or  delay 
of  them,  their  factors  or  assigns,  he  detained  longer  than  40  working  days, 
for  unloading  the  cargo  in  Europe,  to  commence  whenever  she  was  ready 
to  deliver  her  cargo,  at  any  of  the  said  ports,  and  to  continue  until  she 
should  depart  from  thence,  they  would  pay  the  shipowner  52. 10s.  sterling 
per  day,  for  demurrage. 

The  ship  on  her  voyage  was  taken  by  a  British  cruiser,  and  curried  into  Gibral- 
tar, the  i6th  May,  and  was  released,  and  on  the  5th  June,  sailed  for  Cadiz, 
where  she  arrived  the  10th  June,  and  performed  a  quarantine  of  7  days. 
On  the  21st  June,  the  captain  applied  to  the  custom  house,  but  was  refused 
an  entry,  on  the  ground  that  she  had  previously  been  at  a  British  port  . 
but  she  was  under  no  restraint  of  the  government,  and  might  have  left  Ca- 
diz at  any  time.    After  repeated  applications  by  the  superoargo,  permission 
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was  given  to  the  ship  to  enter  on  the  96th  Aogoet,  and  she  then  landed 
her  cargo,  and  took  in  another,  with  which  she  arrived  at  New  York  on  the 
28th  September. 
In  an  action  broaght  by  the  shipowner  against  the  alfreighters,  for  demur" 
rage,  it  was  held,  that  thH  prohibition  to  enter  at  Cadiz,  being  permanent 
in  its  nature,  and  the  defendants  having  an  option  to  go  to  another  port, 
and  the  ship  at  liberty  to  sail  when  she  pleased,  the  detention;  afterwards, 
was  at  the  instance  and  for  the  benefit  of  the  defendants,  who  were  there- 
fore, liable  for  the  demurrage,  after  the  expiration  of  the  40  working  days, 
to  commence  from  the  Slst  Jane,  when  the  captain  was  refused  permission 
to  enter.    Duffv*  Lawrence,  162.    See  547,  59^. 

CHECKS. 

See  Bills  of  Exchange,  Promissory  Notes  and 

Checks. 

CITIZENSHIP. 

Petition  to  remove  a  cause  to  the  court  of  the  United  States,  refused,  the  de- 
fendant being  naturalized  here  in  1784,  afterwards.  In  1795,  became  the 
Spanish  Consul,  and  took  the  oath  of  allegiance  to  the  King  of  Spain,  but 
continues  to  reside  here.    Fish  v.  Stoughtojit  523.    See  vol.  2,  p.  407. 

See  Alien.    Insurance. 
COLUMBIA  TURNPIKE  COMPANY. 

Where  an  inquisition  taken  under  the  second  section  of  the  act,  amending 
the  act  to  establish  the  Columbia  Turnpike  Company,  passed  March  28, 
1700,  (sees.  23,)  omitted  to  state  a  disagreement  between  the  owner  of  the 
lands  mentioned,  and  the  company,  and  that  the  judge  who  appointed  the 
commissioners  was  not  interested,  &c..  it  was  held  defective  and  quashed. 

Where  a  special  power  is  granted  by  statute  aflfocting  the  property  of  indi- 
viduals, it  must  be  strictly  pursued ;  and  it  must  appear  on  the  face  of  the 
proceedings,  that  the  directions  of  the  statute  have  been  strictly  observed. 

Oilbert  v.  The  Columbia  Turnpike  Co,,  107,  541. 

COMMISSION  TO  EXAMINE  WITNESSES. 

See  Practice. 

COxMMISSIONER. 

I.  Power  of  Court  over, 
II.  Libel  on  Commissioner  of  Bankruptcy. 
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I.  Power  of  Court  over. 

Thia  court  has  the  same  power  over  the  proceedings  of  the  recorder  of  New 
York,  while  acting  as  comnoissioner,  as  when  acting  as  recorder  ;  hot  they 
will  not  exercise  the  power  where  the  recorder  has  a  discretion  by  the  act, 
and  has  acted  definitely,  as  in  granting  a  supersedeas  under  the  act,  aa 
to  absconding  debtors.  The  regular  course  is  to  bring  up  the  proceedings 
of  the  recorder,  by  certiorari,  not  by  an  order  of  this  court. 

Learned  y.  Duval,  141,  543. 

II.  Libel  on  Commissioner  of  Bankruptcy. 

See  Libel. 

CONDITION. 

I.  Condition  precedent — what  is  not. 
II.    Waiver  of  Forfeiture  of. 

h  Condition  precedent — what  is  not. 

1.  A  devise  to  the  use  of  another  till  Thomas  shall  be  of  age,  to  whom  the 
estate  was  previously  devised,  after  the  death  of  his  mother,  is  not  a 
condition  precedent  to  the  vesting  of  the  estate  in  Thomas.  It  vested  oa 
the  death  of  the  mother.    Jackson,  ex  dem.  Beach  v.  Durland,  510. 

See  vol.  2,  p.  314. 

II.  Waiver  of  Forfeiture  of. 

9.  No  parol  aaient  or  silent  acquiescence  withont  an  act  by  the  loMor  will 
amount  to  a  waiver  of  the  forfeiture  of  a  condition. 
Jackson,  ex  dsm.  Bronk  v.  CrysUr,  436.    See  vol.  I,  p.  135,  136,  n.  («.) 

CONSIGNOR  AND  CONSIGNEE. 
Liabilities  of  Consignee. 

1.  Where  a  vessel,  on  her  arrival  in  the  port  of  New  York,  is  ordered  to  per- 
form quarantine  and  the  cargo  Is  landed  and  stored  at  the  quarantine 
ground,  the  shipper  or  consignee  of  the  goods  is  boond  to  pay  the  expense 
of  landing  and  storage.    Rice  v.  Clendening  ^  Adams,  183.    See  555. 

Authorities,  184,  n.  (a.) 

3.  A  master  and  consignee  of  goods  shipped  to  be  sold  at  Bonrdeaux,  not  lia- 
ble to  the  owner  when  he  acted  bona  fide,  and  could  not  sell  in  a  reasona- 
ble time.  If  he  were  guilty  of  fraud  or  erassa  negligentia,  he' would  be 
liable.    Lawler  v.  Keaguick,  439.    See  vol.  1,  p.  174. 

CONSOLIDATION  RULE. 

Where  there  are  several  actioae  oa  one  policy,  the  court  will  grant  impar- 
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laneat  until  the  plaixitiffii  enter  Into  the  consolidation  rule,  and  the  English 
conaolidation  rule  is  intended.  No  favor  (as  to  examine  witnesses  de  hens 
e««e,)  will  be  granted  till  this  be  done.     Clasmm  v.  Church,  423. 

See  Imparlance.    Practice. 


CONSPIRACY. 

On  an  indictment  for  a  conspiracy  the  eonyiction  of  one,  when  another  who 
is  charged  to  have  conspired  with  him  is  dead,  and  not  convicted.  Is  suffi- 
cient as  to  him. 

A  special  verdict  offered,  being  wholly  incompetent,  was  properly  refused. 

The  court  may  dismiss  a  jury  in  a  case  of  misdemeanor,  where  it  appean 
after  a  full  experiment  that  they  cannot  agree. 

The  PeopU  v.  OUoii,  513.    See  vol.  9,  p.  301. 

See  Indictment. 
CONSTITUTION  OF  THE  UNITED  STATES. 

The  prohibition  in  the  10th  section  of  the  first  article  of  the  constitution  of 
the  United  States,  does  not  extend  to  the  municipal  regulations  of  the 
present  states,  which  modify  the  process  and  proceedings  relative  to  the 
recovery  of  debts,  as  establishing  jai7  libertie^f  ^. 

Holme*  V.  Latuitig,  73.    See  446,  535. 

Cases  and  anthotities,  75,  n.  (ft),  76,  n.  (e.) 

CONTEMPT. 
Bringing  Suit  in  the  name  of  another. 

It  is  a  contempt  of  the  process  of  the  conrt  to  bring  a  suit  in  the  name  of  an- 
other without  his  privity  or  consent ;  and  in  this  case  an  attachment 
granted  against  a  person  for  so  doing,  and  for  costs. 

Buiierworth  v.  Stagg,  509.    See  vol  S,  p.  391. 

CONTRACTS. 
I.  Nature. 

1.  OenenU  dprieion. 
9.  Optioned. 

IL  Consideration. 
ni.  Construction. 
lY.  Rescission. 

y.  Lex  loci  not  applicable  to  remedy. 
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I.  Nature. 

1.  Oeneral  dwiiion, 

h  All  eontractfl  are  by  tpeeUliy  or  parol :  and  if  writUn,  and  not  sealed, 
they  are  parol  agreementa.    Ballard  v.  Walker ^  60-3,  533. 

2.  Optional. 

9.  A  contract  may  be  optional  as  to  one  party,  and  oUigfatory  on  the  other. 

Thai  where  A.  agreed  to  deliver  to  B.  by  the  Ist  of  May,  from  700  to  1000 
bvrelfl  of  meal,  for  which  B.  agreed  to  pay  on  delivery,  at  the  rate  of  aiz 
dollar!  per  barrel,  and  A.  delivered  700  barrela,  and  alto  before  the  day 
tendered  to  B.  300  barrels  more,  to  make  up  the  1000  barrels,  which  B.  re- 
fused ;  it  was  held  that  B.  was  bound  to  receive  and  pay  for  the  whole 
1000  barrels ;  the  delivery  of  any  quantity  between  700  and  1000  barrels, 
being  at  the  option  of  A.  only,  and  for  his  benefit. 

DUborough  V.  Neileon,  81,  555.    Cases  and  authorities,  83,  n.  (a.) 

3.  An  agreement  for  the  purchase  of  a  negro  boy,  with  a  privilege  to  the 
purchaser  to  return  hun  within  a  certain  time,  is  valid. 

OUee  ▼.  Bradley,  500.    See  yoL  3,  p.  256,  n.  («.) 

II.  Consideration  of. 

4.  Parol — ^nol  necessary  to  be  eipressed — may  be  proved  aliunde,  65,  n.  (c) 

See  Supra,  I.  2. 
IV.  Sescission  of. 

5.  A.  signed  a  written  agreement,  reciting  that  whereas,  he  had  sold  to  E  a 
lot  of  land,  who  had  agreed  to  pay  him  X300  by  a  certain  day,  and  to  exe- 
cute a  bond  and  mortgage  to  secure  the  payment ;  A.  therefore,  promised 
and  agreed  to  deliver  to  B.  a  good  and  sufficient  deed  for  the  land,  on  de- 
livery of  the  bond  and  mortgage  by  B. 

In  an  action  brought  by  B.  against  A.,  on  this  agreement,  it  was  held,  that 
this  being  a  mutual  agreement  for  the  sale  and  purchase,  there  was  a  yalid 
consideration. 

And  that  being  a  writing  signed  by  the  party  to  be  oharged,  it  vras  sufficient 
under  the  statute  of  fhinds. 

But /our  yearo  having  elapsed  from  the  date  of  the  agreement,  before  B.  gave 
notice  to  A.  that  he  should  insist  on  the  agreement,  and  Jive  yeare  before 
he  tendered  a  performance,  on  his  part,  it  was  presumed  that  the  parties 
had  rescinded  the  contract ;  and  though  A.  had,  within  a  year  after  the 
contract,  sold  and  conveyed  the  land  to  C,  so  as  to  incapacitate  himself  to 
perform  his  agreement  with  B.,  yet  that  circumstance  was  not  held  soffi- 
oient  to  control  the  legal  presumption,  that  the  contract  was  tescinded. 
BaXlard  v.  Walker,  60-3,  533.    Cases  and  attthoritiee>  65,  n.  (6.) 
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Y.  Lex  loci  not  applicable  to  remedy  on* 

6.  Endonee  ftgaiiut  the  maker  of  a  promiMory  note  given  in  Conneeticnt, 
where  by  the  U»  loci  it  was  not  negotiable ;  held,  that  this  was  no  objec* 
tion  to  an  action  here  in  the  name  of  the  endorsee*  The  ie«  loci  most  be 
pleaded  snbjoct  to  the  mode  of  redress  by  our  law. 

Lodge  T.  PAeZpf,  441.    See  vol.  1,  p.  139, 140,  n.  (a.) 


CO-PARCENERS. 

Co-parceners  may  demise  severally  in  ejectment  A  mere  servant  or  bailiff  in 
the  possession  of  lands  is  not  entitled  to  a  notice  to  quit 

Jaekmm,  ex  detn,  Fiixroy  v.  Sample,  449.    See  vol.  1,  p.  331. 

CORPORATION. 

Of  their  right  to  take  the  lands  of  Citizens  for  Corporate 

purposes. 

"Where  a  special  power  is  granted  by  statute  afiecting  the  property  of  indi- 
vidnals,  it  mnst  be  strictly  punned;  and  it  must  appear  on  the  face  of  the 
proceedings,  that  the  directions  of  the  statute  have  been  strictly  observed. 

Where  an  inquisition  taken  under  the  second  section  of  the  act,  amending 
the  act  to  establish  the  Columbia  Turnpike  Company,  passed  March  28, 
1700,  (sees.  23,)  omitted  to  state  a  disagreement  between  the  owner  of  the 
lands  mentioned,  and  the  company,  and  that  the  judge  who  appointed  the 
commisHoners  was  not  interested,  &c..  it  was  held  defective  and  quashed. 

OUbert  v.  The  Columbia  Ttampike  Co,,  107,  541. 

COSTS. 
I.  Plaintiffs. 

1.  In  debU 

a.  On  bond  conditioned  for  performmnee  of  Covenants. 

b.  Recovery  of  JCIOO  and  interest  as  damages. 

2.  In  Trespass. 

a.  AssauU  and  Battery^^ertifieats. 

b.  Quote  dom.f regit. 

3.  In  actions  by  Executors. 

II.  Defendants. 

1.  Agahut  Attorney. 

2.  Against  Executor  Plaintif, 

in.  In  special  cases. 
lY.  On  new  tried, 
V.  Certificate. 
Vol.  in.  92 
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VI.  Security  for. 

Yil.   When  they  are  a  debt  under  the  Insolvent  Act» 
VIII.  Set-off-^  Judgment  against. 

I.  Plaintiffs. 

1.  In  debt 

a.  On  hand  conditioned  for  performanee  of  CotonmUo. 

1,  On  a  bond  in  the  penalty  of  ^^00,  conditioned  to  perform  corenanta ;  on 
the  trialt  the  plaintiff  recovered  6  cents  only,  his  jodgment  mnet  itiU  be  fiff 
the  penalty,  and  he  is  entitled  to  foil  costs. 

Hodges  y.  Skufelt,  521.    See  yoL  3,  p.  406, 407,  n.  (s.) 

h.  Recovery  o/ JCIOO  and  intereott  oo  damageo. 

9l  On  a  recovery  of  JClOO  of  debt  and  interest  by  way  of  damag«;  hald, 
that  the  plaintiff  is  entitled  to  fall  costs.     Clapp  v.  Reynolds,  S33. 

2.  In  Trespass. 
a.  AssauU  and  Battery — Certificate.. 

3.  In  aasanlt  and  battery,  a  certificate  to  entitle  the  plaintiff  to  oosti  may  ba 
given  by  the  judge  after  the  trial. 

Vielle  V.  Towers,  444.    See  vol.  I,  p.  991. 

h.  Quare  dom.  fregit. 

4.  In  trespass  qu.  dom.  fregit,  and  for  an  asaault  and  battery,  and  impref- 
nating  plaiotiff 's  daughter,  per  quod,  Ac. ;  the  plaintiff  recovered  $10. 
Motion  for  costs  by  the  defendant,  denied.  The  plaintiff  is  entitled  to 
costs.     Wahrod  v.  Spaibergh,  438.    See  vol.  1, 163. 

3.  In  actions  by  Executors. 

5.  Executors  recovering  under  JCIO  in  this  court  are  not  entitled  to  ooati, 
nor  are  they  bound  to  pay  costs. 

Executors  of  Mahany  v.  FuUer,  489.    See  vol  S,  p.  909. 

n.  Defendants. 

1.  Against  Attorney. 

6.  Application  for  costs  againat  plaintiffs'  attorney  denied ;  one  of  the  lesaoia 
resided  in  thia  atate  at  the  commencement  of  the  anit,  and  afterwarda  died. 
Defendant  ought  to  have  applied  for  security  for  costs. 

Jackson,  ex  dem.  Lewis  v.  Powell,  483.    See  voL  3,  p.  67. 

3.  Against  Executor  Plaintiff. 

See  Supraj  L  3. 
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III.  In  special  cases. 

7.  On  a  removal  by  habeat  corput,  the  plaintiff  declared  before  the  defendant 
appeared  aod  obtaioed  a  procedendo  for  not  appearing,  he  can  hava  no 
coata  for  the  declaration  in  this  coart,  it  being  premature. 

Murray  y.  Smith,  431.    See  voL  l^  p.  105. 

IT.  On  new  triaL 

See  Dole  y.  Renoaelaer,  458,  vol  1,  p.  279. 

V.  Certificate. 

6.  In  an  action  of  traapaas,  aaaault  and  battery,  where  the  damages  found  by 
the  jury  are  under  5  dollars,  the  judge,  notwithstandiog  the  verdict  or 
pleadings,  may,  in  his  discretiou,  refuse  a  certificate  io  entitle  the  plaintiff 
to  full  costs,  if  he  is  satisfied,  ou  the  evidence,  that  the  assault  and  bat- 
tery were  not  sufficiently  proved.    Hani  y«  Leon,  140.    See  543, 557. 

Anthorities,  140,  n.  (a.) 

See  Supra,  I.  2,  c 
VI.  Security  for. 

9.  Security  for  costs  denied,  although  it  appeared  that  one  of  the  plaintiflls 
only  resided  in  this  state,  and  he  was  confined  in  jail  and  insolvent,  and 
had  assigned  the  cause  of  action.    Pfister  ^  Macomb  v.  OUlespie,  470. 

YII.   When  they  are  a  debt  under  the  Insolvent  Act. 

10.  Plaintiff,  an  insolvent,  being  discharged  pending  the  suit,  the  accruing 
costs  included  in  a  subsequent  judgment  of  nonsuit,  are  recoverable  from 
him  on  the  principle  decided  in  the  case  of  Frost  v.  Carter, 

Whitaker  y.  Com,  501. 
Sea  Frost  y.  Carter,  449,  and  Light  y.  Strang,  543. 

VIII.  Set-off  of  Judgment  against. 

11.  On  a  recovery  under  £20,  the  defendant's  costs  were  allowed  to  be  sei 
off  against  the  sum  recovered.    Spencer  y.  White,  430.    See  voL  1,  p.  103. 

COSTS  IN  THE  COURT  OP  ERRORS. 

No  costs  or  damages  given  in  this  court  in  case  of  a  reversal  against  the  party 
coming  to  support  the  judgment  or  decree  of  the  court  below. 

Ls  Outn  T.  Oouvenuur  ^  KmiaU,  005.    See  yoL  1,  ^  43fi. 
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COUNSELLOR  AT  LAW* 
Charge  of  Divulgbig  Secrets  of  Client 

To  charge  a  coonaellor  at  law  with  oflbring  himaelf  as  a  witneM,  in  order  to 
diyntge  the  secrete  of  bis  client,  is  libellous ;  and  it  is  not  a  sufficient  justifi- 
cation, that  be  disclosed  matters  commonicated  to  him  by  his  client,  whtcb 
had  no  relation  or  pertinency  to  the  cause  in  which  he  was  engaged. 

The  9eeret$  of  his  client,  which  the  counsel  is  bound  to  keep,  are  the  commn- 
ntcatioos  and  instnictions  of  the  dient,  relative  to  the  maiMigeiiieBl  or  do- 
fence  9i  his  oansa.    Rigg*  y.  Denniffon,  198,  549. 

See  Libel. 

COURTS. 

I.  Justices, 

n.  Common  Pletts — of  Mandamtis  to. 
IIL  General  Sessions  of  the  Peace, 

1.  Of  ik0  right  to  grant  new  trials. 

i  Of  Handamu9  to. 

3.  Of  tkeir  power  to  discharge  Juries. 

IV.  Oyer  and  Terminer. 

L  Justices. 
See  Justices'  Courts. 

n.  Common  Pleas — of  Mandamus  to. 

1.  The  Common  Pleas  is  an  inferior  court,  and  a  mandamoi  will  lie  t«  that 
court  to  restore  an  attorney  who  was  improperly  removed. 

People  on  pro.  of  Oephard  r.  Common  Fleas  of  Delaware,  463. 
See  YoL  1,  p.  181, 184,  n.  (a.) 

ni.  General  Sessions  of  the  Peace. 

1.  Of  the  right  to  grant  new  trials, 

9.  The  sessions  hare  bo  power  to  grant  a  new  trial  in  a  case  of  felosy.^ 

Mandamus  granted     The  People  y.  Justices  of  Chenango,  463. 
Bee  YoL  1,  p^  179. 

8.  Of  Mandamus  to. 

See  Supra^  IL  1. 

3.  Of  their  power  to  discharge  Juries. 
S.  On  an  indictment  for  a  misdemeanw  as  an  inspector  of  an  electioB,  the 


INDEX.  645 

jury  were  detained  a  long  time,  (—  boon,)  and  ■eTeral  timet  retired 
and  retnrned  to  the  bar,  and  eoald  not  agree.  Tbie  appearing  to  be  eincere 
on  tbeir  part,  the  court  considered  it  neceesary  to  discharge  them,  and  did 
so  without  the  consent  of  the  defendant  Held,  it  was  proper  and  in  the 
discretion  of  the  court,  in  the  case  of  a  misdemeanor,  as  in  oi?il  cases,  and 
that  the  defendant  was  again  liable  to  be  tried. 

PeopU  ▼.  Denton,  505.    See  vol.  3,  p.  275. 

4.  The  court  may  dismiss  a  jury  in  a  ease  of  misdemeanor,  where  it  appean 
after  a  fall  eiperiment  that  they  cannot  agree. 

The  People  ▼.  Olcottf  513.    See  Tol  3,  p.  301. 

IV.  Of  Oyer  and  Terminer — Practice, 

4w  AAer  a  oonvietion  of  peijury  at  the  Dutchees  oyer  and  terminer,  and  I6« 
ported  by  the  presiding  judge  to  be  against  evidence,  a  new  trial  was  di« 
lected,  and  the  judge  at  the  next  oyer  and  terminer,  to  communicate  the 
opinion  as  the  award  of  a  new  trial,  must  there  be  made.  The  proceed- 
ings brought  np  by  certiorari,  were  not  received,  and  ordered  to  be  returned 
If  filed,  they  could  not  be  returned,  but  the  case  would  have  to  be  tried  at 
the  Circuit  by  niei  priue.  In  a  capital  case,  that  probably  could  not  be 
done.  Benson  added,  such  certiorari  ought  only  to  be  allowed  in  open 
court     The  People  y.  Towruend,  431.    See  vol.  1,  p.  101. 

5.  Defendant  was  convicted  of  a  nuisance  in  the  oyer  and  teiminer  in  West* 
Chester.  It  was  brought  up  by  certiorari,  and  an  application  made  for  » 
writ  to  the  sheriff  to  proetraie  the  nuisance.  Refused,  because  it  appeared 
the  record  was  not  made  up. 

The  People  ▼.  Valentine,  460.    See  toI.  1,  p.  33& 

COVENANT, 
I.  Action  of* 

1.  Where  it  lie$. 

3.  By  whom, 

3.  Against  whom. 

11.  Construction  of 
I.  Action  of 

1.  Where  it  liee* 

1.  Executors  are  liable  upon  the  exprees  covenant  of  their  testator,  so  long 
ae  a  privity  of  contract  exists,  though  the  breach  happen  while  a  third 
person  is  in  possession  of  premises  to  which  the  covenant  relates. 

Es'ro  of  Van  Renoselaer  v.  Ex're  of  PUtner,  475.    See  vol.  3,  p.  17. 

3.  By  whom. 

8.  An  executor  cannot  recover  rent  acccmed  after  the  testator's  death  upon 
a  lease  in  fee*    Et^ro  of  Van  RcnueUw  ▼.  JE^rs  of  Plainer,  476^ 
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3.  Agaiiut  tokom. 

3.  The  eiecvton  of  a  leiwe  of  aa  estate  ia  fee  are  not  liable  for  rent  aecnied 
after  the  death  of  their  teetitor.  There  ia  no  privity  of  estate  nor  contract 
The  privity  was  destroyed  by  the  wiU  under  which  the  plainiiffii  most  claim 
as  deviseps  or  assigfoees,  and  they  are  not  assig^nees  under  the  statute  39 
Hen.  VI I L,  eh.  34,  which  applies  only  to  leases  for  life  or  for  years.  So 
held  although  the  covenant  was  expreti, 

DevUetM  of  Van  Reruaelaer  v.  Ex*r9  ofPUtner,  475.    See  yol.  2,  p.  24. 

n.  Construction  of. 

4.  In  covenant,  the  defendant  held  to  the  express  terms  of  his  covenant  coa- 
irary  to  a  supposed  construction  of  its  spirit. 

BetU  V.  Turner,  427.    See  vol.  1,  p.  65. 

6.  A  covenant  from  the  subject  matter  construed  distributively,  although  it 
contained  no  words  of  severalty,     ErneMt  ▼.  BartU,  457. 

See  vol.  1,  p.  319.     Also  id.  327,  n  (a),  69,  n.  (a),  and  71,  n.  (a) 

6.  A  covenant  of  seisin  and  warranty  agai  st  all  pertoos  "except  the  lord  of 
the  soil,'*  construed  to  apply  to  the  interest  of  the  covenantor,  exdosiTe  of 
that  of  the  owner  of  the  fee  only,  and  the  covenant  of  seisin  and  warranty 
to  be  commensurate  in  this  respect.     Cole  v.  Uatoes,  488. 

See  vol.  2,  p.  203«  204,  n.  (a),  247,  n.  (a.) 

tSee  Debtors.    Deed. 


CRIMINAL  LAW. 

See  AttaindeRi  Court,  Conspiracy,  ForqerTi  Grant  , 

Indictment,  Title. 

DAMAGES. 
See  Factor. 

See  Tol.  2,  p.  17, 22,  n.  (a.) 

DEATH- 

Both  defendants  being  convicted  and  sentenced  to  the  state  prison  for  life ; 
^eld,  th«t  being  civilly  dead  the  suit  is  abated. 

Graham  t.  Adam»,  523.    See  toL  2,  p.  406. 

DEBTORS. 

I.  Possession  by,  after  bona  fide  assignment  not 
frauduletit. 
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n.  Proceedings  under  attachment  againstf  for  Benefit 

of  Surety. 
UL  Insolvent  discharge* 

J.  Effect  of. 

3.  When  it  muet  he  plead. 

IV.  Set-off  of  Note  after  ctssignment  by  Insolvent. 
Y.  Act  for  the  Relief  of  with  respect  to  Imprisonment 
of  their  Persons. 

Serpiee  of  NoOee. 

I.  Possession  ly^  after  bona  fide  assignment  not  deemed 

fraudulent. 

1.  The  pofseMion  of  a  banknipt,  after  a  bona  fide  aMignment  of  all  bit  ea« 
tate,  for  the  benefit  of  all  his  creditors,  not  deemed  frandnlenti  it  being  con- 
tinued at  the  instance  and  for  the  benefit  of  the  amjpieee. 

Vredenhurgh  y.  White  ^  Stout,  441.    See  yol.  1,  p.  156, 157,  n.  (a.) 

II.  Proceedings  under  attachment  against^  for  Benefit  of 

Surety. 

In  re  MeKinley,  433.    See  yol.  1,  p.  137. 

III.  Insolvent's  discharge. 

1.  Effect  of. 

3.  The  maker  of  a  noto  was  discharged  as  an  iosolvent,  afterwards  the  en* 
dorMr  was  obliged  to  pay  the  note.  The  payment  being  sabseqaent  to  the 
discharge,  held,  that  the  maker  was  liable  to  the  endorser. 

Froat  y.  Carter,  449.    See  yol.  1,  p.  73,  74,  n.  (a-) 

3.  Judgment  by  confession  set  aside,  it  being  entered  on  a  warrant  giyen  be- 
fore the  defendant's  insolyency. 

Skutt  7.  BiUinge,  436.    See  yol.  1,  p.  105. 
See  Cone  y.  Wkitaker,  478,  501,  oyermled.    See  voL  3,  p.  381,  n.  (a}»  (6.) 

1.  Where  it  muet  be  plead. 

4.  The  defendant  was  discharged  nnder  the  insolyent  act,  pendente  lite,  and 
in  time  to  plead  or  giye  it  in  eyidence.  Neglecting  to  do  this,  the  court 
refused  to  discharge  him  from  custody,  after  a  jn^^ent  by  default  and 
execution  against  him.    Valkenhurgh  y.  Dederiek,  437.  See  yoL  1,  p.  133. 

lY.  SePoff  of  Note  after  assignment  by  Insolvent. 

5.  A  note  purchased  at  an  under  value  by  the  debtor  of  an  insolyent,  after 
notice  of  the  insolyency,  not  allowed  to  be  set  oiF  in  a  suit  brought  in  the 
name  of  the  insolyenti  for  tha  baaefift  of  hia  assignees. 
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Cireiunatuiees  to  excite  loqDiry,  rafficient  notice,  and  the  intereet  of  the  m- 
ugatf  protected  in  thii  suit  in  the  name  of  the  inaolfent 

Johtuton  y.  Bloodgood,  498.     See  vol.  1,  p.  51. 

See  Bills  of  Exchange — Promibsobt  Notes  and 

Checks. 

V.  Act  for  (he  Relief  of  with  repect  to  Imprisonment  of 

their  Persons. 

Serne9  of  Notice, 

6.  Notice  of  a  petition  under  the  act  for  the  relief  of  debton,  die,  where  the 
plaintiff  (the  creditor  resided  out  of  the  otaie,^  serred  on  his  attorney  in 
the  suit,  held  sufficient    BaUo  r.  WiUtMU,  423.    See  toI.  1,  p.  30, 416. 

DEBT  ON  BOND. 
See  Practice. 

DEED. 

I.  Construction  of 
11.  Covenant  to  stand  Seised. 
IIL  Delivery  of— what  constitutes. 
lY.  Relation  of  to  previous  Contract. 
V.  Sheriffs  Deed. 

YI.  Of  land  where  an  adverse  possession. 
VII.  Estoppel  under. 

I.  Construction  of. 

I.  Seyeral  instruments  or  deeds  of  the  same  date,  and  relating  to  the  same 
subject,  construed  as  parts  of  one  assurance,  and  a  deed  in  oonademtion  of 
lOs.  made  by  9l  father  to  his  sen,  held  to  be  e  eovenant  to  9tand  seised  to 
the  use  of  the  grantee.    Jaekoon,  es  dem,  Trowbridge  y.  Dunshmgh^  439. 

See  yoi.  1,  p.  97,  98,  n.  (e.) 

9.  A  sheriff's  deed  conyeying  certain  lands  by  tneteo  and  hounds,  toother 
with  <*  qU  toeyt,  paths,  easements,"'  die,  does  not  include  lands  held  by  a 
distinct  title,  though  adjoining  the  premises,  and  formerly  purehaecHl  and 
used  as  a  road  for  the  same,  when  it  is  not  included  within  the  deacription 
of  the  premises.    Jackson,  es  dsm»  Jonss  y.  Striker,  451. 

See  yoL  1,  p.  384. 

II.  Covenant  to  stand  Seised. 
See  Supra^  L 
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HI.  Delivery  of— what  constitutes, 

3.  A  deed  for  land  executed  and  acknowledged  by  the  grrantor,  but  retained 
by  him  by  consent  of  partiet  as  a  security  for  the  consideration,  held  not 
to  conyey  the  title  because  there  was  no  actual  delivery  nor  acceptance  of 
the  deed.    Jackson,  ex  dem.  M*Crea  y.  Dunlap,  433. 

See  vol.  1,  p.  114, 116,  n.  (a),  253,  n.  (6.) 

IV.  Relation  of,  to  previous  Contract. 

4.  A  deed  in  pursuance  of  a  previous  contract  of  sale,  good  by  relation  from 
the  time  of  the  contract ;  so  as  to  render  valid  every  intermediate  sale  or 
disposition  by  the  grantee. 

Jackeon,  ex  dem.  Loan  Officere  of  Rensselaer  v.  BuU,  438. 
See  vol  1,  p.  81,  85,  n.  (a),  90,  n.  (a.) 

V.  Sheriffs  Deed. 

5.  A  subsequent  deed  from  the  sheriff  will  not  help  if  such  road  was  not 
known  at  the  time  of  the  sale,  and  understood  to  be  part  of  the  premises 
sold.    Jackson,  ex  dem,  Jones  v.  Striker,  451. 

See  vol  1,  p.  284, 286,  n.  (5.) 

YI.  Of  land  where  an  adverse  possession. 

6.  By  the  common  law,  a  conveyance  of  land  by  a  person  against  whom 
there  is  an  adverse  possession  at  the  time,  to  a  third  person,  is  void  ;  but 
the  title  of  the  grantor  is  not  thereby  extinguished  or  divested  ;  nor  will 
such  conveyance  enure,  by  way  of  estoppel,  for  the  benefit  of  the  defend- 
ant in  possession.    Jackson,  ex  dem,  Jones  v.  Brinckerhoff,  101,  540. 


VII.  Estoppel  under. 

7.  A  stranger  or  third  person  cannot  avail  himself  of  an  estoppel  by  a  mere 

writing  or  a  matter  in  pais. 
No  person  can  be  technically  estopped  by  a  conveyance  under  the  statute  of 

uses.    Jackson,  ex  dem,  Jones  v.  Brinckerhoff,  101,  540. 
Cases  and  authorities,  103,  n.  (a),  106,  n.  (a),  (6)  and  (c.) 

See  Estoppel. 


DEMURRAGE. 

See  Charter  Party. 
Vol.  UI.  93 
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DEMURRER. 

Practice  an  Frivolous.  1 

t 

MolMii  to  withdraw  a  frivok—  damamr,  and  to  plead»  «a  an  affidavit  of 
merita,  denied.    GriswM  ▼.  Haskitu,  433.    Soo  vol.  1»  135. 

DEMURRER  TO  EVIDENCE. 

On  a  demurrer  to  evidence,  every  fact  which  the  jury  could  legally  infer 
from  the  ovidenoo,  ie  admitted  by  the  demarrer. 

Ineoranoe  on  the  carg9  of  a  Pmnian  ship,  from  Now  York  to  SL  Andere  in 
Spain. 

The  Older  for  inearanoe  mentioned  that  the  ihip  wonid  have  a  clearance  for 
Hamborgfh.  In  an  action  on  the  policy,  the  only  evidence  given  at  the 
trial  was  the  bill  of  lading  and  the  protest  of  the  captain,  admitted  by  con- 
■ent  The  former  stated  that  the  goods  were  shipped  for  Hamburgh,  on 
aeconnt  of  persons  in  Stettin  ;  and  the  captain  stated,  that  the  ship  sailed 
from  New  York,  bound  to  Hamburgh,  and  that  she  continued  in  such  ta« 
(ended  voyage,  until  being  off  Cape  Ortegal,  and  meeting  with  contrary 
winde,  he  resolved  to  put  into  St.  Andero,  an  safer  than  to  attempt  to  reach 
Hamburgh,  at  that  season,  and  while  proceeding  towards  St.  Anders,  the 
ship  was  captured  by  the  British  and  carried  into  Guemeey.  Om  a  demur* 
rer  to  this  evidence,  it  was  held,  that  the  vessel  sailed  on  a  voya|ro  for 
Hamburgh,  and  not  for  St  Andero,  and  that  the  policy  not  having  at-  I 

tached,  the  plaintiff  could  not  recover,  but  was  entitled  only  to  a  return  of 
premium.    Forhet  v.  Church,  159,  548. 

Cesos  and  authorities,  p.  160,  n.  (6.) 

DEPOSITIONS  DE  BENE  ESSE. 

A  deposition  admitted  to  be  read,  which  was  taken  de  bene  esse,  on  the  same 
day  on  which  an  order  for  that  purpose  was  obtained,  and  notice  thereof 
given  to  the  oppoaite  party,  under  circumstances  which  did  not  admit  of 
dalay,  and  wen  previoosly  not  known,  and  this  before  dedaiation  filed,  but 
after  the  writ  was  letumed.    Mumford  v.  Ckureh,  441.   See  vol.  1.  p.  147. 

See  Evidence. 

DEVIATION. 
See  Insurance. 

DEVISE. 


I.  Cotistruciion  of, 
II.  Proof  of. 
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I.  Construction  of. 

1.  K.  in  Augrnst,  1778,  devised  land  to  hia  flOB|WiJliam,  for  life,  remainder  to  W. 
the  son  of  William,  liTing  at  the  time  of  the  deyise,  for  life,  with  remainder 
to  the  first  and  every  other  son  ef  the  first  son  of  William  snocessively,  in 
tail  male,  with  remainder  to  the  second  son  of  William,  (then  in  esse,)  with 
remainder  to  ki$  first  and  every  other  son,  saeeesstvely  in  tail  male  ;  with 
remainder  to  every  other  unborn  son  of  William  sncceasively,  in  tail  male  ; 
remainder  to  the  first  and  every  other  unborn  daughter  of  William  sueees* 
sively,  in  tail  male;  remainder  to  the  testator's  second  son  Samuel  for  life ; 
remainder  to  the  first  and  every  other  son  of  Samuel,  sneoeasively,  in  tail 
male  ;  with  remainder  to  the  testator's  three  daughters,  in  tail  general,  as 
tenants  in  common ;  with  remainder  to  the  same  three  daughters,  in  fee  ; 
and  devised  to  trustees  to  preserve  contingent  remainders. 

The  testator  died  1st  March,  1780,  leaving  issue  two  sons,  William  and  Sam- 
uel, and  three  daughten.  William,  the  eldei^  son,  entered  under  the  will, 
and  died  seised,  in  April,  1796,  leaving  twe  sons,  William  and  Henry ;  and 
William,  the  grandson  of  the  testator,  entered  on  the  death  of  his  father, 
under  the  will,  and  died  seised  in  June,  1799,  leaving  issue  a  daughter,  and 
his  wife  privfment  eneeint,  who  was  delivered  of  a  son,  also  named  William, 
in  October,  1799.  It  was  held,  that  the  poethumovs  son  took  the  estate  m 
remainder,  by  the  devise,  in  the  same  manner  as  if  he  had  been  bom  in  this 
life-time  of  his  father.    SUadfaei,  ex  dem.  Nieoll  y.  NieoU^  18,  529. 

3.  Infant  in  ventre  ea  mere  treated  as  a  living  child. 

Cases  and  autborties,  29,  n.  (e.) 

3.-  A.  by  his  last  will  and  testament,  among  other  things,  devised  as  follows  : 
«  And  whereas  I  have  conveyed  to  my  son  C,  my  lands  at  C,  and  to  my 
son  D.  my  lands  at  F.  I  give  and  devise  all  my  remaining  lands  and  tene- 
ments, and  real  estate  whatsoever,  to  my  sons  C.  and  D.  and  my  daugh- 
ter," &c. 

It  was  held  that  the  recital  iu  the  will  was  evidence  of  a  conveyance  of  the 
farm  in  F.  to  D.  and  that  C.  as  heir  of  the  testator,  was  estopped  by  the 
recital,  to  deny  that  the  farm  was  conveyed  to  D.  and  that  the  necessary  in- 
tendment from  the  language  of  the  clause  in  the  will,  was,  that  it  was  a 
conveyance  in  fee  to  D. 

Denn,  ex  dem,  Colden  v.  Cometl,  174,  506,  547. 

See  cases  and  authorities  on  estoppel  by  recital,  178-1-5,  n.  (h,) 

4  A  devise  to  the  use  of  another  till  Thomas  shall  be  of  age,  to  whom  the 
estate  was  previously  devised,  after  the  death  of  his  mother,  is  not  a 
condition  precedent  to  the  vesting  of  the  estate  in  Thomas.  It  vested  on 
the  death  of  the  mother.    Jackson,  ex  dem.  Beach  v.  Durlaad,  510. 

8eevol.2,  p.  314. 

11.  Proof  of. 

5.  A  devise  to  a  wife,  her  husband  being  a  witness  to  the  will,  is  void. 

Jackson,  ex  dem.  Beach  v.  Durland,  510.    See  voL  2,  p.  314. 

See  Limitation. 
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DISSEISIN. 

SeoTol.  ],  p.  33. 

DOMICIL. 
See  Insurance. 

DOWER. 

I.  In  lands  of  Attainted  Husband. 
II.  Of  British  Subject  in  lands  of  an  Anienatus* 

I.  In  lands  of  Attainted  Husband. 

1.  Attainder  of  the  huBband,  not  a  forfeitore  of  the  widow's  dower. 

Palmer  v.  Harton,  425.     See  toL  1,  p.  87. 

II.  Of  British  Subject  in  lands  of  an  Antenatus. 

S.  In  dower.  The  demandant  had  always  been  a  British  subject  and  resided 
in  Ireland  ;  her  hosbaud  an  American  before  the  revolation  ;  adjudged  that 
she  may  recover  dower  on  all  the  lands  whereof  her  husband  was  seind 
before  the  4th  July,  1776,  and  no  other. 

Kelly  y.  Harruon,  476.     See  ToL  3,  p.  39. 

DISABILITY. 

The  court  will  not  intend  a  disability.  It  lays  with  the  party  interested  to 
show  it    Per  Kent,  J.,  in  Jackwn,  ex  dem,  Oansevoort  et  aL  v.  Lunn,  109. 

EJECTMENT. 

L  Actions  by  Coparceners. 
II.  Action  for  mesne  profits. 

III.  Title  required  to  maintain. 

IV.  Declaration. 

1.  Striking  out  demise  of  Deceased  Leiior. 

2.  Effect  of  eerviee  of  eeeond, 

V.  Entry — when  not  necessary. 
VI.  Evidence  in. 

1.  For  Plaintiff, 

a.  Agreement  for  leau. 

h.  Acknowledgment  of  Defendant  that  lands  belonged  to 
Leooor. 
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9.  Fw  Defendant — unaccepted  requeH  to  he  conaidered  a  ten^ 
ant 

Vn.  Hab.  Fac.  Poss. 
VIII.  Improvements, 
IX.  Judgment 
X.  New  TVial. 
XL  Practice — Default, 
XII.  Recovery, 
XIIL  Vacant  possession. 
XIV.  Verdict. 

I.  Action  by  Co-parceners. 

1.  Co-parcenen  may  demiM  MvenUIy  in  ejectment.  A  naere  aenrant  or  bailii^ 
in  the  poaaewion  of  landa  ia  not  entitled  to  a  notice  to  qnit. 

Jackmm,  ex  dem.  Fitzroy  v.  Sample,  449.    See  yol.  1,  p.  331* 

n.  Action  for  mesne  profits, 

S.  For  meene  profile;  nominal  damagea  in  ejectment  no  bar  to  tbia  action. 
The  judjrment  in  ejectment  entitlea  the  plaintiff  to  recover  in  thia  action  from 

the  time  of  the  demise  laid. 
No  deduction  from  the  damaj^ea  for  improyementa  made  before  the  plaintiffii 

title  accrued.    The  remedy  for  them  would  be  againat  the  ownere. 

Van  Ahn  v.  Rogere,  457.    See  vol.  1,  p.  381,  383,  n.  (Jb.) 

III.  THtle  required  to  maintain. 

3.  A  grant  to  A.  and  B.  for  themseWea  and  their  aaeociatea,  being  friendai 
Slo.,  doea  not  conyey  an  estate  at  law  to  the  aaaociatea,  and  their  intereata 
cannot  be  noticed  by  thia  court 

Jaekoen,  ex  dem.  Potter  y.  Sieeonef  510.    See  yol.  3,  p.  331,  336,  n.  (a.) 

IV.  Declaration. 

1.  Striking  out  demioe  of  Deeeaeed  Leeeor. 

4.  The  demiaea  of  a  leaser  in  ejectment,  who  waa  dead  at  the  commenoe* 
ment  of  the  auit,  atrnck  out  on  motion. 

Butler  y.  Deitx,  453.    See  yol  I,  p.  393. 

3.  J^eet  of  eerwee  of  oecond, 

&  The  aeryice  of  a  aecond  narr.  on  the  tenant  in  ejectment,  if  a  waiyar  of 
the  firat,  and  proceedinga  on  the  first  aet  aside. 

KembU  y.  Finchy46S.    Sea  yol.  1,  p.  414. 
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V.  Entry — when  not  necessary. 

6.  An  actual  entry  not  neceoaary  in  any  ease  except  to  avoid  a  fine. 

Jackeon,  ex  dem.  Bronk  ?.  CryeUr,  436.    See  voL  1,  p.  135. 


YI.  Evidence Jn. 

1.  For  Plaintif. 
a.  Agreement  for  leoMe. 

7.  A  Terbal  agreement  to  take  a  lease  from  the  letaora  not  carried  kto  eze- 
ontioni  la  not  sufficient  evidence  of  seisin. 

Jaekeon,  ex  dem,  Southampton  ▼.  CooUy,  492. 

6.  Acknowledgment  of  Defendant  that  land  belonged  to  Lessor. 

8.  The  written  acknowledgment  of  the  defendant  that  the  land  belonged  to 
lessor,  is  prima  fade  evidence  of  a  right  to  recover ;  but  such  acknowledge 
ment  may  be  eiplained,  dec,  by  defendant,  and  shown  to  be  founded  in 
mistake.    Jaekoon,  ex  dem.  Viely  ^  Clark  v.  Cuerden^  519. 

See  vol.  3,  p.  353, 355,  n.  {a.) 

S.  For  Defend&td — unaccepted  requeot  to  be  coneidered  a  tenant 

9.  An  offer  or  request  to  be  considered,  the  tenant  of  the  lessor  not  accepted 
or  answered,  does  not  create  a  tenancy,  or  the  relation  of  landlord  and 

•tenant,  the  defendant  then  and  before  holding  under  a  different  right 

Jaekoon,  ex  dem.  Viely  Jjr  Clark  r.  Cuerden,  519. 
See  voL  2,  p.  353,  355,  n.  (a.) 

VII.  Hab.  Foe.  Poss. 
See  //i/ro,  X.,  New  Trial. 

YIII.  Impwovements* 
See  Supra,  11. 

IX.  Judgmeni. 

10.  In  ejectment  there  can  be  no  judgment  by  default  against  the  tenant; 
it  must  be  against  the  eaoual  ejector. 

Van  Alen  v.  Vioeher,  468.    See  vol.  9,  p.  106. 

11.  IV here  a  landlord,  in  1786,  brought  an  action  of  ejectment  against  his  ten- 
ant, holding  ander  a  lease  contaiuing  a  clause  of  re-entry  for  non*'payment 
of  rent,  and  recovered  judgment  against  the  casual  ejector,  by  default,  un^ 
der  the  statute,  and  possession  was  thereupon  delivered  to  the  landlord, 
who  executed  a  lease  and  gave  possession  to  another  person ;  «nd  the  ten- 
ant luider  the  first  lease,  afterwards  brought  an  action  of  ejectment,  in 
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1790,  for  the  tama  premisM,  against  the  tenant  nnder  the  aeoond  leaae,  it 
was  held,  that  the  judgment  by  default  waa,  frima  facie,  regolar,  and  a 
sufficient  bar ;  and  that  the  defendant  was  not  obliged  to  ahow  an  affidavit, 
or  any  of  the  prerequisites  to  a  recovery,  required  by  the  itatnte.  (Seea. 
34,  c.  36,  s.  23.)  Jaekmn,  ex  dem.  Smith  and  §tJUr9  v.  Wileem,  295,  566. 
Caaee  and  anthorities,  297,  n.  (a.) 

X.  New  Trial. 

12.  The  plaintiff  upon  the  evidence  waa  entitled  to  a  moiety  only  ondlvided, 
bnt  a  general  verdict  waa  taken  ;  a  motion  to  eet  it  aside  on  that  ground 
was  refused,  and  the  plaintiff  ordered  to  take  posseesion  of  the  moiety  only 
on  the  hab.fae.  pose.    Jackeon,  ex  dent  JIf oere  v.  Van  Bergen,  49G. 

See  vol.  1,  p.  101. 

XL  Practice — Default 

13.  In  ejectment  the  consent  rule,  new  narr.,  common  bail  and  plea,  are 
simultaneous  acts,  and  if  no  plea  be  given,  a  default  may  be  entered  against 
the  casual  ejector  instanter»  under  the  first  rule.    No  new  rule  is  requisite. 

Woodteard  v.  Quaekenboss,  470.    See  vol.  2,  p.  110. 

Xll.  Recovert/, 
See  Supra^  11. 

XI  [I.   Vacant  possession. 

14.  Unsettled  lands  cannot  be  proceeded  against  as  for  a  vacant  poasession. 

Salttmetal  v.  White,  443.    See  vol.  I,  p.  221. 

XIV.  Verdict. 
See  Supra,  X.,  New  Trial. 

ENTRY 

I.  Adverse  not  presumed. 
II.  Entry  into  part  of  a  Tract, 

I.  Adverse  not  presumed. 


\.  Where  the  legal  poasession  of  landa  waa  in  tha  heirs  of  A.  under  a 
of  title,  and  a  deacent  in  1752,  and  fi.  aftarwarda  entcvsd  on  the  la»d,  and 
made  improveinent,  and  hia  posseawm  waa  oontinnad  for  37  yean ;  bat  It 
did  not  appear  that  he  entered  nnder  claim  or  eolor  af  title,  er  hostila  to 
the  heirs  of  A.,  whoae  title  was  not  daspnted  natal  after  1783,  it  waa  held 
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that  the  legal  inteDdment  was,  that  B.  entered  aoder  the  title  of  the  hein 
of  A.,  and  that  the  itatute  of  limitations  conld  not  begin  to  ran,  till  after 
the  poweieion  of  the  defendant  wae  held  ad?enely  to  the  hein  of  A* 
An  entry  adveiee  to  the  lawfal  poeiesMr  is  not  to  be  presumed,  bat  moat  be 
proved.    Jmekson,  ex  dnn,  Qanatvoori  v.  Parker,  124-2. 

II.  Entry  into  part  of  a  Tract. 

3.  A  tract  of  land  was  granted,  by  letteri  patent,  to  A.  in  1735,  which  was 
snryeyed  and  laid  ont  into  lots.  In  1736,  B.  executed  leases  for  several 
loti  to  different  persons,  for  lives,  reserving  rent,  in  which  he  asserted  his 
claim  to  the  whole  tract ;  and  exercised  varioas  acti  of  ownership,  nntil 
his  death,  in  1752,  and  his  heirs  also  gave  leasee  of  some  of  the  loti,  in 
1767,  and  his  title  and  that  of  his  heirs,  continaed  to  be  acknowledged  by 
the  tenants,  and  remained  undisputed,  until  after  the  year  1783.  In  an 
aetion  of  ejectment  brought  by  the  heirs  of  B.  against  C,  who  had  been 
in  possession  since  1772,  it  was  held  that  a  grant  iW>m  the  original  paten- 
tees to  B.  was  to  be  presumed ;  that  entry,  by  hun,  into  part,  with  a  claim 
to  the  whole,  was  to  be  considered  as  an  entry  into  the  whole ;  and  that 
the  entry  of  C.  was  in  subordination  to  the  title  of  B. 

Jaeikfon,  ex  dem.  OaMevoort  v.  Lumn,  109. 

EQUITY. 

See  CHANCEaT. 

ERROR. 

Plaintiff,  administrator,  recovered  in  the  common  pleas  of  Ulster,  a  reidict 
under  $25,  and  that  court  refused  to  give  judgment  in  his  favor  for  the 
coots.  Motion  for  a  mandamus  denied ;  a  writ  of  error  is  the  proper  rem* 
edy.    Jaaseii  v.  Davison,  480.    See  vol.  2,  p.  72,  73,  n.  (a),  217,  n.  (6.) 

See  Mandamus.    Practice. 
ESCAPE. 

In  an  action  against  a  sheriff  for  an  escape,  if  it  be  averred,  or  found  on  the 
reoord,  that  the  sheriff ^ermrfted  the  prisoner  to  eecape,  it  is  equivalent  to 
a  finding  of  a  voluntary  escape. 

The  prohibition  in  the  10th  section  of  the  first  article  of  the  constitution  of 
the  United  States,  does  not  extend  to  the  municipal  regulations  of  the  pres- 
•  ent  states,  which  modify  the  process  and  proceedings  relative  to  the  recov- 
ery of  debts,  as  establishing  jail  liberties,  ^e. 

The  act,  (seai.  24,  c.  91,)  as  to  jail  liberties,  is  imperative  on  the  sheriff,  who 

is  bound  to  grant  the  liberties  to  the  prisoner  on  his  tendering  a  sufficient 

'  bond ;  but  ae  this  bond  is  mtended  only  for  the  sheriff's  indenmity»  he  may 
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waive  it,  and  grant  the  libertiea,  without  takio  j^  the  bond ;  and  be  will  not 
therefore,  be  liable  for  an  eteape.    Holmes  y.  Lansing,  73. 

See  Sheriff.    Jail  Liberties* 

ESTATE. 
See  Alien,    Devise.    Condition. 

ESTOPPEL. 

L  Bf/  Record, 
II.  By  Deed  or  wiU. 
III.  In  pais. 

I.  By  Record. 

1.  A  foreign  eentenee  of  an  admiralty  court  is  amehrnvs  between  the  aenirer 
and  the  aMured. — (ReTereed  in  error,  in  a  like  caee. 

LudlotDS  V.  Dale,  426.     See  vol  1,  p.  16. 
See  Chnx  ▼.  Knox,  toI.  1,  p.  337, 16,  n.  {a),  and  341,  n.  (c.) 

II.  By  Deed  or  will. 

S.  By  the  common  law,  a  oonyeyance  of  land  by  a  peieon  against  whom 
,  there  is  an  adyerse  possession  at  the  time,  to  a  third  person,  is  yoid ;  but 

the  title  of  the  grantor  is  not  thereby  extinguished  or  diyested  ;  nor  will 

such  oonyeyance  enure,  by  way  of  estoppel,  for  the  benefit  of  the  defend- 

ant  in  possession. 
Ko  person  can  be  technically  estopped  by  a  oonyeyance  under  the  statute  of 

uses.    Jackson,  ex  dem,  Jonee  y.  Brinckerhoff,  lOl. 

3.  A.  by  his  last  will  and  testament,  among  other  things,  deyised  as  follows : 
"  And  whereas  I  haye  conyeyed  to  my  son  C,  my  lands  at  C,  and  to  my 
son  D.  my  lands  at  F.  I  giye  and  deyise  all  my  remaining  lands  and  tene- 
ments, and  real  estate  whatsoeyer,  to  my  sons  C.  and  D.  and  my  daugh- 
ter," &o. 

It  was  held  that  the  recital  in  the  will  was  evidence  of  a  oonyeyance  of  the 
farm  in  F.  to  D.  and  that  C.  as  heir  of  the  testator,  was  estopped  by  the 
recital,  to  deny  that  the  farm  was  eonveyed  to  D.  and  that  the  necessary 
Intendment  from  the  language  of  the  clause  in  the  will,  was,  that  it  was  a 
conyeyance  in  fee  to  D.    Denn,  ex  dem,  Colden  y.  Cornell,  174. 

Cases  and  authorities,  178,  178-^. 

4.  Gases  and  authorities  upon  estoppel  by  recital,  178,  n.  (6.) 

III.  In  pais. 

5.  A  stranger  or  third  person  cannot  avail  himself  of  an  estoppel  by  a  mere 
writing  or  matter  in  pais,    Jackson,  ex  dem.  Jones  y.  Brinckerhoff,  101. 

Authorities  upon  the  doctrine  of  estoppel  in  pais,  103,  n.  (e.)  See  Fatigior 
y.  HaUett,  yol.  2,  p.  333. 

Vol.  IIL  94 
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EVIDENCE. 

I.  Admission. 
II.  Admiralty  surveff. 

III.  Adultery. 

IV.  Ancient  Deed. 
V.  Attainder. 

VI.  BUls  of  Exchange^  4rc. 
VII.  Bond. 

VIII.  Breach  of  Promise. 
IX.  Debt. 
X.  Declarations. 
XI.  Z>«e(2. 
XII.  Demurrer  to. 

XI II.  Deposition  de  bene  esse. 

XIV.  Ejectment. 
XV.  Forgery. 

XVI.  Judgments^  Decrees  and  Sentences. 

XVII.  Pardon. 

XVIII.  Paro/  Evidence  to  vary  terms  of  written  paper. 
XIX.  Presumption. 

1.  Corroborating  eireumttaneeo. 

2.  O/  Indehtednuo. 

3.  0/  Grant 

4.  0/  DisalnlitieM. 

XX.  Private  Acts. 
XXI.  Receipt. 
XXIL  iJccorrf. 

1.  Jf<e«ta<ioii  of  from  another  State. 

2. 0/  waz. 

XXm.  Resulting  trust. 
XXIV.  Statute. 
XXV.  Tf i/niW5. 

1.  iiMaeAm«n<  againtU 

2.  Competency. 

a.  Oeneral  rule  ae  to  incompetency,  arieing  from  in* 

(erett 
ft.  0/  Tf  »<fte«f ,  «r  lof/f  fl/  If t«ii««»,  to  iTeeue. 

c.  Owner  for  master,  in  Mooter  t.  Skipper. 

d.  Orantorfor  Grantee,  at  the  euit  of  third  permon  ts 

Treepaee. 
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e.  Tenant  of  Devisee  in  ejectment,  hy  Heir  ▼.  De^ 

vieee. 

f.  Party  to  negotiable  paper  to  impeaeh  the  mim. 

g.  Effect  of  pardon  with  provieo. 
3.  Subecrihing. 

XX  VI.  Written  Contract — Parol  Evidence  te  vary — 
Ambiguitas  latens. 

L  Admission. 

1*  A  deliberate  acknowledgment  of  a  note  being  doe  onght  to  eonelnde  the 
party,  anleas  atrong  evidenoe  be  offered  to  show  a  mistake. 

Baxen  y.  Roget,  536. 

II.  Admiralty  survey. 

3.  Admiralty  ranreye  as  to  leaworthineiB  of  vesMla,  are  not  evidence  of  the 
facta  atated  in  them.  Abbott  y.  Sebor.  Same  y.  United  Ine.  Co.  Robin^ 
eon  y.  The  Same,  39. 

III.  Adultery. 

3.  Feigned  imned  from  chancery  to  tiy  the  fact  of  adaltexy.  Confeeeione  of 
the  wife  connected  with  other  proof,  and  not  frandulently  made,  admitted 

Doe  y.  Roe,  424.    See  yol.  1,  p.  25. 

IV.  Ancient  Deed. 

4.  A  will  ezecated  in  1723,  and  which  had  been  proyed  by  the  witnenea  in  1733 
and  1744,  and  recorded,  hot  not  in  a  manner  authorized  by  law,  waa  al- 
lowed to  be  read  in  evidence,  on  the  trial  of  an  action  of  ejectment,  in 
1801,  aa  an  ancient  deed  ;  thoagh  actual  poBseBsion  did  not  follow  and  ac« 
company  the  will,  that  being  explained  by  the  peculiar  situation  of  the 
property  in  question  ;  and  other  circumstances  shown,  to  raise  a  presump- 
tion of  the  existence  and  genuineness  of  the  will. 

The  general  rule  in  reference  to  proof  of  ancient  deeds  is  that  a  deed  appear- 
ing to  be  of  the  age  of  thirty  years,  may  be  given  in  evidence,  without 
proof  of  its  execution,  if  the  possession  be  shown  to  have  accompanied  it, 
or  where  no  possession  has  accompanied  it,  if  such  account  be  given  of  the 
deed,  as  may  be  reasonably  expected  under  all  the  circumstances  of  the 
case,  and  will  afford  the  presumption  that  it  is  genuine.  Per  Radcl\ff,  J. 
Livingeton  and  Thompeon,  J.,  concurring.    Kent,  J.,  dice, 

Jackeon,  ex  dem.  Lewie  y.  Laroway,  283» 

Cases  and  authorities,  293,  n.  (a)  and  (6.) 

< 
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y«  Attainder* 

5.  A  coDTictioa  and  attainder  in  panoance  of  the  act  of  the  39d  October, 
1779,  coDtidered  aa  a  statute  attainder. 

The  role  in  each  casee  is»  that  an  incomplete  descriptba  may  be  aided  by 
proof,  bnt  a  falee  or  repugnant  deicription  cannot 

Jackwnt  ex  dem.  St  Crmx  t.  Sand$,  491.    See  toL  S,  p.  367, 

YL  Bills  of  Exchange^  ^c. 

See  Bills  of  Exchange,  Promissory  Notes  and 
Checks,  XIII.  4.    See  Infra^  XXY.,  Witness. 

VII.  Bond. 
See  Infra,  XXV.,  Wiiness. 

VIII.  Breach  of  Promise. 

6.  On  a  promiie  of  marriage  the  licentions  conduct  of  the  female  plaioUff 
admitted  to  be  shown  without  any  restriction  as  to  the  time  of  the  promiea 
or  the  intended  marriage,  with  a  view  to  the  question  of  damages.  Ch.  J. 
Lannng,  contra.    Joknton  v.  Catdkine,  437. 

See  Yol.  1,  p.  116, 118,  n.  (a.)  * 

IX.  Debt. 

7.  In  debt  on  a  judgment  in  a  neighboring  state,  m7  iMet  is  a  denial  of  tho 
whole  declaration,  and  the  judgment  must  be  proved. 

Ru9h  T.  Cobbett,  600.    See  vol.  3,  p.  256, 957,  n.  (c) 

X.  Declarations  of  Party. 
See  Supra,  I.,  Admission. 

XI.  Deed. 
See  Infra. 

XII.  Demurrer  to. 
See  Demurrer  to  Evidence. 

Xni.  Deposition  de  bene  esse. 

8.  A  deposition  admitted  to  be  read,  which  was  taken  de  bene  esse,  on  the 
same  day  on  which  an  order  for  that  purpose  was  obtained,  and  notion 
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tlraraof  giren  to  the  oppoeite  partj,  under  circametaaees  which  did  not  ad- 
mit of  delay,  and  were  previon&ly  not  known,  and  thie  before  declaration 
filed,  bat  after  the  writ  was  retomed. 

Mumford  t.  Church,  441.    See  toL  1,  p.  147, 150,  n.  (a  ) 

XIV.  Ejectment. 
See  Ejectment,  YI. 

XV.  Forgery. 

9.  On  a  defence  of  forgery  to  a  note  of  hand, 

let  Proof  of  *'  former  notes  drawn  and  endoned  by  the  same  parties,  and 
that  to  take  up  one  of  them  (the  defendant  not  knowing  of  the  alteration,) 
the  present  note  was  given,"  ought  to  be  admitted. 

Sd.  A  memorandum  of  a  deceased  partner  of  defendant,  no  evidence. 

3d.  An  alteration  apparent  on  the  face  of  the  note,  not  of  itself  enough,  un- 
less coupled  with  other  OTidence.    Rankin  y.  Blaehoell,  488. 

10.  The  apparent  alteration  on  the  face  of  a  note,  and  an  obscure  memeran* 
dum  of  a  deceased  partner  of  defendant,  and  the  general  proof  that  the 
endorser  had  forged  other  notes,  are  not  competent  evidences  to  prove  for- 
gery ;  the  first  and  last  circumstances  might  be  admitted  in  aid,  if  there 
was  other  proof.    Rankin  v.  Blaekwell,  524.    See  vol.  3,  p.  198. 

XVI.  Judgments,  Decrees  and  Sentences. 

11.  A  foreign  sentence  of  an  admiralty  court  is  conclusive  between  the  ai^ 
surer  and  the  assured^ — (Reversed  in  error,  in  a  like  case.) 

See  Lydl9W$  v.  Doie,  436. 
CMx  y.  Knox,  vol.  1,  p.  16,  n.  (a),  337,  341,  n.  (e),  vol.  3,  144,  n.  {h),  (c), 
168,  n.  (6.) 

See  Infra,  Record. 

XVII.  Pardon. 
See  Witness,  Infra,  XXV.,  2,  (g.) 

XVIII.  Parol  Evidence  to  vary  terms  of  written  paper. 
See  Infra,  XXVL,  Written  Contract. 

XIX.  Presumption. 

1.  Corohoraiing  drcumotaneeo. 
See  Supra,  Forgery. 
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3.  Of  Indehtedn€99. 

12.  lodortemenU  on  a  bond  of  the  testator,  that  plaintiff  had  aNvmod  to  pay 
it,  wilhont  more,  are  not  enongb  to  charge  him,  although  a  legatee  with 
the  debt  of  another. 

The  acta  of  the  testator,  may  in  tome  eaaee,  be  evidence  of  a  debt  against 
his  legatee.    Ricketi  y.  Livingston,  479.    See  vol.  2,  p.  97. 


3.  Of  Orants. 

13.  Patents  and  grants  are  in  a  variety  of  cases  to  be  presumed  even  within 
the  time  of  legal  memory  for  the  sake  of  quieting  an  ancient  possession. 
Per  Kent,  J.    Jackson,  ex  dem.  Oaneevoort  v.  Lunn,  109,  539. 

Cases  and  authorities  on  the  doctrine  that  a  presumption  is  indulged  in  ikvor 
of  the  right  of  a  person  in  possession  of  property,  124,  n.  (6.) 

4.  Of  DisahUitiee, 

14.  The  court  will  not  intend  a  disability.  It  lays  with  the  party  interested 
to  show  it    Per  Kent,  J. 

Jackson,  ex  dem.  Oansevoort  v.  Lunn,  109,  539. 

XX.  Private  Act* 
See  Infra^  XXI 7.,  Statute. 

XXL  Receipt. 

15.  A  receipt  in  ftiU  for  money,  not  conclusive  evidence,  where  jMrsZ  proof  of 
a  mistake  can  be  given. 

Ensign  v.  Webster,  440.    See  vol.  1,  p.  145, 146,  n.  (a.) 

XXII.  Record. 

1.  Attestation  of  from  another  State. 

16.  A  copy  of  the  record  from  the  court  of  another  State,  most,  according^ 
to  the  act  of  congress  be  accompaniftl  with  a  certificate  of  the  presiding 
jndge  of  the  court,  that  the  attestation  is  in  due  form,  &o. 

Smith  V.  Blagge,  448.    See  vol.  1,  p.  238, 339,  n.  (5.) 
See  Dos  v.  Roe,  467,  voL  1,  p.  402. 

2.  Of  WUl 

17.  The  record  of  a  will  proved  under  the  statute,  (sees.  24,  c.  9,  a  6,)  is  not 
conclusive  upon  the  heir,  so  as  to  prevent  the  admission  of  evidence  to  im- 
peach its  validity.  The  record  of  a  will,  like  that  of  a  deed,  is  only  primm 
faeie  evidence  of  its  authenticity. 

Jackson,  ex  dem,  Woodhull  v.  Rumsey,  234.    See  236,  n.  (a.) 
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XXIII.  Resulting  trttst 

18.  May  bo  proved  by  parol.   Jackson,  ex  dem.  Kanei  t.  Sternhergk,  440. 
6«9  yol.  1,  p.  153»  155,  n.  (</.) 

XXIV.  Statute. 

19.  It  M6I11I  that  the  printed  itatute  book  containing^  a  private  act,  may  be 
given  in  evidence  against  the  party,  for  whose  benefit  the  act  was  paasedy 
for  he  ia  presumed  to  be  conusant  of  it,  and  cannot  be  surprised  by  the  evi- 
dence. 

A  new  trial  will  not  be  granted  on  the  mere  technical  objection,  as  to  the 
admission  of  a  printed  statute  book  in  evidence,  when  it  appears  that  the 
printed  statute  was  correct,  and  an  exemplification  of  it,  on  a  new  trial, 
would  be  the  same  evidence.    Duncan  v.  Duhoy$t  125. 

Cases,  authorities  and  statutes  of  1838  and  1830,  126,  n.  (a.) 

XXV.  Witness. 

1.  Attachment  againeU 

20.  Attachment  granted  against  a  witness  who  refused  to  attend  after  sub* 
pmna  served  and  expenses  tendered. 

Andrews  v.  Sweet,  470.    S.  C.  nom  Andrews  v.  Andrews,  vol.  2,  p.  109. 

2.  Competency, 
a.  General  rule  as  to  incompetency  arising  from  interest* 

2L  The  general  rule  is,  that  if  a  witness  cannot  gain  or  lose,  by  the  event  of 
a  suit,  or  if  the  verdict  cannot  be  given  in  evidence,  for  or  against  him,  in 
another  suit,  the  objection  goes  to  his  credit  and  not  to  his  competency- 

An  interest  in  the  question  only,  does  not  disqualify  a  witness,  but  the  objec- 
tion goes  to  his  credit  only.    Van  Auyt  v.  Terhune,  81. 

Caies  and  authorities,  83,  n.  (ft.) 

h.  Of  Witness,  or  wife  of  Witness,  to  devise. 

22.  A  devise  to  a  wife,  her  husband  being  a  witness  to  the  will,  is  void. 

Jackson,  ex  dem.  Beach  v.  Durland,  510,    See  voL  2,  pw  314 

23.  The  unity  of  husband  and  wife  is  such,  that  if  either  be  a  witness  to  a 
will  containing  a  devise  or  bequest  to  the  other,  such  devise  or  bequest  ii 
void  within  the  intent  of  the  statute  concerning  wills. 

Jackson,  ex  dsm.  Cooder  v.  Woods,  438.    See  vol.  1, 163, 167,  n.  ((.) 

c  Owner  for  master,  in  Master  v.  Shipper. 

fU.  The  owner  of  a  vessel,  although,  in  tbo  first  instance,  liaUo  for  the  de« 
fault  of  his  captain  to  the  shipper,  yet  when  he  has  paid  the  money  to  tho 
shipper  and  the  captain  has  also  re-imbursed  to  him  the  sum  to  paid,  is  a 
competent  witness  in  an  action  between  the  captain  and  shipper  concern- 
ing the  same  matter. 

2d.  A  question  on  the  weight  of  evidence. 

Coles  V.  Billings,  450.    See  vol.  1,  p.  270. 
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d.  Grantor  for  Grantee,  at  the  ouit  of  third  pormn  in  Treopaoo, 

S5.  la  an  action  of  trecpais  quare  elaueum  fregit,  the  defendant  joetified 
under  rig^ht  of  freehold ;  and  it  wae  held  that  a  pexvon  who  had  conveyed 
the  premiaee  in  question  to  the  plaintiff,  with  covenant!  of  wamntyi  was 
a  competent  witnen  to  prove  the  treepaM.    Van  Nuy$  t.  TerAvne,  81. 

Caaea  and  anthorities,  83,  n.''(6.) 

e.  Tenant  of  DevUee  in  ejectment,  by  Heir  v.  Demoee. 

96L  A  penon  who  wai  a  tenant  nnder  a  devisee  of  part  of  the  eatate  deviaed* 
waa  held  to  be  a  competent  witneae,  in  an  action  of  ejectment  biongfat 
by  the  heir  against  a  tenant,  who  held  part  of  the  premiaea  nnder  tho 
teetator  or  devisee,  and  under  the  witneaa,  in  order  to  impeach  the  validity 
of  the  wilL    Jaekoont  ex  dem.  WoodhaU  v.  Rumoeyf  p.  334. 

Caaea  and  authorities,  237,  n.  (6)  and  (e.) 

/.  Party  to  negotiable  paper  to  impeaeh  the  oame. 

37.  A  person  is  not  a  competent  witness,  to  impeach  the  validity  of  a  ne^v- 
tiahle  note  or  instrnment,  which  he  baa  made  or  endorsed,  though  he  is 
not  interested  in  the  event  of  the  suit. 

The  payee  and  endorser  of  a  promissory  note,  who  had  been  diacharged  un- 
der the  bankrupt  law  of  the  United  States,  and  had  released  all  his  inter- 
est, was  held  to  be  an  incompetent  witneaa,  to  prove  that  the  note  waa 
given  for  a  usurious  consideration. 

Winton  y.  SaidUr,  185.    Stewart  y.  Cimw,  546. 

Cases  and  authorities,  197,  n.  (a.) 

38.  The  principle  of  these  cases  is  overruled  in  New  York,  Virginia,  Con- 
necticut, Massachusetts,  South  Carolina,  Tennessee,  Maryland,  New  Jer- 
sey, North  Carolina,  Alabama,  Illinois,  Missouri,  and  also  in  England. 
The  United  States  Couits,  however,  follow  the  principle  of  these  cases. 

See  197,  n.  (a.) 

(g.)  ^feet  of  pardon  with  proviso  against  relieving  from  Ugal  disahiUtiaa, 

39.  A.  having  been  convicted  of  forgery,  was  sentenced  to  the  state- prkSn 
for  life.  He  waa  afterwards  pardoned  by  the  governor.  The  pardon  con- 
tained a  proviso,  that  it  waa  not  to  be  construed  so  ss  to  relieve  A.  from  the 
legal  disabilities  arising  from  hia  conviction  and  sentence,  dec,  but  only 
fkom  the  imprisonment 

He  waa  afterwards  oflered  as  a  witneas  for  the  people,  on  a  trial  for  an  in- 
dictment and  admitted  to  testify,  although  objected  to  as  incompetent  It 
was  held  that  the  proviso  In  the  pardon  being  incongruona  and  repugnant 
to  the  pardon  itself,  ought  to  be  rejected,  and  that  the  witneaa  was  compe- 
tent.    The  People  v.  Pease,  333. 

80.  The  authority  of  this  case,  however,  seems  to  be  doubtful. 

See  cases  and  authoritiea,  335,  n  (a.) 

3.  Subscribing. 

31.  Proof  of  the  hand-writing  of  an  instrumentary  witness  who  is  dead,  m 
Bufficient  prima  facie,  without  proof  of  the  hand- writing  of  the  party 
outing  it    Mott  y.  Doughty,  449.    See  vol.  1,  p.  330,  i231,  n.  (a.) 
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XXVI.   Written  Contract — Parol  Evidence  to  vary — Am- 

higuUas  latens, 

39.  A  poUey  of  iiuiinuice  wai  effected  on  goods  from  Philadelphia  to  Ham- 
bargh,  dated  the  29th  of  May,  1798,  at  17  1-3  per  cent  <*  to  return  15  per 
cent,  in  eaae  an  inrarance  haa  been  eflbeted  in  Eorope."  It  also  contained 
the  following  printed  clause:  "Provided  that  if  the  assured  shall  have 
made  any  other  assurance  upon  the  premises  prior  in  date  to  this  policy, 
then  the  insurers  shall  be  answerable  only  for  so  much  as  the  amount  of 
such  prior  assurance  may  be  deficient,  &c.  and  shall  return  the  premiam 
on  so  much  of  the  sum  assured,  as  they  shall,  by  such  prior  assurance,  be 
exonerated  from.  And  in  case  of  any  insurance  upon  the  premises,  subse- 
quent in  date  to  this  policy,  the  insurer  shall  be  aoBweraUe  for  the  full  sum 
subscribed,  &c ,  and  be  entitled  to  retain  the  premium,  in  the  same  manner 
as  if  no  such  subsequent  insurance  had  been  made."  Insurance  was  also 
effected  on  the  same  goods  at  Hamburght  the  19th  June,  1798. 

It  was  held,  that  according  to  the  true  construction  of  the  written  and  printed 
clauses,  the  insured  could  not  claim  a  return  of  premium  on  acconnt  of  the 
insurance  at  Hamburgh ;  and  that  parol  evidence  to  show  that  it  was  the 
understanding  and  intention  of  the  parties  that  the  policy  was  to  be  void  in 
case  of  a  double  insurance,  was  inadmissible. 

If  there  be  any  apparent  contradiction  in  a  contract,  it  is  the  business  of  the 
courts  to  endeavor  to  reconcile  the  whole  instrument ;  and  the  language 
which  is  clear  and  explicit,  must  always  control  that  which  is  obscure  or 
equivocal.    Per  Ktnt,  J. 

Parol  evidence  is  to  be  received  in  the  ease  of  an  ambiguiiaa  laten»,  to  ascer- 
tain the  identity  of  a  person  or  thing,  but  before  the  parol  evidence  is  to  be 
received  in  such  case,  the  latent  ambiguity  must  be  made  out  and  shown 
to  the  court.    Per  Kent,  J.    New  York  InM,  Co,  y.  Tkomao,  1. 

Cases  and  authorities,  p.  4,  n.  (a)  and  (i),  p.  5,  n.  (d)  and  (s.) 

EXCEPTION. 

See  Devise. 

EXECUTION, 

On  a  sheriff's  sale  by  an  alias fi,  fa,,  held : 

1st.  That  the  aliao  clause  may  be  rejected,  no  previous^. /a.  having  issued. 

2d.  That  the  sheriff's  return  on  the  writ  is  not  material  to  the  purchasei's 
title. 

3d.  That  the  purchase  of  an  agent  for  the  plaintiff,  and  a  deed  to  him  creates 
a  resulting  trust  for  the  plaintiff,  not  within  the  statute  of  frauds,  and  that 
the  possession  of  the  defendant  is  not  to  be  deemed  adverse  to  the  pur- 
chaser without  an  actual  disseisin  or  ouster. 

Jaekoorif  ex  dem.  Kaneo  v.  Stembergh,  440.    See  voL  1*  p.  1&3. 

See  Sheriff. 
Vol.  III.  96 
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EXECUTORS  AND  ADMINISTRATORS. 

I,  Right  to  recover  rents  due  to  Testator  or  Intestate 

and  on  Covenant  of  Testator. 
II.  Proceedings  against. 

t.  By  Devisee$, 

2.  Setting  atide  defauLU 

III.  Costs  in  Actions  by. 

I.  Right  to  recover  rents  due  to  Testator  or  Intestate,  and 

on  Covenant  of  Testator. 

1.  Ezecatora  are  liable  upon  the  express  covenant  of  their  testator,  so  long  as 
a  privity  of  contract  exists,  though  the  breach  happen  while  a  third  peison 
is  in  possession  of  premises  to  which  the  covenant  relates. 

An  executor  cannot  recover  rent  accrued  after  the  testator's  death  upon  a 

lease  in  fee,    Ez*r$  of  Van  Rennelaer  v.  J?x'rt  of  Platner,  475. 
See  vol.  2|  p.  17. 

II.  Proceedings  against. 

1.  By  DemteeM. 

2.  The  executors  of  a  lessee  of  an  estate  in  fee  are  net  liable  for  rent  accrued 
after  the  death  of  their  testator.  There  is  no  privity  of  estate  nor  contract 
The  privity  was  destroyed  by  the  will  under  which  the  plaintiffs  must  claim 
as  devisees  or  anigneee,  and  they  are  not  assignees  under  the  statute  32 
Hen.  VIII.,  ch.  34,  which  applies  only  to  leases  for  life  or  for  ye«rs.  So 
held  although  the  covenant  was  expre$$. 

Deviseei  of  Van  Ren8$elaer  v.  £xVt  of  Plainer ,  475.    See  vol.  2,  p.  24. 

2.  Setting  aside  Default. 

3.  Defendant  was  sued  in  several  actions  as  administratrix  for  debts  of  the 
same  grade,  and  she  confessed  judgments  in  some,  and  pleaded  those  judg- 
ments and  nil  aBtete  ultra  to  this  action.  This  was  held  proper,  and  a 
regular  judgment  having  been  obtained  against  her  during  the  sicknesi, 
of  her  attorney,  and  her  absence  from  the  state,  she  was  permitted  to  plead 
aud  go  to  trial  on  the  question  of  assets  ultra,  but  the  judgment  to  stand  as 
a  security  for  such  assets,  and  for  assets  guando  acciderint, 

Nitchie  V.  Smith,  504.    See  vol.  2,  p.  286. 

III.  Costs  in  Actions  by. 

4.  Executors  recovering  under  XJO  in  this  court  are  not  entitled  to  costs,  nor 
are  they  bound  to  pay  costs.    Executore  of  Mahany  v.  Fuller,  489. 

See  vol.  2,  p.  209. 
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EXTINGUISHMENT. 

.  See  Satisfaction, 

FACTOR. 

I.  To  settle  with  Insurers  for  total  loss — Liabilittf  of. 
II.  Lien  of 

I.  To  settle  with  Insurers  for  total  loss — Liabilittf  of 

1.  Where  the  insured  employed  a  factor  or  agent  to  settle  with  the  insurers 
for  a  total  loss,  and  an  abandonment  was  duly  made,  and  the  agent,  after- 
wards, through  mistake  or  misapprehension  of  a  letter  of  the  insured,  or 
from  negligence,  adjusted  the  claim  with  the  insurers,  as  an  average  loss, 
at  20  per  cent,  and  cancelled  the  policy  ;  it  was  held,  that  the  agent  was 
responsible  for  the  whole  amount  being  considered  as  subtituted  in  the  place 
of  the  insurers.    Bundle  v.  Moore  ^  Pollock,  36. 

Cases  and  authorities,  39,  n.  (a.) 

II.  Lien  of 

2.  A  person  acting  as  agent  and  having  guaranteed  the  payment  of  a  note  of 
his  principal,  is  entitled  to  retain  the  money  of  his  principal  to  refund  to 
Belt    Armiirong  ^  Barnewall  v.  Oilchrist,  607. 

FEIGNED  ISSUE  WHEN  GRANTED. 

1.  After  a  judgment  is  assigned  to  an  innocent  third  party,  the  court  will  not 
award  an  issue  at  the  instance  of  a  defeudant,  to  try  the  fact  of  usury  al- 
leged by  him  to  impeach  it 

Wardel  v.  Eden,  500.    See  vol.  2,  p.  258. 

2.  A  feigned  issued  awarded  to  try  the  fact  of  usury,  a  judgment  having  been 
entered  by  confession  on  a  warrant  of  attorney,  accompanying  the  bond, 
&c.    Oiibert  v.  Edena,  501.    See  vol  2,  p.  280. 

See  IssuR  from  Chancery. 
FEME  COVERT. 

Where  a  British  subject  died  seised  of  lands  in  this  state,  in  1753,  leav- 
ing daughters  in  Eugland,  who  married  Brilish  subjects,  and  neither  they, 
nor  their  wives,  were  American  citizens;  it  was  held  that  (he  husbands 
of  the  heiresses  might  be  joined  in  a  demise  with  their  wives,  in  order 
to  maintain  an  action  of  ejectment ;  and  that  even  if  the  marriages  were 

.    subsequent  to  the  American  revolution,  such  marriages  with  aliens  would 
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Bot  imiMir  th«  ri^to  of  the  mma,  nor  proyent  the  fall  eDJojment  of  the 
property,  according;  to  the  lawi  of  the  marriage  etate ;  especiaUy,  after 
the  proyinon  contained  in  the  ninth  article  of  the  treaty  of  amity  and  com- 
merce with  Great  Britain,  of  the  9th  November,  1794. 
The  court  will  not  intend  a  disability.  It  lays  with  the  party  interaeted  to 
ihow  it    Per  KeiUj  J.    Jackmm,  ex  dem.  Oatuevoori  ▼.  Lunn,  109. 

FICTIO  JURIS. 

FUHojurU  is  nerer  allowed  to  work  an  Injury  or  prejndiee  to  any  party. 

Per  Radd^,  X,  in  Carpenter  ▼.  BiUterfieldf  145. 
CtM  and  avthoritiee,  150»  n.  (ft.) 

FIERI  FACIAS. 
See  Execution. 

FINE. 
See  Indictment. 

FORCIBLE  ENTRY  AND  DETAINER. 

On  certiorari  to  bring  np  proceedings  of  forcible  entry  and  detainer,  a  rale 

to  amign  enon,  held  a  nullity. 
Hie  reoord  is  thereby  remored,  and  the  iaeue  is  to  be  tried. 
A  landlord  or  those  who  stand  behind  the  tenant,  admitted  by  the  oonmioii 

law  to  defend*  but  the  manner  not  stated. 

The  People  Y.Bwrtek,  533.    See  Tol.  3»  p.  400. 

FOREIGN  COURTS. 
See  Insurance. 

FOREIGN  LAWS. 

Indonee  against  the  maker  of  a  promassory  note  given  in  Connecticut,  wfaers 
by  the  lex  loei  it  was  not  negotiable ;  held,  that  .this  was  no  objection  to 
an  action  here  in  the  name  of  the  endoreee.  The  Ux  loei  must  be  pleaded 
subject  to  the  mode  of  redress  by  our  law. 

Lodge  V.  Pkelpoj  441.    See  vol.  2,  p.  355. 

FORFEITURE. 
See  Attainder,  Act  of.    Feme  Covert. 

FORGERY. 

An  order  soliciting  a  fttvor  and  not  unporting  a  right  in  the  drawer  to  make 
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itt  and  a  duty  in  the  drawee  to  pay,  is  not  an  order  for  money  and  within 
the  act  and  indictable  aa  a  foiyery.     The  People  v.  Thompeon,  518. 
See  YoL  3,  p.  343. 

FRAUD. 

L  Evidence  off  hy  possession  after  Assignment. 
U.  Jurisdiction  of  Courts  of  Law  and  Equity  in  Cases 
of. 

L  Evidence  of  ly  possession  after  Assignment. 

1.  The  poMeanon  of  a  bankmpt,  after  a  bona  fide  aangnment  of  all  hia  eitate, 
for  the  benefit  of  all  hia  cTeditors,  not  deemed  fraudalent,  it  being  continned 
at  the  instance  and  for  the  benefit  of  the  aasignees. 

Vredenburgh  t.  White  ^  Stout,  441.    See  vol.  1,  p.  156. 

IL  Jurisdiction  of  Courts  of  Law  and  Equity  in  Cases  of 

3.  Couita  of  law  and  equity  haye  a  concurrent  juriadiction  on  the  question  of 
l^and,  in  all  caaea  where  the  forma  of  proceeding  at  law  will  enable  the 
court  to  decide.    Le  Ouen  v.  Oauverneur  j*  Kemble,  605. 

See  Tol.  1,  p.  436. 

FRAUDS,  STATUTE  OF. 

An  original  promise  to  Indemnify  against  an  act  to  be  done,  is  not  within  the 
atatnte  of  frauds.    AUaire  w.  OiOand,  418.    See  yol.  3,  p.  52. 

FREIGHT. 
See  Insurance. 


GAOL  LIBERTIES. 
See  Jail  Liberties. 

GRANT. 

A  tract  of  land  waa  granted,  by  letters  patent,  to  A.  in  1735,  which  was  sur- 
Teyed  and  laid  out  into  lots.  In  1736,  B.  executed  leases  for  several  lota 
to  diflbrent  persons,  for  lives,  reserving  rent,  in  which  he  asserted  his  claim 
lo  the  whole  tract ;  and  exercised  various  acts  of  ownership,  until  his  death, 
in  1753,  and  his  heirs  also  gave  leases  of  some  of  the  lots,  in  1767,  and  his 
title  and  that  of  his  heirs,  continued  to  be  acknowledged  by  the  tenants, 
and  remained  undisputed,  until  after  the  year  1783.    In  an  action  of  eject- 

'    ment  brought  by  the^hein  of  B.  against  C,  who  had  been  in  poasession 
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aince  1773»  it  was  held  that  a  grant  from  the  original  patenteei  to  B.  wai 
to  be  preenmed ;  that  entry*  by  him,  into  part,  with  a  claim  to  the  whole, 
waa  to  be  considered  aa  an  entry  into  the  whole ;  and  that  the  entry  of  C* 
'  was  in  subordination  to  the  title  of  B. 

Patents  and  grants  are  in  a  variety  of  cases  to  be  presnmed  even  within  the 
time  of  legal  memory  for  the  sake  of  qoieting  an  ancient  possession.  Per 
Kentf  J.    Jaekmn,  ex  detn,  OanuwHurt  y.  Xttinii  109. 

Cases  and  antborities  upon  the  doctrine  of  presumption  arising  firom  pones- 
sioD,  194,  n.  (a),  (6)  and  (c.) 

GUARANTY,  CONSTRUCTION  OF. 

A  guarantee  for  the  payment  of  a  sumi  in  the  first  nistance  proposed  to  be 
paid  by  others,  is  an  absolute  engagement^  and  on  failure  of  the  others  at 
the  time,  the  defendant  is  liable. 

Bank  of  New  York  v.  LivingotOHf  524.    See  toI.  2,  p.  409. 

GUARDIAN, 

In  an  action  of  debt  on  a  bond,  against  the  surety  for  two  guardians,  appoint- 
ed by  the  court  of  chancery,  that  they  should  faithfully  ezeoate  the  trusts 
respectively  reposed  in  them,  according  to  the  terms  of  the  order  in  chan- 
cery appointing  them,  and  render  a  true  and  faithful  account  thereof  when 
required. 

Where  one  of  the  guardians  died,  it  was  held,  that  the  trusts  surviyed,  and 
that  the  surety  was  responsible  for  the  acta  of  the  surviving  guardian ;  the 
bond  being  co-eztensive  with  the  trusts. 

A  guardian  appointed  by  the  court  of  chancery  has  a  vested  interest  in  the 
estate  of  his  ward ;  he  may  bring  actions  relative  thereto,  and  make  avowry 
in  his  own  name,  and  may  also  make  leases  during  the  minority  of  the  in- 
fant ;  he  has  in  all  respects  the  dominion,  pro  tempore,  of  the  infant's  es- 
tate.   Per  Raddifft  J.  and  Kent,  J. 

The  trust  of  such  a  guardian  likened  to  that  of  an  administrator.  Per  Rod' 
eUff,  J.  and  Kenty  J.     The  People  v.  Byron,  53. 

Cases  and  anthorties,  60,  n.  (a.) 

HABEAS  CORPUS. 

I.  To  procure  Discharge  of  United  States  Soldier. 
11.  Where  cause  removed  by ,  from  Inferior  Court. 

I.  To  procure  Discharge  of  United  States  Soldier. 

1.  The  soldier  was  detained  in  custody  by  a  captain  claiming  him  to  be  en- 
listed under  the  authority  of  the  United  States,  and  an  application  for  a 
habeas  corpus  refused  by  Kent  and  Radcliff,  on  the  ground  that  if  the  fact 
stated  were  returned  to  the  writ,  it  would  be  conclusive  against  his  dischai^, 
by  Benson,  on  the  ground  that  the  court  had  no  jurisdiction, — Lewis  and 
Ch.  J,  contra.    In  re  Husted,  433.    See  vol.  1,  p.  136. 

Overruled,  see  vol.  1,  p.  136,  n.  (6.) 
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IL  Where  cause  removed  by y  from  Inferior  Court. 

3.  On  a  removal  by  habeas  eorpus,  the  plaintiff  declared  before  the  defend- 
ant appeared  and  obtained  a  procedendo  for  not  appearing,  he  can  have  no 
cobU  for  the  declaration  in  thie  court,  it  being  prematura. 

Murray  t.  Smiikj  431.    See  toL  I,  p.  105. 

HOMINE  REPLEGIANDO. 

In  debt  on  recognizance  conditioned  to  prove  the  freedom  of  a  alave,  and  to 
proeeeuie  a  euii  toith  effect,  a  judgment  of  nonenit  or  the  enrrender  and  ac- 
ceptance of  the  slave  by  the  master,  not  a  compliance  with  the  condition. 

Covefiko9en  v.  Seaman,  42S.    See  vol.  1,  p.  33. 

ILLICIT  TRADE. 
See  Insurance. 

IMPARLANCE. 

Where  there  are  several  actions  on  one  policy,  the  court  will  grant  impar- 
lances until  the  plaintifb  enter  into  the  consolidation  rule,  and  the  English 
consolidation  rule  is  intended.  No  favor  (as  to  examine  witnesses  de  bene 
esff ,)  will  be  granted  till  this  be  done. 

Claoaan  ^  Stanley  v.  Ckurch,  433. 

See  vol.  1,  p.  39.    See  vol.  1,  p.  30,  n.  (a.) 

INDICTMENT. 
I.  Caption  of. 

IL'  in  Forgery  marks  in  margin  of  Forged  Instru- 
ment. 

III.  Judgment  ony  where  the  Court  is  ignorant  of  the 

circumstances. 

IV.  Discharge  of  Jury  on  trial  of. 

I.  Caption  of 

1.  Where  an  indictment  was  found  at  the  general  oeeeione  of  the  peace,  of  the 
county,  in  which  the  defendant  was  convicted  at  the  oyer  and  terminer, 
and  the  indictment  was  removed  into  this  court,  with  a  caption  stating  that 
the  grand  jury  were  sworn  and  charged,  omitting  the  words  "  then  and 
there,"  on  motion  in  arrest  of  judgment,  the  omission  of  those  words,  was 
held  fatal,  and  the  judgment  arrested.     The  People  v.  Ouemeey,  365-3. 

See  cases  and  authorities,  367,  n.  (a.) 

II.  In  Forgery — Marks  in  margin  of  Forged  Instrument. 

3.  In  an  indictment  for  forging  a  bill  of  exchange  or  bank  bill,  it  m  not  neces- 
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■ary  to  iiiMrt  the  marki,  letttn  or  fi|^ret  med  in  the  mufiii  of  the  bill, 
for  ornament,  or  the  more  easy  detection  of  forgeries,  u  tuch  marks  or 
cyphefs  forms  no  part  of  the  bill.    The  People  y.  Franklin,  299-4. 
Cases  and  anthorities,  300,  n.  (a)  and  (6.) 

in.  Judgment  on^  when  the  Court  is  ignorant  of  the  cir- 
cumstances. 

3.  Defendant  was  found  guilty  of  an  asnnlt  and  battery,  and  the  attorney- 
general  mores  fbr  judgment,  bat  shows  no  dreiimstanees  attenduig  the  of- 
fence.   A  nominal  fine  of  (1  only  was  imposed. 

The  People  ▼.  Cochran,  480.    See  toL  9,  p.  73. 

IV.  Discharge  of  Jury  on  trial  of. 

4.  On  an  indictment  for  a  misdemeanor  as  an  inspector  of  an  election,  the 
jury  were  detained  a  long  time,  ( —  honis,)  and  several  times  retired  and 
returned  to  the  bar,  and  could  not  agree.  This  appearing  to  be  sincere 
en  their  part,  the  court  considered  it  necessary  to  discharge  them,  and  did 
so  without  the  consent  of  the  defendant.  Held,  it  was  proper  and  in  the 
discretion  of  the  court,  in  the  case  of  a  misdemeanor,  as  in  civil  cases,  and 
that  the  defendant  was  again  liable  to  be  tried. 

The  People  v.  Denton,  505.    See  vol  S,  p.  375. 

INFANT,  CONTRACT  OF. 

The  bond  of  an  infant,  although  he  fraudulently  represented  himself  to  be  of 
full  age,  held,  void  at  law.    Comroe  v.  BirdoaU,  437.    See  vol.  1,  p.  127. 

INJUNCTION. 
See  Chancery. 

INSOLVENT  DEBTOR. 

I.   What  Debts  are  discharged  by  the  Certificate. 
II.   What  Fraud  avoids  the  Discharge. 

I.  What  debts  are  discharged  by  the  Certificate. 

1.  Where  a  judgment  of  nan  proe  on  a  eeriiarmri  from  a  justices'  court,  was 
obuined  in  October  term,  and  the  plaintiff  m  error  was,  afterwards,  the  7th 
November,  discharged,  under  the  msolvent  act,  it  was  held  that  the  judg- 
ment for  costs,  in  October  term,  constituted  a  debt  liquidated,  or  capable 
of  liquidation,  at  that  time,  and  was  discharged  by  the  certificate. 

Thomao  v.  Striker,  90.    Cases  and  authorities,  91,  n.  (a.) 

II.   What  Fraud  avoids  the  Discharge. 

2.  Where  an  insolvent  debtor  omitted  to  insert  in  the  inventory  of  debts  due 
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to  him,  a  claim*  on  the  United  States  for  senricee  daring  the  war,  for  which 
claim  be  received  a  compensation,  after  bis  disoharge,  it  was  held,  that  the 
concealment  was  fraudolenti  and  his  discharge  void. 

Duncan  v.  Duboys,  125. 

See  Debtor. 

INSURANCE. 
I.  Abandonment. 

1.  Los9  that  wiU  justify, 

2.  When  it  may  be  made. 

a.  Pending  continuance  of  total  loee. 

b.  After  total  loss  hag  ceaeed. 

3.  Effect  of 

a.  To  convey  title  to  Freight  after  Abandonment 

b.  Consignee  Agent  of  Insurer  after  Abandonment* 

4.  Waiver  of 

11.  Agent  to  settle  total  loss — Liability  of  fur  mis- 
take. 

III.  Assignment. 

IV.  Average. 

1.  Recovery  of  on  a  Policy  **free  from  average  unle$$  gen- 

eral," 

2.  What  Ooode  on  deck  come  into  general  average. 
W             3.  Foreign  Adjustment — Effect  of. 

V.  Broker — Lien  of  on  Policy. 
VI.  Capture, 
VII.  Damages. 
VIII.  Deviation. 

1.  Index  to  n.  (&)  p.  15. 

2.  What  is. 

3.  Deviation  to  avoid  darker. 

IX.  Equipment. 
X.  Loss. 

1.  Adjuotment  of. 
9.  FartimL  ami  total 
3.  Emdeneo  of 

XL  Neutrality. 
XII.  Policy. 

1.  Upon  Bottomry  Interest. 

2.  Vfon  Freight, 

3.  UponProfUs. 

4.  Against  risk  of  ilUeit  trade, 

5.  Assignmontof. 

6.  Momorandum  on. 

Vol.  Ur.  96 
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7.  CoMiruetionof. 

a.  OentToUy. 

h.  «*  AgainMi  aU  rUkB." 

c.  **  American  Property* 

d.  •'  American  SUp:' 

e.  "  At  and  from.** 

/.  "Dry fish" 
g,  «  French  risks  exceptedJ* 
A.  "  Lawful  Chads:' 
i  **  Neutral  Property:* 
j.  *' PeriehahU  Articles:* 
k.'^*  Provided  that  if  Assured  shdU  have  made  other  As- 

surance,**  ^c 
I  "  Thirty  days  after  proof  thereof** 
m.  "  Until  24  hours  efter  the  Goods  landed:* 

8.  Action  on, 

a.  Damages. 

b.  Evidence, 

1.  Admiralty  Surveys, 

2.  Judgments,  Decrees  dnd  Sentences  of  Foreign 

Tribunals, 

3.  Of  Seaworthiness. 

4.  Witness — Interest  of 

Xin.  Preliminary  Proof, 
XIV.  Premium. 

1.  Return  of  % 

a.  Under  special  clause  in  a  Policy. 

b.  When  Policy  was  not  attached. 

1.  Voyage  never  commenced. 

2.  Property  Insured  beyond  its  Value. 

3.  Warranty  net  fuyiUed  and  no  fraud, 

2.  When  not  returnable. 

Xy .  Representation. 
XVI.  Seaworthiness. 
XVII.  Unlawful  trade — Penalty  for. 
XVm.  Voyage. 
XIX.  Warranty. 

1.  *' iimmcan  Bri^." 

2.  "  American  Property.** 

3.  "  Illicit,**  "  ProAiAii«if,»'  ©r  "  Contraband  trade.** 

4.  Neutrality. 

I.  Abandonment. 

1>  iiMt  tAat  lot/Z  justify. 
I.  General  rule  in  the  United  SUtea  that  when  the  ihiporgooda  are  damaged 
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to  more  than  half  the  value  by  a  peril  insured  a^iast,  the  insured  may 

abandon  and  recorer  for  a  total  loss. 
183,  n.  (b),  vol.  1,  p.  144,  n.  (a),  317,  n.  (c),  151,  n.  (6),  vol  2,  p.  267,  n.  (a) 

and  (6 ) 
3.  Where  the  expense  of  repairs  of  a  vessel  are  equal  to  half  her  value  or  more, 

the  Insured  may  abandon  for  a  total  loss,  and  the  amount  is  to  be  taken, 

without  deducting  one  third,  new  for  old,  which  rule  applies  only  to  a  case 

of  partial  loss. 
But  see  contra.  Smith  v.  Bell  and  others,  decided  in  the  court  of  errors  Id 

1805.    (2  Caines*  Cases  in  Error,  153.) 

Dupvy  v.  The  United  lus,  Co.  189. 

3.  The  rule  in  Smith  v.  Bell,  2  Caines'  Cas.  iu  Error,  153,  and  Beyant  v.  Na- 
tional Ins.  Co.  15  Wend,  453,  considered  183—183-2,  n.  (6.) 

4.  The  rule  refers  to  the  general  market  value  at  the  lime  and  place  of  the 
proposed  repairs,  183,  n.  (6.) 

5.  Policy  on  profits.  A  loss  of  the  goods  happened,  and  f  of  them  were  re- 
stored. The  plaintif&  abandoned,  held  that  they  could  recover  but  §.  and 
could  not  abandon  when  their  chance  of  profits  on  the  f  remained.  There 
cannot  be  a  partial  abandonment    Loomis  ^  TiUinghast  v.  Shaw,  477. 

See  Policy. 

3.  When  it  may  he  made, 
a.  Pending  continuance  of  total  loss. 

6.  The  assured  must  act  according  to  the  information  he  possesses,  and  if  that 
be  true  and  entitles  him  to  abandon,  his  abandonment  will  be  good  and  de- 
finitive, although  it  afterwards  appear  that  the  total  was  then  changed  into 
a  partial  loss,  and  alihouf^h  the  risk  afterwards  ends  in  safet)'. 

Mumford  v.  Church,  441.    See  vol.  1 ,  p.  1 17,  151,  n.  (6  ) 

7.  To  the  same  point  as  the  last  case,  that  an  abandonment  on  a  policy,  once 
rightfully  made,  in  pursuance  of  intelligence  which  was  true  when  given, 
is  definitive.    Slocum  f  Burling  v.  The  United  Ins,  Co,  442. 

See  vol.  1,  p.  151,  and  n.  (6.) 

8.  An  abandonment  may  be  made  at  any  time  while  the  loss  continues  total. 

Lefferts  v.  Earle,  455. 
S.  P.  Shaw  V.  Earlf,  455.    See  vol.  1,  p.  313.     S.  P.  Roget  v.  Thurston, 
49J.    See  vol  2,  p.  248,  250,  n.  (a.) 

b.  After  total  loss  has  ceased, 

9.  Insurance  on  a  vessel  at  and  from  New  York  to  Trinidad,  and  at  and  from 
thence  to  St.  Thomas. 

The  ship  left  Trinidad  iu  ballast,  and  while  on  her  course  to  St.  Thomas,  she 
was  captured  by  the  French,  and  recaptured  by  an  American  frigate,  and 
carried  into  St.  Christopher's  where,  by  an  agreement  with  the  recaptora, 
the  ship  was  appraised  and  one  third  salvage  allowed.  The  captain  bor- 
rowed 1,030  dollars  ou  bottomry,  and  paid  600  dollars  for  salvage,  and  430 
dollars  for  expeu^ies  and  repairs.  The  ship  was  valued  in  the  policy  at 
4,000  dollars. 
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The  merehanU  of  whom  the  capUin  borrowed  the  money,  pat  mp  the  ship 
for  fale  at  anetion  for  the  benefit  of  all  concerned,  and  the  was  etmck  off 
to  (he  captain  at  her  appraiaed  valae,  for  the  benefit  of  all  coDcemed  ;  but 
no  money  waa  paid  by  him.  The  ship  sailed  to  8t  Thomas,  and  airived 
as  New  York  in  safety,  where  the  insured  abandoned  for  a  total  loss.  It 
was  held,  that  the  insured  had  no  right  to  abandon,  and  that  the  insurer 
was  liable  only  for  the  salvage  and  expenses,  being  the  amount  of  the  bot- 
tomry bond.    Pange  t.  DdU,  156.    Refs.  p.  158,  n.  (b  ) 

10.  Abandonment  may  be  made  after  royage  completed,  other  cireumstanoes 
warranting  it,  158,  n.  («).  Sed  see  per  Radcliff,  J.,  m  Paruge  ▼.  DaU^  at 
p.  15& 

3.  Eject  Qf. 

m.  TV  eanvey  title  to  Freight  sfter  Ahand^mment 

11.  On  an  abandonment  of  a  ship  accepted  by  the  assnrers,  if  the  Toyage  be 
afterwards  performed,  the  freight  earned  shall  be  divided  pro  rata  between 
the  assurer  and  assured  on  the  ship.     United  InM»  Co.  ▼.  Lenox,  451. 

See  Tol.  2,  p.  443,  449,  n.  (a)  and  (&.) 

b.  Caneignee  Agent  of  Ineurer  after  AhandomnenL 

19.  The  acts  of  the  consignee,  done  in  good  faith,  after  an  abandonment,  are 
at  the  risk  and  for  the  benefit  of  the  insurer,  and  a  mistake  in  not  tender- 
ing the  proceeds  exactly  as  received  by  the  insured,  shall  not  prejudice  his 
rights  when  the  insnrer  deciioes  having  any  thing  to  do  with  the  shipment. 
Gardiner  v.  Smith,  442.    See  vol.  1,  p.  141,  144,  n.  (i.) 

4.  Waiver  of 

13.  If  the  assured,  after  an  abandonment,  affirms  the  purchase  of  a  ship  by 
the  master,  for  the  benefit  of  the  assured,  it  is  a  waiver  of  the  abandonment, 
and  he  is  entitled  to  recover  for  a  partial  loes  only.    Abbott  v.  Sebor,  39. 

14.  Insurance  on  gooda  from  New  York  to  New  Orleans,  and  at  and  from 
thence  to  New  York.  On  tbe  homeward  voyage,  the  vessel  and  caigo  were 
captured,  and  the  insured  received  infonnation  of  tbe  capture  on  tbe  30th 
December,  and  abandoned  to  the  insurers  on  the  2l8t  January,  though  th« 
pioperty  was  in  fact  released  and  in  safety  on  the  15th  January,  but  un- 
known to  the  insnred.  The  abandonment  was  held  valid ;  and  the  property 
having  arrived  at  the  port  of  New  York,  tbe  insured  tendered  it  to  the  in- 
surers, who  refused  to  accept  it,  aod  it  was  pot  in  store,  and  sixty  days 
after,  was  sold  by  the  insured  for  the  benefit  of  the  insurers ;  this  was  held 
not  to  be  a  iratver  of  the  abandonment. 

Livingston  v.  Hnatie  j-  Patrick,  293. 

15.  What  constitutes  a  waiver  of.    Cases  and  authorities,  S94,  n.  (6.) 

II.  Agent  to  settle  total  loss — LiahilUy  of  for  mistake, 

a 

16.  Where  the  insnred  employed  a  factor  or  agent  to  settle  with  tbe  insnrera 
for  a  total  loss,  and  an  abandonment  was  duly  made,  and  tbe  agent,  after- 
wards, through  mistake  or  misapprehension  of  a  letter  of  the  insnred,  or 
from  negligence,  adjusted  the  claim  with  the  insurers,  as  an  average  loss, 
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at  20  per  cent,  and  eancelled  the  policy  ;  H  was  held,  that  the  a^ent  was 
retponaible  for  the  whole  amount  beings  considered  as  snbetitated  in  the 
place  of  the  insnrera.    Rundle  t.  Moore  ^  PoUoek,  36. 
Caaet  and  anthorities,  39,  n.  (a.) 


III.  Assignment. 
See  Infra,  Policy. 

IV.  Average. 

I.  Recovery  of  on  a  Policy  **  free  from  average  unless  general" 

17.  On  a  policy  with  the  usnal  memorandum  warranting  corn,  &«.,  "  free 
from  averaire,  nnleas  general,"  the  insured  can  only  recover  for  a  general 
average  and  for  an  actual,  as  distinguished  from  a  technical  total  loss. 

Le  Roy  v.  Oouvemeur,  449.    See  vol.  I ,  p.  S26. 

2.  What  Ooodo  on  deck  come  into  general  average. 

18.  Goods  laden  on  deck  are  not  covered  by  a  policy  on  goods  or  cargo,  unless 
expressly  mentioned. 

And  thongh  expressly  mentioned  in  a  policy  of  insurance;  yet  in  case  they 
are  thrown  overboard  to  lighten  the  vessel  in  a  storm,  and  for  the  preser- 
vation of  the  ship  and  cargo,  &.c.  they  are  not  to  be  brought  into  general 
average  ;  but  the  ship's  boat,  making  part  of  the  same  jettison,  was  held 
to  be  general  average.    Lenox  v.  The  United  Ins.  Co,  178-5. 

See  cases  and  authorities,  p.  180,  n.  (6.) 

3.  Foreign  Adjustment — Effect  of 

19.  The  adjustment  of  a  general  average  in  the  port  of  destination,  according 
to  the  laws  of  a  foreign  country,  is  not  conclusive  on  parties  who  have  en- 
tered into  a  contract  here,  who  are  governed  only  by  the  law  of  this  state. 

Lenox  v.  The  United  Ins,  Co,  178-5. 

Broker — Lien  of  on  Policy. 

20.  An  agent  who  effects  a  policy  in  the  name  and  for  the  benefit  of  another, 
cannot  transfer  or  pledge  the  policy  as  a  security  for  his  private  debt ;  the 
creditor  who  takes  it  must,  from  the  face  of  the  policy,  have  notice  of  the 
interest  of  the  assured,  and  if  he  receives  money  upon  it  must  refund,  ex- 
cept as  to  the  mere  commJBsions  of  the  agent. 

In  this  case  too  the  agreement  made  by  the  agent  with  the  defendants,  if  ho 
bad  power,  would  not  entitle  them  to  keep  the  money. 

Foster  v.  Hoyt  ^  Tom,  510.    See  vol.  2,  p.  327,  329,  n.  (o;  and  (6.) 

VI.  Capture. 
See  Supra,  I.  Abandonment. 
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VII.  Damages. 
See  Loss. 

VIII.  Deviation, 

1.  Index  to  n-  (6),  p.  15. 

c.  Defined.  A  delay  which  ia  reference  to  thtf  cueloin  of  the  particoUr 
yoyage  is  nnneceesary  aod  increaaet  the  risk  of  the  insurer,  15  n.  ^6), 
cases  id.  15,  1  and  2. 

h.  Porta  of  call  most  be  taken  in  their  order  nnleas  some  usage  or  necessity 
varies  the  rule.    Cases  15>3. 

c.  Necessary  delay  no  deviation.    Cases  15-4.  \ 

d.  Deviation  to  discharge  the  underwriters  must  be  volantary,  15>5,  6. 

2.  What  u. 

21.  An  unreasonable  or  unusual  stay  at  a  place  in  the  coane  of  a  voyage,  is 
equivalent  to  a  deviation,  bot  such  stay  will  depend  on  circumstances  and 
the  nature  of  the  voyage.    Oilfert  v.  Hallett  ^  Bowne,  511. 

See  vol.  2,  p.  296,  298,  299,  300,  n.  (a),  (6),  (a).  CoU»  ^  Coit9  v.  HalUt, 
546. 

3.  Deviation  to  avoid  Danger* 

22.  Insurance  from  Surinam  to  New  York.  The  master  of  the  vessel  bemg 
informed  that  French  privateers  were  cruising  in  the  windward  passage, 
and  in  the  usual  route  from  Surinam,  determined  to  take  the  leeward  pas- 
sage, and  touched  at  Demarara  to  take  the  protection  of  a  British  convoy 
then  about  to  sail,  but  a  few  hours  after  anchoring  there,  was  driven  to  sea 
in  a  gale  of  wind,  and  afterwards  continued  her  voyage,  without  convoy, 
and  was  captured  by  a  French  privateer.  This  was  held  not  to  be  a  devia- 
tion, the  master  having  acted  bona  fide,  and  with  the  sole  view  to  avoid 
danger,  and  to  seek  the  safest  course  to  New  York. 

Patrick  v.  Ludlow,  10.    Cases  and  authorities,  15-4,  n.  {h.) 

IX.  Equipment. 

23.  A  vessel  must  not  only  be  seaworthy,  but  duly  equipped  and  manned 
with  a  competent  crew,  engaged  for  the  voyage  insured.  Question  unde- 
cided as  to  what  shall  constitute  a  distinct  voyage. 

Silva  V.  Low,  442.    See  vol.  1,  p.  184,  190,  u.  (a.) 

X.  Loss. 

1.  Adjustment  of. 

24.  An  adjustment  on  a  policy  subsetibed  by  the  defendant,  ta,  prima  facie, 
enough  to  entitle  the  plaintiff  to  recover. 

It  may  be  rebutted  on  the  ground  of  fraud  or  mistake. 

Faugier  v.  Hallett,  496. 
2.  Partial  and  total. 

25.  A  policy  on  profits  on  goods,  is  a  valid  policy  ;  and  the  insured  may  r^ 
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cover  a  total  or  an  average  loee,  according  as  the  loss  on  the  goods  is  total 
or  partial. 

It  eeems,  that  the  rule  by  which  to  aficertain  whether  there  is  a  total  or  par- 
tial loss  of  the  profits,  is  to  determine  whether  more  or  less  than  one  half 

^  in  value  of  the  subject  has  been  lost. 

Abbott  V.  Sebor.    Same  v.  United  Ins.  Co,    Robinson  v.  The  Same,  39. 

Cases  and  authorities,  44,  n.  (d.) 

26.  The  rule  by  which  to  calculate  a  partial  loss,  in  ease  of  a  policy  of  insur- 
ance on  goods,  arising  from  sea  damage,  is  the  difierence  between  the 
gross  proceeds  of  the  sound  and  damaged ;  that  is,  a  proportion  of  the 
prime  cost  of  the  damaged  goods  corresponding  to  (he  proportion  of  the 
diminution  of  the  gross  proceeds  thereof 

The  insurer  on  goods  has  nothing  to  do  with  the  fluctuation  of  the  market, 
or  the  freight  or  duties  and  port  charges  on  the  goods  after  their  arrival  at 
the  port  of  destination.    Lawrence  v.  The  New  York  Ins,  Co,  217. 

Cases  and  authorities,  223,  n.  (a)  and  (6.) 

3.  Evidence  of. 
See  Policy  Evidenck. 

XI.  Neutrality, 
See  Infrct^  Warranty. 

XII.  Policy. 

1.  l/jpon  Bottomry  Interest, 

27.  Money  on  bottomry  is  a  special  interest,  and  most  be  specially  insured. 
An  insurance  on  the  ship  will  not  cover  it. 

Robertson  v.  The  United  Ins,  Co,  499.    See  vol.  2,  p.  250. 

2.  Upon  Freight 

28.  Insurance  on  freight  from  New  York  to  Havanna.  The  vessel,  in  a  gale 
of  wiud,  was  stranded  at  Sandy  Hook,  but  in  three  or  four  days,  returned 
to  New  York,  and  the  cargo,  which  was  unladen  and  considerably  dam- 
aged, was  also  brought  back  to  New  York,  and  delivered  to  the  different 
shippers.  The  vessel  was  repaired  in  a  fortnight,  at  the  expense  of  about 
12U  dollars,  and  the  plaintiff,  soon  after,  sent  her  on  a  different  voyage.  It 
was  held  that  the  insured  had  no  right  to  recover,  as  he  ought  to  have  in- 
sisted on  carrying  on  the  goods,  so  as  to  entitle  himself  to  the  freight ;  and 
having  lost  the  freight  by  his  negligence  or  folly,  the  insurers  were  not  lia- 
ble. 

If  the  ship  be  injured,  by  the  perils  of  the  sea,  but  capable  of  being  repaired 
in  a  reasonable  time,  the  owner  ought  to  repair  her  and  continue  the  voy- 
age, 80  as  to  claim  his  freight.  If  the  ship  be  in  a  capacity  to  proceed  on 
her  voyage,  and  the  goods  are  damaged,  the  owner  will  be  entitled  to  his 
freight,  if  he  offisrs  to  carry  them  on,  unless  the  goods  are  physically  de- 
stroyed. 
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An  insurer  on  freijrht  engages  that  it  shall  be  in  the  power  of  the  insored  to 
earn  his  freight,  that  is,  that  the  subjects  necessary  to  the  earning  of  freight 
the  9hip  and  cargo,  shall  not  be  injured  by  any  of  the  perils  insured  against, 
•o  that  no  freight  can  be  earned.    Per  Radeliff,  J. 

Herbert  ▼.  HalUti,  93, 533. 

See  Infra,  3,  Insurance  upon  Profits, 

3.  Upon  ProfiU, 

99.  A  policy  on  profits  on  goods,  is  a  valid  polid  policy  ;  and  the  insured  may 
recover  a  total  or  an  average  loss,  according  as  the  lose  on  the  goods  is  total 
or  partial. 

Where  an  insurance  is  made  upon  profits  the  assured  must  have  an  interest 
in  the  subject  matter  from  which  the  profits  are  to  proceed  in  order  to  pre- 
vent the  policy  from  being  considered  a  wager.    Per  Kent,  J. 

Policies  in  profits  on  freight  if  the  assured  be  the  owner  of  the  subject,  which 
is  to  create  them  are  not  wagers  but  policies  on  a  real  and  substantial  in- 
terest.   Per  Kent,  J. 

SembUf  that  a  policy  without  interest  is  valid  at  common  law. 

It  seems,  that  the  rule  by  which  to  ascertain  whether  there  is  a  total  or  par- 
tial loss  of  the  profits,  is,  to  determine  whether  more  or  less  than  one  half 
in  value  of  the  subject  has  been  lost 

Abbott  V.  Sebor,  Same  v.  United  Ins,  Co.  liobinoon  v.  The  Same,  39, 
530. 

30.  The  policy  of  allowing  insurance  upon  profits,  44,  (d.) 

31.  Whether  necessary  to  make  out  that  there  would  have  been  a  profit  in 
order  to  create  an  insurable  interest  in  the  profits,    id. 

32.  Cases  of  insuraoce  upon  freight    id, 

33.  Rules  of  the  Various  maritime  nations  upon  this  subject. 

4.  Againsl  risk  of  illicit  trade*  • 

34.  A  policy  to  protect  illicit  trade  in  a  foreign  country,  is  good ;  not  so  to  pro- 
tect a  trade  against  our  own  laws.     Gardiner  and  otkere  v.  Smithy  44S. 

See  vol.  J,  p.  143. 

5.  Aeeignment  of. 
See  Earle  v.  Shaw,  455.    Lffferte  ads.  Earle,  id.    See  also  vol.  1,  p.  313. 

6.  Menuirandum  on. 

35.  Where  goods  were  insured  in  1796,  from  Salem  to  Enrope,  and  from 
thence  to  the  East  Indies,  and  back  to  the  United  States,  with  liberty  to 
touch,  stay  and  trade  at  any  ports  or  places  on  the  outward  and  homeward 
passages,  &c.  The  ship  sailed  to  Bordeaux,  and  from  thence  she  went, 
successively,  to  the  Isle  of  France,  Tranquebar,  Pondicherry  and  Madras, 
from  whence  she  returned  to  Pondicherry,  and  sailed  thence  to  the  Isle  of 
France,  and  from  thence  in  1797,  back  to  Calcutta,  and  from  thenoe 
home. 

By  a  memorandum,  written  by  the  insurers  in  the  margin  of  the  policy,  in 
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March,  1798,  it  was  agreed,  for  an  additional  premtam  of  10  per  cent  paid 
by  the  insured,  the  ship  having  returned  to  the  Isle  of  France  (rom  Cal- 
cutta, and  sailed  again  to  the  coast  of  India,  that  the  same  shoal  d  not 
prejudice  the  insured. 
It  was  held,  that  the  memorandnra  was  an  agreement  hy  the  insurer  and  not 
a  toarranty  by  the  insured,  and  that  it  covered  all  previous  deviations,  and 
resumed  the  risk  from  the  Isle  of  France  back  to  the  ESast  Indies,  and  thai 
the  insured  were  not,  therefore,  entitled  to  a  return  of  the  additional  pre- 
mium, on  the  ground  of  a  mistake  in  the  representation  as  to  the  actual 
deviation  which  had  taken  place,  and  which  might  not  be  cored  by  the 
memorandum.     Croicningehield  v.  The  A«u>  York  Ins.  Co.  142. 

7.  Construction  of, 
a.  Generally. 

36.  If  there  be  any  apparent  contradiction  in  a  contract,  it  Is  the  business  of 
the  courts  to  endeavor  to  reconcile  the  whole  instrument ;  and  the  language 
which  is  clear  and  explicit,  must  always  control  that  which  is  obscure  or 
equivocal.    Per  Kent,  J. 

Parol  evidence  is  to  be  received  in  the  case  of  an  ambiguitas  latens  to  ascer- 
tain the  identity  uf  a  person  or  thing,  but  before  the  pnrol  evidence  is  to  be 
received  in  such  case,  the  latent  ambiguity  must  be  made  out  and  shown 
to  the  court    Per  Kent,  J.,  in  New  York  Ins.  Co.  v.  Thomas,  1. 

37.  If  there  be  a  doubt  upon  the  sense  and  meaning  of  a  policy  partly  printed 
in  the  usual  form  and  partly  written,  the  written  words  to  receive  the  greater 
effect  as  the  more  immediate  language  of  the  parties,  p.  4,  n.  (b.) 

38.  Of  the  rule  of  evidence  ambiguitas  lateru,  &c.  as  applied  to  policies,  and 
parol  evidence  not  admitted  to  vary  the  same,  pp.  4,  5,  n.  (e),  {d)  and  (e.) 

39.  Insurance  on  a  vessel,  from  New  York  to  Curracoa.  The  vessel  met 
with  heavy  gales  in  consequence  of  which  she  sprung  a  leak,  and  was 
obliged  to  have  her  mainmast  cut  away ;  and  after  much  difficulty  arrived 
at  Curracoa,  but  could  not  be  repaired  for  want  of  materials,  and  if  repaired 
would  not  have  been  worth  the  expense ;  it  being  admitted,  that  she  re- 
ceived her  death  wound  during  the  voyage^  it  was  held  that  the  insured 
were  entitled  to  recover  for  a  total  loss. 

Stagg  4'  SneU  ▼.  The  Untied  InM,  Co,  34. 
See  p.  18,  n.  (a),  for  cases  and  authorities. 

40.  Goods  laden  on  deck  are  not  covered  by  a  policy  on  goods  or  cargo,  nnles 
expressly  mentioned.    Lenox  v.  The  United  Ins.  Co.  178-& 

6.  "  Against  all  risks,"  ^. 

41.  Insurance  on  horses  from  Liverpool  to  New  York,  "  against  all  risks,  in- 
cluding the  risk  of  death,  from  any  cause  whatever,  until  they  shall  be  safely 
landed."  About  three  days  before  the  arrival  of  the  vessel  at  New  York, 
she  met  with  a  violent  gale  of  wind  and  heavy  sea,  which  caused  her  to 
roll  very  much,  by  which  means  one  of  the  horses  was  thrown  down  and 
bruised,  in  consequence  of  which  he  refused  to  esA,  and  died  in  three  days 
after  he  was  landed  at  New  York. 

It  WHS  held  that  the  bone  received  his  death  wound  by  the  perib  of  the 

Vol.  III.  97 
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sea,  and  that  the  plaintiff  was  entitled  to  recover  the  M\  value  of  the 

horse. 
The  only  question  is  what  was  the  condition  of  the  cargo  when  landed.      Per 

Kent,  J.     Coii  ^  WoolaeyY,  Smith,  16-6. 
Cases  and  authorities,  p.  18,  n.  (a) 

See  SuprUj  (a.) 

42.  **  Against  all  risks,"  includes  the  risk  of  condemnation  in  a  foreign  ad- 
miralty.    Skidmorea  v.  Deadoiiy,  479.    See  vol.  2,  p.  77. 

43.  A  policy  expressed  to  be  against  all  risks  protects  the  insured  against 
every  kind  of  loss,  except  such  as  are  occasioned  by  his  own  fraudulent 
acts.     Goix  v.  Knox,  454.    See  vol.  1 ,  p,  337. 

c,  "  American  Property.** 

44.  On  warranty  of  American  property,  held  not  to  be  verified  by  the  char- 
acter  of  the  plaintiff  (the  owner,)  who  was  a  Frenchman,  and  had  emi- 
grated ^o^an/e  hello,  it  being  condemned  in  the  admiralty  abroad  for  that 
cause.     The  plaintiff  is  however  entitled  to  a  return  of  premium. 

Duguet  v.  Rhinelandera,  458.    See  voL  1,  p.  360. 

45.  This  case  however  reversed  in  the  first  point,  vol.  1,  p.  360,  n.  (a),  voL  2, 
p.  476. 

46.  The  goods  insured  were  warranted  American  property.  D.  Hawley,  the 
American  Consul,  at  the  Havanna  was  part  owner,  held,  that  under  the 
warranty,  the  property  must  be  wholly  American,  and  that  Hawley,  from 
his  residence  and  conduct  was  to  be  deemed  a  Spanish  merchant,  notwith- 
standing his  official  character.    Affirmed  in  the  court  of  errors. 

Arnold  ^  Ramaay  v.  United  Ins,  Co,  455.    See  vol.  1,  p.  363. 

d,  "  American  Ship.** 

47.  Naming  a  ship  Ameiican  in  a  policy  is  an  implied  warranty  of  that  fact 

Goix  V.  Low,  454.    See  vol.  1,  p.  341. 

e.  "  At  and  from,** 

48.  The  words  at  and  from,  in  a  policy  on  goods,  means  from  the  time  the 
goods  are  laden  on  board  the  vessel.    Patrick  v.  Ludlow,  10. 

Cases  and  authorities,  p.  15,  n.  (a)  and  (6.) 

/.  «*  Dry  Fish,** 

49.  The  expression  of  dry  fish  in  the  memorandnm  of  a  policy  will  not  ^ply 
to  fish  in  general  as  warranted  free  from  average.  Pickled  fish  is  not 
within  it,  expreaaio  unius  excluaio  eat  alteriua. 

Baker  v.  Ludlow,  509.    See  vol.  2,  p.  289. 

g.  "  French  riaka  excepted,** 

50.  An  exception  in  a  policy  of  French  risks,  means  any  capture  or  loss  by 
the  French. 

A  French  seizure  discharges  the  policy,  and  a  subsequent  capture  by  th» 
English,  is  not  within  the  risk  qualified  with  the  above  exception. 

Roget  V.  Thuraton,  499.    See  vol  2,  p.  24& 
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A.  «  Lawfvd  Goods,** 

51.  The  terms  lawful  goods  in  a  policy  inclade  contraband,  and  the  contra- 
band need  not  be  disclosed.     Seton  4*  Maitland  v.  Low,  425. 

See  vol.  1,  p.  1. 

52.  *'  Lawful  goods*'  inclade  contraband. 

Skidmores  v.  Desdoity,  479.    Juhel  v.  Rhinelanders,  484. 
See  vol.  2,  p.  77,  120. 

i.  "  Neutral  Property:* 
See  Supra,  "American  Property" 

j.  "  Perishable  Articles.'* 

53.  Deer  skins  are  not  within  the  general  memorandum  in  a  policy  respect- 
ing perishable  articlesi  when  in  the  same  memorandum  skins  are  warranted 
free  from  average  under  7  per  cent. 

Bakewell  t.  The  United  Ins.  Co,  498.    See  vol.  2,  p.  246. 

k,  "  Provided  that  if  Assured  shall  have  made  other  Assurance,**  ^c. 

54.  A  policy  of  insurance  was  effected  on  goods  from  Philadelphia  to  Ham- 
burgh, dated  the  29th  May,  1798,  at  17^  per  cent.  "  to  return  15  per  cent 
In  case  an  insurance  has  been  effected  In  Europe."  It  also  contained  the 
following  printed  clause :  "  Provided  that  if  the  assured  shall  have  made 
any  other  assurance  upon  the  premises,  prior  in  date  to  this  policy,  then  the 
insorers  shall  be  answerable  only  for  so  much  as  the  amount  of  such  prior 
assurance  may  be  deficient,  &c.  and  shall  return  the  premium  on  so  much 
of  the  sum  assured  as  they  shall,  by  such  prior  assurance,  be  exonerated 
from.  And  in  case  of  any  insurance  upon  the  premises,  subsequent  in  date 
to  this  policy,  the  insurer  shall  be  answerable  for  the  full  sum  subscribed, 
dtc.  and  be  entitled  to  retain  the  premium,  in  the  same  manner  as  if  no 
such  subsequent  insurance  had  been  made.  Insurance  was  also  effected 
on  the  same  goods  at  Hamburgh,  the  19th  June,  1798. 

It  was  held,  that  according  to  the  true  construction  of  the  written  and  printed 
clauses,  the  iusured  could  not  claim  a  return  of  premium  on  account  of  toe 
insurance  at  Hamburgh ;  and  that  parol  evidence  to  show  that  it  was  the 
understanding  and  intention  of  the  parties  that  the  policy  was  to  be  void  in 
cose  of  a  double  insurance,  was  inadmissible. 

New  York  Insurance  Co.  v.  Thomas^  1. 

I  "  Thirty  days  after  proof  thereof* 

55.  A  policy  of  insurance  on  goods,  contained  a  clause,  that  the  loss  was  to  be 
paid  "  thirty  days  after  proof  thereof.**  The  property  having  been  cap- 
tured, the  insured  abandoned,  and  as  proof  of  the  loss  and  interest,  laid  be- 
fore the  insurers  the  protest  of  the  master,  in  the  usual  form,  slating  the 
loss,  and  the  bill  of  lading  and  invoice.  This  was  held  to  be  sufficient  pre- 
liminary proof,  within  the  meaning  of  the  policy,  to  entitle  the  plaintiff^  to 
bring  his  action  after  the  expiration  of  the  thirty  days. 

Strict  technical  proof,  or  the  oath  of  the  party  or  of  witnesses,  is  not  requisite 

In  such  case.    Lenox  v.  The  United  Ins,  Co.  2*24. 
Cases  and  authorities,  232,  n.  {a)  and  (6.) 
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m.  "  Until  34  Aotir«  after  the  Ooodt  landed." 

56.  When  expraaied  to  cootinae  twenty-foar  boiira  after  the  goods  are  landed, 
^  it  meana  twenty -four  hours  afler  the  goods  are  landed. 

Gardiner  ▼.  Smith,  442.    See  toL  1,  p.  141. 

8.  Aetion  on. 
a.  Damages, 

57.  Oa  an  open  policy  the  invoice  price  is  the  value  which  upon  a  total  loss 
the  insored  is  entitled  to  recover,  notwithstanding  he  is  entitled  to  a  draW' 
back  on  the  goods,  for  that  in  case  of  relanding  by  the  barratry  of  the  mas- 
ter he  would  lose.    Oakn  v.  Broome,  437.    See  vol.  1,  p.  120. 

See  Supra,  Lose. 

(.  Evidence. 

1.  Admiralty  Surveys. 

58.  Admiralty  surveys  as  to  seaworthioees  of  veoBels,  are  not  evidence  of  the 
facts  stated  in  them.    Abbot  v.  Sebor,  39. 

3.  Judgments,  Decrees  and  Sentences  of  Foreign  Tribunals. 

59.  Insorance  on  cargo,  at  and  from  Surinam  to  a  port  of  discharge  in  the 
United  States.  The  vessel  was  captured  by  the  British  and  carried  into 
Barbadoes,  and  there  condemned  with  the  cargo,  as  good  and  lawful  priie, 
and  on  the  ground  of  a  circuitous  trade  between  Surinam  and  Amsterdam. 
It  was  held,  that  the  decision  of  the  admiralty  court,  not  being  conclusive, 
there  was  not  sulBcient  evidence  to  warrant  the  condemnation,  and  that 
the  insured  were  entitled  to  recover  for  a  total  loss. 

Eren  if  a  neutral  could  not  lawfully  carry  on  a  trade  between  the  mother 
country  of  a  belligerent  and  its  colonies,  which  was  not  allowed  to  such  neu- 
tral in  time  of  peace,  yet  the  penalty  of  forfeiture  can  attach  only  during 
the  existence  of  such  unlawful  trade,  which  cannot  affect  or  vitiate  a  sub- 
sequent lawful  voyage.    Kemble  j-  Oouvemeur  v.  RHnelander,  130. 

€0.  A  foreign  sentence  of  an  admiralty  court  is  conclusive  between  the  as- 
surer and  the  a8Bttred.*-(Reversed  In  error,  in  a  like  case.)  . 

Ludlows  V.  Dale.  436.    See  vol.  1,  p.  16. 

See  Ooix  v.  Lots,  p.  454,  vol.  3,  p.  480  and  n.  (a),  (b)  and  (c)  Haskins  v. 
JV^.  Y.  Ins.  Co.  486.  Van  Denheuval  v.  The  United  Ins.  Co,  id.  vol.  2,  p^ 
451,  468,  n.  {a)  and  (&),  144,  n.  (6),  168,  n.  (a)  and  (6.) 

61.  Condemnation,  in  a  foreign  admiralty,  of  tin  in  blocks  as  contraband,  held 
conclusive. 

The  warranty  "  free  from  any  loss  which  may  arise  in  consequence  of  a  seix- 
ore  or  detention  for  on  account  of  any  illicit  or  prohibited  trade,  or  any 
trade  in  articles  contraband  of  war,**  construed  to  exempt  the  insurer  fh>m 
contraband  or  a  condemnation  on  that  account.  (Revened  on  both  pointi 
in  the  court  of  errors,  1801.)    Laing  v.  The  United  Ins.  Co.  485. 

See  Tol.  3,  p.  487, 174,  179,  n.  (a)  and  (6.)  I 

3.  Of  Seaworthiness. 

63.  Where  a  vessel  was  seaworthy  at  the  time  she  sailed,  and  on  the  morning 
of  tke  next  day,  suddenly  sprung  a  leak  and  was  lost,  witboat  any  stress 
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of  weather,  or  other  vieible  cause,  to  which  the  leak  coald  be  ascribed,  it 
was  heldi  that  the  loss  was  to  be  imputed  to  some  latent  and  inherent  de- 
fect in  the  vessel,  which  rendered  her  unworthy,  and  for  which  the  insurer 
was  not  liable.     Patrick  ▼.  Hallett  ^  Bowne,  76. 
Cases  and  authorities,  78,  n.  (a.) 

4.  WitnesSf  Interest  of, 

63.  A.  was  at  Trinidad  in  Cuba,  where  he  received  vessels  and  cargoes  con- 
signed to  him  by  B.  and  C.  of  New  York,  and  in  which  A ,  B.  and  C.  were 
jointly  interested.  In  April,  1800,  A.  purchased  a  prize  vesael,  and  sent 
her  with  a  small  cargo,  on  the  29th  May,  to  the  Havana.  On  the  return 
of  a  vessel  from  Trinidad  to  New  York,  which  had  been  sent  out  by  B.  and 
C.  to  A ,  B.  was  informed  by  the  master,  that  A.  had  purchased  a  prize 
vessel  called  the  Chance,  and  that  she  was  to  come  to  New  York  with  a 
cargo ;  and  B.,  without  receiving  any  information  from  A.  himself,  or  any 
order  for  the  purpose,  on  the  16th  June,  caused  ihe  vessel  and  cargo  to  be 
insured  at  and  from  Trinidad  to  New  York,  and  paid  the  premium.  The 
^il;er,  at  the  time  he  effected  the  policy,  told  the  insurer,  that  the  plaintiff 
did  not  know  whether  the  vessel  and  cargo  had  been  purchased  for  A.  or 
B.  or  C,  and  that  he  had  no  orders  to  have  them  insured;  but  that  A.  had 
the  fun<^  of  B.  and  C,  and  they  had  just  heard  the  vessel  was  coming  to 
New  York.  The  policy  was  effected  for  account  of  A.  or  C.  or  B.  and  C, 
or  any  other  person,  &c.,  in  the  usual  form. 

The  vessel  not  having  come  to  New  York,  B.  afterwards  brought  an  action 
against  the  insurers,  to  recover  back  the  premium,  and,  at  the  trial,  A  who 
had  been  previously  released  by  B.,  was  admitted  as  a  witness,  and  testi- 
fied that  the  vessel  and  cargo  were  his  sole  property,  and  were  purchased 
on  his  own  account,  and  that  neither  B.  nor  C.  nor  any  other  person,  had 
any  interest  in  them  ;  and  that  he  sent  her  to  the  Havana,  and  though  he 
wrote  to  B.  and  C.  in  May,  he  never  informed  them  of  the  purchase,  or 
ever  gave  any  orders  to  them,  or  to  any  other  person,  to  have  the  vessel 
insured  in  New  York. 

It  was  held,  that  A.  under  the  circumstances,  was  a  competent  witness ;  that 
B.  was  not  his  agent ;  and  that  the  supposed  interest  of  B.  being  a  mistake, 
no  risk  was  run,  and  that  the  plaintiff*,  was,  therefore,  entitled  to  a  return 
of  premium.    Steinbach  v.  Rhinelander.    Same  v.  Church,  368. 

These  cases,  however,  are  questioned,  see  282,  n.  (a.) 

Xlll.  Preliminary  Proof. 
See  Supra,  Policy, 

XIV,  Premium. 

1.  Return  of.  * 

a.  Under  special  clause  in  a  Policy. 
See  Supra,  Policy,    N  Y.  Jne.  Co.  v.  Thomas. 
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h.  When  policy  hat  not  attached, 
1.  Voyage  never  commenced, 

64.  Iiwaruiee  on  the  cargo  of  a  Pnunan  ahip>  from  New  York  to  St  Andero 
in  Spain. 

The  order  for  insurance  mentioned  that  the  ihip  would  haye  a  clearance  for 
Haubnrf  h.  In  an  action  on  the  policy,  the  only  evidence  given  at  the 
trial  was  the  bill  of  lading  and  the  protest  of  the  captain,  admitted  by  coo- 
Bent  The  former  stated  that  the  goods  were  shipped  for  Hamburgh,  on 
account  of  persons  in  Stettin ;  and  the  captain  stated,  that  the  ship  sailed 
firom  New  York,  bound  to  Hamburgh,  and  that  she  continued  in  such  tn- 
tended  voyages  until  being  off  Cape  Ortegal,  and  meeting  with  contrary 
winds,  he  resolyed  to  put  into  St.  Andero,  as  safer  than  to  attempt  to  reach 
Hambttiffa,  at  that  season,  and  while  proceeding  towards  St  Andero,  the 
ship  was  captured  by  the  British  and  carried  into  Guernsey.  On  a  demor- 
rer  to  this  evidence,  it  was  held,  that  the  yessel  sailed  on  a  yoyage  for 
Hamburgh,  and  not  for  St.  Andero,  and  that  the  policy  not  having  at- 
tached, the  plaintiff  could  not  recover,  but  was  entitled  only  to  a  return  of 
premium.    Farbeo  v.  Ckureht  159. 

Cases  and  authorities,  163,  n.  {d)  and  (s.) 

2.  Property  Inoured  beyond  ite  Value, 

65.  Where  property  is  insured  beyond  its  value,  the  surplus  premium  shall  be 
letnmed.    Holmes  v.  The  United  In$.  Co,  511.     See  vqL  3,  p.  339. 

3.  Warranty  not  fulfilled  and  no  Fraud, 

66.  Property  warranted  Danish  was  condemned  in  the  admiralty  abroad  as 
French.  The  plaintiff  was  a  naturalized  citizen  and  no  actual  fraud  ap- 
pearing, he  was  allowed  to  recover  back  the  premium. 

Delatrigne  y.  The  United  Ino,  Co.  456.  See  yol.  1,  p.  310.  MarrayB  v.  The 
United  Ino.  Co.  485. 

3.  When  not  retMrnable. 

See  Supra,  Policy^  6. 

67.  On  a  wager  policy,  whether  by  our  law  valid  or  not,  the  premium  cannot 
be  recovered  back.  If  valid,  it  ought  to  be  kept,  if  unlawful,  porlior  est 
conditio  poooidentie,    Juhel  v.  Church,  496.    See  vol.  3,  p.  333. 

XV.  Representation. 

68.  A  ship  was  insured  from  Nantz,  in  France,  to  the  United  States.  The 
insured,  in  the  order  for  insurance,  represeuted  that  the  ship  was  French 
built,  and  owned  by  American  citizens,  and  would  have  on  board  the  origi- 
nal bill  of  sale,  or  an  attested  copy  of  it ;  and  also  a  certificate  of  the  Ameri- 
can consul.  During  the  voyage  she  was  captured  by  a  British  cruiser,  and 
carried  into  Halifax,  and  condemned  as  Freueh  property. 

The  captain,  in  his  answers  to  the  standing  interrogatories,  in  the  admiralty 
oonrt,  denied  all  knowledge  of  the  bill  of  sale,  and  atated  that  the  certifi- 
cate of  ownership  and  log-book,  were  the  only  papeis  on  board,  when  the 
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ship  left  NftDtz,  and  that  no  papen  had  been  deatioyad  or  Metired  by  him, 
aud  that  1)0  papen  were  delivered  by  him,  except  the  certificate,  which  he 
{^▼e  up  to  the  captors. 

It  appeared,  that  the  bill  of  sale  was,  in  fact,  on  board,  and  afterwards  de- 
livered to  the  assured,  by  the  master,  on  his  arrival  at  New  York.  It  was 
held,  that  merely  having  the  bill  of  sale  on  board,  was  not  a  substantial 
compliance  with  the  representation  of  the  assured,  unless  it  was  produced, 
or  capable  of  being  produced,  when  occasion  required  ;  and  that  it  was  a 
material  document,  enential  to  tho  protection  of  the  ressel,  and  necessary 
to  be  on  board,  and  that  the  insured  were,  therefore,  not  entitled  to  re- 
cover.   Murray  and  others  y.  il^top  ^  Potneroy,  47. 

Cases  and  authorities,  53,  n.  (a.) 

69.  A  representation  that  a  vessel  was  out  '*  about  9  weeke^*  when  in  fact  she 
was  out  10  weeks  and  four  days,  not  material,  if  the  10  weeks  be  within 
the  usual  term  of  a  moderate  voyage ;  the  mere  chance  of  information  is 
too  slight  an  objection. 

The  plaintiff  having  died  since  the  term  subsequent  to  the  trial,  the  judgment 

ment  may  be  entered  of  that  term.    Machay  t.  Rhinelanders,  467. 
See  vol.  1,  p.  408. 

XVI.  Seaworthiness. 
See  Supra,  Policy,  Infra,  Warranty. 

XVII.  Unlawful  trade — Penalty  for* 

70.  Even  if  a  neutral  could  not  lawfbUy  carry  on  a  trade  between  the  mother 
country  of  a  belligerent  and  its  colonies,  which  was  not  allowed  to  such 
neutral  in  time  of  peace,  yet  the  penalty  of  forfeiture  can  attach  only  daring 
the  existence  of  such  unlawful  trade,  which  cannot  affect  or  Titiate  a  sub- 
sequent lawful  voyage.    KemhU  ^r  Oouvemowr  v.  Rhinokmder,  130. 

XVIII.  Voyage. 
See  Premium. 

XIX.  Warranty. 

1.  **  American  Brig  " 

71.  An  insurance  on  '*  the  American  brig  Mary,"  is  equal  to  a  representation 
or  implied  warranty  of  neutrality. 

Such  representation  or  warranty  requires  the  property  to  be  wh<^ly  neutraL 
An  editable  interest  merely  in  a  belligerent,  is  mconsistent  with  it 

Hurrays  v.  The  UniUd  Ins.  Co.  485.    See  voL  9,  p.  168. 

3.  **  American  Property" 
See  SuprOf  Policy, 
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3.  "  JUiat,"  "  ProUUtet'  or  "  Contraband  trade." 

4 

73.  The  warranty  *<  free  from  any  loas  which  may  arise  in  conaeqaence  of  a 
seizure  or  detention  for  on  account  of  any  illicit  or  prohibited  trade,  or  any 
trade  in  articles  contraband  of  war,"  conatmed  to  exempt  tlie  insonr  from 
contraband  or  a  coodemoation  on  that  account.  (ReverMd  on  both  points 
in  the  court  of  errors,  1801.)     Laing  ▼.  The  UniUd  Iiu.  Os.  485. 

See  vol.  3,  p.  487. 

4.  Neutrality. 

73.  On  policy,  property  warranted  neutral. 

Ist.  To  comply  with  this  warranty,  the  insured  must  conduct  himself  as  a 
neutral. 

3d.  Actual  notice  of  a  blockade  supersedes  the  necessity  of  notice  under  the 
British  treaty  of  1794. 

3d.  The  sailing  with  intent  to  break  a  blockade,  and  withm  a  naaonable  dis> 
tance  to  carry  it  into  execution,  is  equivalent  to  an  actnal  breach. 

4th.  An  accidental  interruption  of  blockade  by  wmds  or  tempests  is  no  dis- 
continuance of  it. 

5th.  No  premium  in  such  case  to  be  returned  because  the  risk  had  commenced. 
(Reversed  in  the  court  of  errors,  1801 ) 

Vo9  4-  Oravee  ▼.  The  United  Ins,  Co.  486. 

See  vol.  3,  p.  469,  where  the  decision  in  the  eoort  of  errors  is  reported. 

INTEREST. 

1.  Interest  allowed  to  be  taxed  after  verdict,  in  cases  where  the  original  eon- 
tract  carried  interest      Vredenhurgh  v.  Halleit  ^  Bowne,  425. 

See  vol.  I,  p.  560. 

2.  A.  in  1789,  advanced  to  B ,  a  merchant,  a  sum  of  money,  in  consideration 
of  which  B.  engaged  that  A.  should  be  interested  in  certain  commercial 
adventures  of  6  ,  in  proportion  to  the  sum  advanced  ;  and  promised  to  ren- 
der an  account  to  A.  of  the  proceeds,  and  pay  to  him  his  proportion  thereof* 

In  September,  1794,  B.  rendered  an  account  of  the  adventures  to  A.,  and 
offered  to  come  to  a  settlement,  if  A.  would  give  up  the  written  engage- 
ment of  B.,  which  was  refused.  A.  died,  and  his  administrator,  in  1799, 
filed  a  bill  against  B.  for  an  account,  &«.,  and  it  was  held,  that  A.  was  en- 
titled to  recover,  not  only  the  principal  of  the  balance  due  for  his  propor- 
tion of  the  proceeds  of  the  adventures,  but  interest  from  the  tune  B.  re- 
ceived the  money,  or,  at  least,  from  the  time  he  ofiered  to  come  to  a  settle- 
ment in  September. 

It  is  a  settled  rule,  that  money  received  to  the  use  of  another,  and  improperly 
retained,  carries  interest    Per  RadcUff,  J. 

Lynch  <f*  Stoughton  ▼.  Ds  Vimr%  303. 

Cases  and  authorities,  311,  n.  (a.) 

ISSUE  FROM  CHANCERY. 
I.  Discretionary  with  the  Court. 


INDEX.  689 

II.  To  try  issue  of  Adultery. 
III.  New  trial  on, 

I.  Discretionary  with  the  Court. 

1.  In  certain  speeifio  casea  it  ia  the  common  coaiae  in  chancery  to  order  an 
iasue  to  be  tried  at  law,  bat  in  all  caaes,  it  is  in  the  aonnd  diacretion  of  that 
conrt.  If  the  case  do  not  require  the  trial  of  an  isaue  the  chancellor  onght 
to  decide.    Le  Ouen  v.  Oouvemeur  ^  Kemble,  605.    See  vol.  1,  p.  436. 

II.   To  try  issue  of  Adultery. 

2.  Feigned  iasued  from  chancery  to  try  the  fact  of  adultery.  Confeftions  of 
the  wife  connected  with  other  proof,  and  not  fraudulently  made,  admitted. 

Doe  y.  Roe,  424. 

III.  New  trial  on. 

3.  A  motion  for  a  new  trial  on  a  feigned  isaue,  directed  by  the  chancellor,  not 
decided,  on  the  ground  that  it  properly  belongv  to  the  court  of  chancery. 

Motion  for  a  new  trial  on  a  feigned  isaue  from  chancery,  refused  to  be  heard* 

Doe  Y.  Roe,  560,  564. 

JAIL  LIBERTIES. 

I.  Bond  for,  when  good. 
II.  Escape  from. 

III.  Law  establishing,  not  contrary  to  the  Constitution 
of  the  United  States.  * 

I.  Bond  for,  when  good. 

1.  A  bond  at  common  law,  conditioned  that  a  prisoner  should  remain  a  tme 
and  faithful  prisoner  in  the  jail,  is  valid  and  not  a  bond  for  ease  and  favor 
within  the  stotnte  23d  H.  6,  c.  10. 

But  a  bond  against  escapee,  which  implies  a  permiaaion  to  escape  on  being 

indemnified,  has  been  held  void,  &c.    Dole  v.  Bull  4  Porter,  498. 
See  vol.  2,  p.  239. 

2.  A  condition  of  a  bond  for  the  privilege  of  the  liberties  within  the  terma  of 
the  act,  though  not  to  the  extent  of  those  terms,  is  good. 

Quere,  whether  the  sheriff  is  bound  to  take  such  bond  7 

Dole  V.  Moulton,  489.    See  vol.  2,  p.  205. 

II.  Escape  from. 

3.  An  accidental  stepping  over  the  line  by  a  priaoner,  like  a  negligent  escape 
and  recaption,  is  not  a  breach  of  the  condition,  onleas  the  sheriff  be  thereby 
damnified.    Dole  v.  Moulton,  489.    See  vol.  2,  p.  205. 

ToL.  III.  98 
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4.  The  act,  (sen.  24,  c.  91,)  as  to  jail  liberties,  is  imperative  on  the  sheriff 
who  is  boaud  to  grant  the  liberties  to  the  prisoner  on  his  tendering  a  suffi- 
cient bond  ;  bat  as  tiiis  bond  is  intended  only  for  the  sheriff's  indemnity^ 
he  may  waive  it,  and  grant  the  liberties,  without  taking  the  bond ;  and  be 
will  not  therefore,  be  liable  for  an  eteape. 

Holme*  V.  Lansing,  73.    See  446,  53S 

III.  Law  establishing^  not  contrary  to  the  Constitution  of 

the  United  States. 

5.  The  prohibition  in  the  lOth  section  of  the  first  article  of  the  constitution 
of  the  United  States,  does  not  extend  to  the  municipal  regulation  of  the 
present  states,  which  modify  the  process  and  proceedings  relative  to  the 
recovery  of  debts,  as  establishing  ^'at'i  libertieSf  ^c.  » 

Holmes  v.  Lansing,  73.    See  446,  535. 

Cases  and  authorities,  75,  76,  n.  (6)  and  (c.) 

See  Escape. 

JUDGMENT. 
I.  Arrest  of. 
II.  Condusiveness  of. 
IIL  Lien  of. 
IV.  Satisfaction  of  by  Plaintiff,  after  Assignment  and 

Notice, 
V.   TYial  of  Issue  of  Usury  in. 

1.  Arrest  of 
See  Practice. 

II.  Conclusiveness  of 

1.  The  decision  of  a  court  of  competent  jurisdiction  is  final  on  the  subject 
matter  before  it     Le  Guen  v.  Gouverneur  ^  KembU,  605. 

See  vol.  1,  p.  436. 

See  Evidence.    Estoppel.    Insurance. 

III.  Lien  of. 

2.  A  judgment  docketted  or  filed  does  not  bind  a  leasehold  estate  for  yean. 

Vredenburgh  v.  Morris,  447.    See  vol.  1,  p.  223. 

IV.  Satisfaction  of  by  Plaintiff,  after  Assignment  and 

Notice. 

3.  After  notice  of  an  assignment,  satisfaction  was  acknowledged  and  entered 
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of  record ;  ordered,  that  the  same  be  vacated,  and  the  parties  be  left  in 
statu  quo  as  to  the  claims  of  the  assignee.  The  coart  will  thus  take  notice 
of  the  rights  of  an  assignee.     Wardel  ▼.  Eden,  500.    See  vol.  2,  p.  258. 

V.   Trial  of  Issue  of  Usury  in. 

4.  After  a  judgment  is  assigned  to  an  innocent  third  party,  the  conrt  will  not 
award  an  issue  at  the  instance  of  a  defendant,  to  try  the  fact  of  usury  al- 
leged by  him  to  impeach  it. 

Wardel  ▼.  Eden,  500.    See  vol.  2,  p.  258. 

5.  A  feigned  issued  awarded  to  try  the  fact  of  usury,  a  judgment  having  been 
entered  by  confession  on  a  warrant  of  attorney,  accompanying  the  bond, 
Slo.    Oiibert  v.  Edens,  501.    See  vol  2,  p.  280. 

JUDGE'S  ORDER. 

See  Practice. 

JURY,  DISCHARGE  OP. 

1.  The  conrt  may  dismiss  a  jury  in  a  case  of  misdemeanor,  where  it  appears 
after  a  foil  experiment  that  they  cannot  agree. 

The  People  v  Olcott,  512.     See  vol.  2,  p.  301. 

2.  On  an  indictment  for  a  misdemeanor  as  an  inspector  of  an  election,  the 
jury  were  detained  a  long  time,  ( —  hours,)  and  several  times  retired  and 
returned  to  the  bar,  and  could  not  agree.  This  appearing  to  be  sincere  on 
their  part,  the  court  considered  it  necessary  to  discharge  them,  and  did  so 
without  the  consent  of  the  defendant.  Held,  it  was  proper  and  in  the  dis- 
cretion  of  the  court,  in  the  case  of  a  misdemeanor,  as  in  civil  cases,  and 
that  the  defendant  was  again  liable  to  be  tried. 

The  People  v.  Denton,^505,    See  vol.  2,  p  275. 

See  Conspiracy. 

JUSTICE  AND  JUSTICES'  COURT. 

I.  Abatement' 
II.  Adjournment. 

III.  Actions  against^  for  want  of  Jurisdiction. 

1.  When  liable. 

2.  H'hen  not  liable. 

IV,  Certiorari  to. 

V.  Declaration  and  Practice. 
VI.  Joint  Debtors, 
VII.  Jurisdiction. 
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I.  Abatement. 

1.  Iq  error  on  certiorari,  a  plea  in  abatement  after  a  plea  in  chief  ie  a  nnllity 
and  need  not  be  answered.    Palmer  v.  Oreene,  427.    See  vol.  1,  p.  101. 

II.  Adjournment. 

3.  The  justice  without  the  eoneent  of  parties  had  no  power  to  adjontn  the 
trial  beyond  tix  days,  and  for  this  caose  jad(pnent  reversed. 

Palmer  ▼.  Oreene,  437.    See  toL  I,  p.  lOl. 

III.  Actions  againstyfor  want  of  Jurisdiction. 

1.  When  liable, 

3.  Where  a  point  is  reserved  by  the  jadge  at  the  trial,  it  belongs  to  the  plain- 
tiff to  pn^pare  the  case  and  open  the  argnmeot. 

Pereival  v.  Jonee,  453.     See  vol.  2,  p.  49. 

4.  If  such  courts  exceed  their  powers,  they  become  treepaeeere. 

Caee  v.  Shepherd,  476.    See  voL  3,  p.  27. 

2.  When  not  liable, 

5.  Where  judgment  was  recovered  before  a  justice,  who  asked  the  defendant 
if  execution  should  issue,  and  the  defendant  said  he  did  not  care  how  soon» 
aud  did  not  state  that  he  was  a  freeholder,  and  had  a  family,  or  claim  any 
exemption  from  imprisonment ;  aod  the  justice  thereupon,  without  any  di* 
rectioDS  from  the  plaintiff,  who  was  not  present,  issued  an  execution  against 
the  body  of  the  defendant,  on  which  he  was  imprisoned  30  days ;  in  an 
action  brought  by  him  against  the  justice,  for  assault  and  battery  and  false 
imprisonment,  it  was  held  that  the  justice  was  not  liable. 

Heee  v.  Morgan,  84.    Cases  and  authorities,  86,  n.  (a.) 

IV.  Certiorari  to. 

6.  A  certiorari  commanding  a  justice,  among  other  things,  to  return  the  tes- 
timony, must  be  obeyed  at  his  peril,  according  to  its  legal  effect,  but  he 
need  not  return  the  evidence.    Van  Patten  v.  Oadurkirk,  469. 

See  vol.  2,  p.  108. 

7.  On  certiorari.  No  place  being  stated  in  the  summons  where  the  court 
would  be  held,  and  defendant  must  appear,  and  the  defendant  not  appear- 
ing and  the  judgment  against  him  by  default,  it  was  reversed. 

Caee  v.  Van  Neee,  464.    See  vol.  1,  p.  243. 

V.  Declaration  and  Practice. 

8.  On  certiorari. 

1.  A  formal  issue  before  a  justice  not  necessary. 

3.  The  sum  in  each  count  being  laid  over  XIO  and  under  J680,  when  the 
narr,  concludes  with  damages  to  XIO  only,  on  error. 

Cv/vi7  V  Dolph,  459.    See  vol.  1,  p.  333. 
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9.  On  certiorari.  Tlie  plaintiff  had  a  a ammons  by  the  name  of  Cwmer,  and 
judgment  by  default  was  given  by  hi%  right  name.  Held,  too  late  to  ob- 
ject to  this  variance.  The  defendant  below  ought  to  have  appeared  and 
objected  there.    Judgment  affirmed. 

Ford  ▼.  Gardner,  464.    See  vol.  1,  p.  243. 

VI.  Joint  Debtors. 

10.  Judgment  before  ajuatice  againat  two  joint  debtoroj  when  one  only  ap- 
peared, rcTeraed.    But  see  the  Revised  Act  provides  for  that  case. 

Jones  and  Crawford  v.  Reed,  424.    See  vol.  1,  p.  26. 

VII.  Jurisdiction. 

11.  A  justice  has  no  jurisdiction  where  an  executor  or  administrator  is  a  party. 

WeUo  V.  Newkirk,  44ti.     See  vol.  1,  p.  238. 

12.  A  justice  has  no  jurisdiction  in  case  for  a  malieious  prosecution. 

Main  v.  Proooer,  435.     See  vol.  1,  p.  130. 

KAYADEROSSERAS  PATENT. 

The  commissionere  who  divided  Kayaderosseras  patent,  in  1770,  adopted  the 
trae  construction  of  the  patent,  as  to  the  northweotmoit  head  of  the  Kay- 
aderosseras credit ;  and  in  running  a  line  due  north,  to  the  object,  where 
the  courBe  mentioned  in  the  patent  was  northerly. 

Jackson,  ex  dem.  Woodworth  v.  Lindsay,  86  and  87,  n.  (a) 

LACHES. 

See  Agent.    Bail.    Bills  of  Exhanoce,  and  Paomis- 

80RT  Notes. 

LANDLORD  AND  TENANT. 

1.  Ad  offer  or  request  to  be  considered,  the  tenant  of  the  lessor  not  accepted» 
or  answered,  does  not  create  a  tonancy,  or  the  relation  of  landlord  and  te- 
nant, the  defendant  then  and  before  holding  under  a  different  right. 

2d.  The  written  acknowledgment  of  the  defendant,  that  the  land  belonged  to 
lessor,  is  prima  facie  evidence  of  a  right  to  recover ;  but  such  acknowledg- 
ment may  be  explained,  &c.,  by  defendant,  and  shown  to  be  founded  in 
mistake. 
Jackson,  ex  dsm.  Viely  and  Clark  v.  Cuerden,  519.     See  vol.  2,  p.  354. 

2.  Tenant  at  sufferance  cannot  maintain  trespass  against  his  landlord. 

Wilde  V.  Cantillon,  435.    See  vol.  1,  p.  422. 

LEASE. 
See  Ejectment.     Disseisin. 
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LEGACY. 

• 

I.  Construction  of  Testament, 
II.  Interest  on,  for  purposes  of  Mainienance, 
III.    When  Legacy  is  presumed  to  he  given  in  satisfac- 
tion of  Debt — Evidence  in  Action  for. 

I.  Construction  of  Testament, 

1.  Interest  on  a  legacy  to  be  paid  out  of  moneys  constituting  a  general  fond, 
although  charged  on  land,  is  to  be  allowed  only  from  the  time  it  became 
due.     Van  Bramer  y.  Executors  of  Hoffman,  488.    See  vol.  2,  p.  200. 

11.  Interest  on,  for  purposes  of  Maintenance. 

2.  A  grandchild  is  not  within  the  rule  which  allows  interest  on  the  legacy  of 
a  child  for  the  purpose  of  maintenance.  (Vide  the  rules  respecting  in- 
terest on  legacies  in  the  opinion  by  Radcliff,  J.) 

Van  Bramer  v.  Executors  of  Hoffman,  488.    See  vol.  2,  p.  200. 

in.    When  Legacy  is  presumed  to  he  given  in  satisfaction 

of  Debt — Evidence  in  Action  for. 

3.  A  legacy  to  one  who  at  the  dale  of  the  will  is  indebted  to  the  testator,  does 
not  extinguish  the  debt,  unless  it  appear  to  be  so  intended  on  the  face  of 
the  will. 

Indorsements  on  a  bond  of  the  testator,  that  plaintiff  had  assumed  to  pay  it, 
without  more,  are  not  enough  to  charge  him,  although  a  legatee  with  the 
debt  of  another. 

The  acts  of  the  testator,  may  iu  some  eases,  be  evidence  of  a  debt  against 
his  legatee. 

The  transfer  of  a  debt  is  a  sufficient  consideration  for  a  promise. 

Rickets  v.  Livingston,  479.     See  vol.  2,  p.  97. 

LIBEL. 
I.  Generally  what  is. 

1,  Counsellor  at  Law, 

2.  Commissioner  of  Bankruptcy. 

II.  Evidence  on  Indictment  for. 
I.  Generally  what  w,  205,  ».  (a.)  and{b.) 

1.  Counsellor  at  Law. 
1.  To  charge  a  counssllor  at  law  with  offering  himself  as  a  witness,  in  order 
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to  divulge  the  secrets  of  his  client,  is  libellous;  and  it  is  not  a  sufficient 
justification,  that  he  disclosed  matters  communicated  to  him  by  his  client, 
which  had  not  relation  or  pertinency  to  the  cause  in  which  he  was  en- 
gaged. 
The  secrets  of  his  client,  which  the  counsel  is  bound  to  keep,  are  the  comma- 
uications  and  instructions  of  the  client,  relative  to  the  management  or  de- 
fence of  his  cause.     Riggs  y.  Denniston,  198,  549. 

2.  CommUsioner  of  Bankruptcy. 

2.  To  charge  a  commissioner  of  bankruptcy  with  being  a  misanthropist,  a  parti- 
zan,  stripping  the  unfortunate  debtors  of  every  cent,  and  then  depriving 
them  of  the  benefit  of  the  act,  &.c.  is  libellous.  And  to  piake  out  a  justifi- 
cation of  the  charge,  the  defendant  must  show  that  the  plaintifi*,  as  commiS' 
sioner,  wilfully  perverted  the  law  to  such  oppressive  purposes. 
Whether  the  law  allows  a  justification  of  a  libel  which  does  not  charge  any 
;    indictable  ofience  ?  qutsre.    Riggs  ▼.  Denniston,  19b,  549. 

II.  Evidence  on  Indictment  for . 

3  On  an  indictment  for  a  libel,  can  the  defendant  give  the  truth  m  evi- 
dence 7 

And  are  the  jury  to  decide  both  on  the  law  and  the  facts  ?  (See  act  of  the 
Gth  Apiil,  1805,  sess.  '28,  c  90.)     The  People  y.  Croswell,  337. 

4.  See  the  Constitutional  provisions  of  the  seyeral  States,  upon  this  subject, 
411,  n.  (a.) 

LIEN. 

See  Agent.    Factor.    Judgment. 

LIMITATIONS,  STATUTE  OF. 

In  consequence  of  the  statute  21st  March,  1783,  suspending  the  statute  of 
limitations,  during  the  war  and  the  statute  26tb  February,  1788,  saving 
the  plaintifi'^s  right  of  action  where  the  defendant  was  out  of  the  State,  a 
person  within  the  lines  of  the  enemy,  during  the  war,  and  departing  with 
them  out  of  the  jurisdiction  of  the  State,  at  the  close  of  it,  was  deemed 
during  tlie  war,  and  during  such  departure,  to  be  out  of  the  Slate,  and 
therefore  not  protected  by  the  limitation. 

Sleght  y.  Kane,  429.    See  yol.  1,  p.  76. 

LOCAL  ACTION. 

See  Action. 

MANDAMUS. 
I.  General  principles  on  which  granted. 
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1.  Not  when  another  adequate,  tpecifie,  legal  remedy. 

2.  Not  when  laches. 

II.   To  Inferior  Courts^  where  it  lies. 

III.  To  Corporations. 

IV.  Practice. 

I.  General  principles  on  which  granted. 

1.  Not  where  another  adequate,  specific,  legal  remedy. 

1.  Plaintiff,  administrator,  recovered  in  the  common  pleaa  of  Ulater,  a  yerdict 
under  (25,  and  that  court  refused  to  give  judgment  in  his  favor  for  the 
costs.  Motion  for  a  mandamus  denied ;  a  writ  of  error  is  the  proper  rena- 
edy.    Jansen  v.  Davison,  480.    See  voL  ii,  p.  73. 

2.  Not  when  laches. 

2.  Motion  for  a  mandamus  to  a  county  court  which  had  granted  a  new  trial, 
refused,  because  the  party  had  acquiesced  in  the  decision. 

Weavel  v.  Lasher ^  464.     See  voL  1,  p.  241. 

II.  To  Inferior  Courts,  where  it  lies. 

3.  If  an  inferior  court  refuse  without  cause  to  seal  a  bill  of  exceptions,  the 
court  will  award  compulsory  process.  In  this  case  it  was  shown  by  affi- 
davit, that  the  facts  in  the  bill  were  untrue,  therefore  motion  for  a  manda- 
mus was  denied.    People,  ex  reL  Allaire  v.  Judges  of  Westchester,  474. 

See  vol.  2,  p.  Uti. 

4.  An  arre»t  of  judgment  is  an  interlocutory  order,  not  a  final  judgment 
The  court  must  give  final  judgment,  if  required  by  either  party.    Rule  to 

show  cause  why  a  mandamus  should  not  issue  to  the  common  pleas  of 
Rensselaer,  granted  for  that  purpose.     Fish  v.  Weatherwax,  487. 
See  vol.  2,  p.  215. 

III.  To  Corporations. 

5.  Where  a  person  is  already  in  office  by  color  of  right,  the  court  will  not 
grant  a  mandamus  to  admit  another  person,  who  claims  to  have  been  duly 
elected.  The  proper  remedy  is  by  an  information,  in  the  nature  of  a  9110 
warranto.     The  People  v.  The  Mayor,  ^.  of  New  York,  79. 

Cases  and  authorities,  80,  n.  (6.) 

IV.  Practice. 

6.  An  application  to  restore  an  attorney  to  his  office  in  the  common  pleas  of 
Delaware,  denied  on  the  ground  that  the  cause  of  his  removal  was  not 
stated  nor  shown  to  be  improper.     Ex  parte  Oephard,  434. 

See  vol.  1,  p.  134. 
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7.  On  an  application  for  a  mandamns  to  a  coanty  court,  the  practice  ia  first 
to  gnat  a  rale  to  show  cause. 

The  People  y.  The  Judges  of  Cayuga,  483.    See  yoL  2,  p.  68. 
See  yol.  2,  p.  317,  217-90,  for  cases  upon  the  law  of  Mandamus. 

MASTER  OP  SHIP. 

See  Consignor  and  Consignee. 

MESNE  PROFITS. 
See  Ejectment. 

MISNOMER. 

See  Attainder.    Bail. 

MODERN  REPORTS. 

12  Modem  R.  per  Buller,  J.,  is  not  a  book  of  authority.    Dongl.  82. 

The  People  y.  Oarnaey,  5^. 

MONEY  OF  ACCOUNT, 

Pounds,  &c.,  instead  of  dollars,  alleged  in  the  narr.  no  error,  and  not  within 
the  act  on  this  subject  The  judgment  must  be  dollars  and  pouods,  are 
not  an  unknown  money  of  account  like  foreign  money,  end  the  court  will 
ex  officio  take  notice  of  the  yalue  in  rendering  the  judgment. 

Johnson  y.  Hadden,  501.    See  yol.  2,  p.  274. 

MORTGAGE. 

I.   Who  are  the  proper  Parties  to  a  bill  to  redeem. 
II.  Who  are  the  proper  Parties  to  a  bill  for  the  Sale  of 
Mortgaged  Premises. 

I.  Who  are  the  proper  Parties  to  a  bill  to  redeem. 

1.  A.  being  indebted  to  B.  on  the  23d  March,  17ti7,  assigned  to  him,  as  se- 
curity for  the  payment  of  the  debt,  certain  lands  and  a  lease  in  fee,  for  the 
same.  B.  executed  a  bond  to  A.,  conditioned,  that  in  case  the  debt  and  in. 
terest  were  paid  on  or  before  the  first  of  June,  1788,  he  would  reassign  the 
lease  and  premises  to  A.  and  giye  him  a  receipt  for  the  debt  The  debt  not 
being  paid  at  the  time,  B.  took  possession  of  the  premises  under  the  assign- 
ment, in  July,  1792,  and  assigned  bia  interest  in  the  lease  and  premises  to 
C.  and  D.,  who  took  posoewion  thereof.  A.  afterwards  brought  a  bill  to 
redeem  the  premisea,  on  the  groand  that  the  traaaaction  between  him  and 

FoL.  ni.  99 
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B.  amoanted  to  a  mort|r«ge,  and  on  appeal  from  the  decree  of  the  court  of 
cbancery,  it  was  held,  that  C.  and  D.  ought  to  have  been  made  parties  to 
the  suit,  and  that  the  decree  of  the  court  below,  for  that  reatoo,  was  re- 
versed, with  liberty  to  the  respondent  to  haye  h»  bill  dismissed  in  the  court 
below,  or  to  amend  it,  by  adding  all  proper  parties ;  and  in  that  case,  the 
evidence  taken  to  stand,  as  between  the  present  parties,  saving  all  jost  ex- 
ceptions, and  that  each  party,  in  this  court,  pay  his  own  costs. 

Hiekoek  v.  Serilmer,  311,  6ia 

II.   Who  are  proper  parties  to  a  bill  for  the  Sale  of  Mort- 
gaged Premises. 

S.  A.  being  indebted  to  B.  by  a  promiMory  note,  in  the  sum  of  ^X^At^l,  as 
collateral  security,  for  the  payment,  endorsed  to  B.  another  note  made  by 

C.  to  A.  or  order,  for  91,551,  and  at  the  same  time  delivered  to  B.  a  mort- 
gage executed  by  C.  to  A.,  to  secure  the  payment  of  ihe  note  so  endorsed  ; 
but  made  no  assignment  of  the  mortgage  in  writing.  B.  filed  a  bill  against 
C.  for  the  sale  of  the  mortgaged  premises,  to  pay  his  note.  It  was  held, 
that  by  the  endorsement  of  the  note,  and  delivery  of  the  mortgage,  B.  had 
an  equitable  (if  not  legal)  interest  in  the  mortgage ;  but  that  A.  if  he  had 
not  the  legal  estate,  was  Interested  m  the  subject,  and  ought  to  have  been 
made  a  party,  as  he  was  entitled  to  recover  back  the  mortgage  on  payment 
of  the  ^l^\.  And  the  decrae  of  the  court  of  chancery  ordering  a  sale, 
dLC,  was  reversed,  with  liberty  to  B.,  to  have  his  bill  dismissed^  or  to  add 
proper  parties,  on  payment  of  the  costs  in  the  court  below. 

Johnmm  v.  Hart,  323, 608. 

See  Parties  to  Suits  in  Equity. 

MOTION. 

See  Affidavit.    Practice. 

NATURALIZATION. 

1.  A  naturalisation  retrospects  and  confirms  a  former  title. 

Jachwn,  ex  dem.  Culverhouee  v.  Beach,  467.    See  voL  1,  p.  309. 
8.  On  warranty  of  American  property,  held  not  to  be  verified  by  the  char- 
acter of  the  plaintiff  (the  owner,)  who  was  a  Fk^Dchman,  and  had  emi- 
grated jlsgrante  heUOf  it  bemg  condenmed  in  the  admiralty  abroad  for  that 
cause.    The  plaintiff  is  however  entitled  to  a  return  of  pcemiura. 

Duguet  V.  Rkinelandere,  458.    Bee  vol  9,  p^  476. 

NEUTRAL. 
See  Law  of  Nations. 
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NEW  TRIAL. 
L   When  granted. 

1.  On  newly  diicovered  Evidence. 

2.  Verdict  againet  law. 

3.  Surprise, 

IL  When  refused. 

1.  When  Plaintiff  eould  only  recover  Nominal  Damages. 

2.  For  want  of  Evidence,  which  it  is  manifest  could  be  supplied 

at  the  second  trial. 

3.  When  the  act  of  the  Court  upon  which  the  motion  is  founded^ 

is  Discretionary. 

III.  Prctctice  on, 

IV.  Casts  on. 

I.  When  granted, 

1.  Of  newly  discovered  Evidence. 

1.  New  trial  grantad  on  the  ground  of  the  dbcoFery  of  new  evidence.  A 
paper  before  offered  aa  a  record  conaidered  aa  no  evidence,  and  a  nullity. 

Doe  V.  Roe  J  467.    See  vol.  1,  p.  402. 

2.  Verdict  against  Law. 

2.  New  trial  awarded  the  second  time,  on  the  groand  that  the  jury  must  have 
intended  to  overrule  the  court  on  the  queation  of  law  previously  settled,  aud 
as  a  verdict  against  law,  the  ooata  are  to  abide  the  event  of  the  suit 

Silva  V.  Lot0,  459.    See  vol.  1,  p.  336. 

3.  Surprise. 

3.  When  the  court  iu  their  judgment  rely  upon  a  fact  which  does  not  exist, 
and  which  can  be  shown  to  be  otherwise,  they  will  grant  a  new  trial  upon 
affidavita  to  that  effect,  that  the  party  has  been  surprised,  and  payment  of 
costs.    D^ffv.  Lawrence  ^  VanZandl,  162.    See  547,  598. 

II.  When  refused. 

1.  When  Plaintiff  could  ovly  recover  Nominal  Damages, 

4.  Althongh  the  plaintiff'  be  strictly  entitled  to  a  verdict,  the  court  will  not 
award  a  new  trial  nor  set  aside  a  nonsuit  ordered  by  the  judge,  at  the  trial, 
for  the  sake  of  nominul  damages  only.    Brantingham  v.  Fay,  450. 

See  vol.  l,p.  255. 

2.  For  want  of  Evidence,  which  it  is  manifest  eould  be  supplied  at  the  see* 

and  trial. 

5.  A  new  trial  will  not  be  granted  on  the  mere  technical  objection,  as  to  the 
admission  of  a  printed  statute  book  in  evidence,  when  it  appears  that  the 
printed  statute  was  correct,  and  an  exemplification  of  it,  on  a  new  triali 
would  be  the  same  evidence.    Duncan  v.  Duboys,  125.    See  468,  532. 
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3.  When  the  act  of  the  Court  upon  which  the  m»thn  if  founded,  U  Dieere- 

tionary. 

6.  After  the  proofs  were  closed  on  both  sides  at  the  trial,  and  the  witoeiMea 
had  departed,  a  new  witness  jast  appeared  who  bad  not  before  attended  on 
the  part  of  the  defendant,  but  he  was  refused  to  be  examined,  and  the  re- 
fusal held  to  be  proper,  and  to  rest  in  the  discretion  of  the  court. 

Alexander  v.  Byron,  515.    See  toL  1,  p.  348. 

III.  Practice  on. 

7.  A  motion  for  a  new  trial  because  the  judge  refused  a  witne«  at  the  trial, 
and  every  matter  objected  to  on  the  trial  must  come  up  by  way  of  case. 

Alexander  ▼.  Byron,  494. 

8.  On  making  a  case  on  which  to  found  a  motion  for  a  new  trial,  a  certificate 
to  stay  proceedings  is  necessary,  or  the  opposite  party  may  proceed. 

Van  Reneeelaer  v.  Dole,  447. 

lY.  Costs  on. 

9.  In  slander. 

Ilie  verdict  being  found  against  the  charge  of  the  court  on  this  point,  was 
considered  as  a  verdict  against  law,  and  the  costs  therefore  to  abide  the 
event  of  the  suit.     Dole  ▼.  Reneeelaer,  458.    See  vol.  1,  p.  2-9. 

See  Ejectment.    Usury. 

NEW  YORK,  CORPORATION  OF. 
See  Recorder  of  Venue. 

NOTICE. 
Sec  Practice. 

NOTICE  OF  ASSIGNMENT. 
See  Insurance. 

NOTICE  TO  aUIT. 

A  mere  servant  or  bailiff  in  the  possession  of  lands  is  not  entitled  to  a  notic« 
to  quit    Jaekeon,  ex  dem.  Fitxroy  v.  Sample,  449.    See  vol.  1»  p.  S31. 

See  Ejectment.    Landlord  and  Tenant. 

NUISANCE. 
See  Courts. 
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PARDON. 

A.  hayiogr  been  convicted  of  forgory,  was  sentenced  to  the  state  prison  for 
life.  He  was  afterwards  pardoned  by  the  governor.  The  pardon  contain- 
ed a  profiso,  that  it  was  not  to  be  construed  so  as  to  reliove  A.  from  the 
legal  disabilities  arising  from  his  conviction  and  sentence,  Slc,  but  only 
Irom  the  imprisonment 

He  was  afterwards  offered  as  a  witness  for  the  people,  on  a  trial  for  an  in- 
dictment, and  admitted  to  testify,  although  objected  to  as  incompetent.  It 
was  held  that  the  proviso  in  the  pardons  being  incongruous  and  repugan- 
to  the  pardon  itself,  ought  to  be  rejected,  and  that  the  witness  was  compe- 
tent    The  People  v.  Pea»e,  333  ;  cases  and  authoritieSf  335,  n.  (0.) 

PARTIES  TO  SUITS  IN  EdUITY. 

In  a  suit  in  equity,  the  bill  must  call  all  necessary  parties,  who  may  be  affect- 
ed by  the  demand,  before  the  court  If,  upon  the  face  of  the  bill,  it  is  ap- 
parent, that  any  whose  rights  may  be  affected  are  not  made  parties,  the 
defendant  may  demur,  or  if  the  want  of  parties  do  not  appear,  he  may 
plead  it  If  it  be  disclosed  by  the  answer,  the  complainant  may  imme- 
diately amend,  by  adding  the  proper  parties.    Per  Radeliff,  J. 

The  court  is,  at  all  times,  vigilant  in  requiring  proper  parties  against  whom 
its  decrees  are  to  operate.  It  will  arrest  the  proceedings  in  any  stage  of 
the  cause,  in  order  to  obtain  them,  and  will  not  finally  decree,  if  the  want 
of  parties  appear  on  the  bearing  of  a  cause.  If  it  does,  the  decree  may 
be  reversed,  and  if  not  reversed,  yet  none  but  such  as  were  parties  to  the 
suit,  and  their  representatives,  can  be  bound  by  it    Per  Radeiiff,  J. 

A.  being  indebted  to  B.  on  the  23d  March,  1 787,  assigned  to  him,  as  security 
for  the  payment  of  the  debt,  certain  lands  and  a  lease  in  fee,  for  the  same. 

B.  executed  a  bond  to  A.,  conditidned,  that  in  case  the  debt  and  interest 
were  paid  on  or  before  the  first  of  June,  1788,  he  would  resign  the  (ease 
and  premises  to  A.  and  give  him  a  receipt  for  the  debt  The  debt  not  be- 
ing paid  at  the  time,  B.  took  possession  of  the  premises  under  the  assign- 
ment, in  July,  1792,  and  assigned  his  interest  in  the  lease  and  premises  to 

C.  and  D.,  who  took  possession  thereof.  A.  afterwards  brought  a  bill  to  re- 
deem the  premiseB,  on  the  ground  that  the  transaction  between  him  and 
B.  amounted  to  a  mortgage,  and  on  appeal  from  the  decree  of  the  court  of 
chancery,  it  was  held,  that  C.  and  D.  ought  to  have  been  made  parties  to 
the  salt,  and  that  the  decree  of  the  court  below,  for  that  reason,  was  rever- 
sed,  with  liberty  to  the  respondent  to  have  his  bill  dismissed  in  the  coort 
below,  or  to  amend  it,  by  adding  all  proper  parties ;  and  in  that  case,  the 
evidence  taken  to  stand,  as  between  the  present  parties,  saving  all  just  ex- 
ceptions, and  that  each  party,  in  this  court,  pay  bis  own  costs. 

Hiekoek  v.  Seribner,  311,  610 ;  cases,  authorities,  and  effect  of  Non- 
joinder of  Parties,  322,  n.  (a.) 

PARTNERSHIP. 

I.  WhcU   constitutes — Distinction   between   Partners 
and  Joint-owners. 
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II.  Special  Partnership. 
in.  Powers  of  Jndividtud  Purtners. 

1.  To  hind  fry  Inttrununt  under  SeaL 

Si.  Effect  of  one  Partner  giving  hie  pereonal  eecurity  fm  Part- 
nerehip  Debt 

IT.  Action  by. 

Dederation' 

I.  What  constitutes — Distinction  between  Partners  and 

Joint-owners. 

1.  WImto  property  is  iomired  beyond  its  valae,  the  sarpIoB  premiam  shall  be 

returned. 
9d.  Seversl  penone  concerned  in  undivided  aharet  of  a  cargo  out  and  home, 

are  not  joint  partnen,  nnlees  it  appeared  that  they  agreed  to  share  in  the 

eventual  loss  and  gain  in  the  market  here. 

Holmee  v.  The  United  Statee  Ine.  Co.,  511.    See  voL  %  p.  329. 

11.  Special  Partnership. 

9.  A  special  partneiship  may  exist,  and  if  otbers,  edenter,  deal  with  it  as 
M  euek  they  are  bound  by  its  terms. 

Eneign  v.  Wemde,  439.    See  vol.  1,  p.  171. 

III.  Powers  of  Individual  Partners  to  bind  by  Instrument 

under  seal. 

1.  To  bind  by  inetrument  under  eeal. 

3.  One  partner  cannot  bind  his  copartners  byeeoL 

Where  one  partner  gave  a  epecialty^  which  he  signed  with  the  name  of  the 
firm,  for  a  simple  contract  debt  of  the  firm,  and  the  creditor  aAerwards  ex- 
ecuted a  releaee  of  all  demands  against  the  other  partner,  on  account  of 
the  partnership  debt,  it  was  held  that  giving  the  epeeialty  was  au  extin- 
gaishment  of  the  simple  contract  or  partnership  debt ;  and  that  the  speci- 
alty, being  the  proper  and  sole  debt  of  the  partner  executing  it,  was  not 
afiected  by  the  release  given  to  the  other  partner,  as  to  the  partnership 
debt    Clement  v.  Bueh,  180,  551. 

Cases  and  Authorities,  181,  n.  (a.)  and  (6.) 


9.  Effect  of  one  partner  giting  Hie  pereonal  eecurity  for  partnerehip  debt 
Cases  and  Anthorities,  181-2,  n.  (c)  182,  n.  (d.) 

IV.  Action  by. 

Declaration. 

4.  In  aeeumpeit  for  goods  sold,  it  is  not  necessary  to  set  forth  the  particalar 
firm  under  which  the  plaintiff  trades.  J 

Barnard  v.  Wilcoekf  520.    See  voL  2,  p.  374-4.  L 

I 
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PATENT. 

A  {rrant  to  A.  and  B.  for  themseWet  and  their  aBiooiatea,  being  frtends*  ^lc, 
doee  not  convey  an  estate  at  law  to  the  atBoctates,  and  their  interesis  can- 
not be  noticed  by  this  court 

Jaekmtn,  ex  dem.  Potter  v.  Sinom,  510.    See  ?ol.  2,  p.  331. 

iSee  Grant. 

9 

PAYMENT. 

I.  When  Note  or  BiU  is  payment  of  precedent  debt. 
II.  When  demand  of  payment  of  note  to  be  made. 
III.  Voluntary — Effect  of 

I.  When  Note  or  BUI  is  payment  of  precedent  debt. 

1.  A  took  a  promissory  note  of  B.  for  a  debt  due  from  B.  and  C,  as  partaeis^ 
after  the  partnership  was  dissolved,  and  gave  a  receipt  for  the  note,  when 
paid,  to  be  in  full  of  the  debt.  In  an  action  against  C.  on  the  original  debt, 
it  was  held  that  the  accepting  the  note  was  no  payment  of  the  precedent 
debt,  and  that  G.  was  liable.    Herring  v.  Sanger,  71,  533. 

Cases  and  authorities,  73,  n.  (a.)  73,  n.  (6.) 

3.  A  bill  of  exchange  drawn  by  one  of  the  plaintifis  on  another  of  thehr 
house  in  London,  and  protested,  is  not  a  payment  of  a  former  debt,  or 
deemed  an  execution  of  a  former  contract 

MurrayM  v.  Oouvimeur  and  Kemble,  606.    See  vol.  3,  p.  438. 

II.  When  demand  of  payment  of  Note  to  be  made. 

3.  Where  a  note  was  made  payable  at  the  bank  of  Albany,  and  a  demand  of 
payment  was  made  of  the  maker  personally,  in  Albany,  but  not  at  the 
bank,  and  no  objection  made  at  the  time,  the  demand  was  held  sufficient 

Herring  Y.  Sitnger,  71,  533. 
Cases  and  authorities,  73,  n.  (c.) 

III.  Voluntary — Effect  of 

4.  A  note  was  lost  or  mislaid,  and  A.  the  maker,  having  paid  the  amount  to 
B.  the  holder  took  his  bond  of  indemnity  against  the  note,  dtc,  and  after* 
wards,  A.  having  a  demand  against  B.  for  money,  B.  refused  to  pay,  with- 
out first  deducting  the  amount  of  the  note,  to  which  A.  consented  and  took 
the  balance,  and  a  receipt  from  B.  for  the  amount  of  the  note  as  doe,  and 
afterwards  brought  an  action  against  B.  on  his  bond  of  indemnity.  It  was 
held  that  the  second  payment  being  vduntary  on  the  part  of  A.  and  no 
fraud  alleged  on  the  part  of  B ,  no  action  could  be  maintained  against  him 
on  the  bond.    BoMen  v.  Roget,  87,  536. 

Casee  and  aathorities,  89,  a.  (a.) 
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PENALTY. 

A.  and  B.  entered  into  a  written  agreement,  by  which  A.  a|rreed  to  convey 
to  B  700  acree  of  land  to  be  appraised,  in  part  payment  for  a  farm,  Taloed 
at  3,750  dollari,  which  B.  agreed  to  sell  to  A.  and  it  was  covenanted  that 
in  case  either  party  failed  to  fulfil  the  agreement,  the  party  failing  to  per- 
form, "  should  forfeit  and  pay  to  the  party  who  shoold  fulfil  the  agreement, 
the  sum  of  2,000  dollars,  as  damages."  • 

It  was  held,  that  the  2,000  dollars  was,  according  to  the  intention  of  the  par- 
ties, as  inferred  from  the  whole  agreement,  to  be  considered  as  a  penalty, 
and  not  as  $tipulated  damages.    Dennit  v.  Cummitu,  297,  579. 

On  the  distinction  between  penalty  and  stipulated  damages,  299,  299-3,  n. 
(a.)  and  {b. ) 

PLEADINGS. 
I.  Declaration. 

1.  Amendment. 

2.  Averment. 

3.  Certainty  in. 

4  Statement  of  Amount  due. 
5.  Surplusage  in. 

II.  Pleas. 

1.  In  Action  against  Bail.  ^ 

2.  Striking  out  inconsistent. 

3.  Plea  in  Abatement  to  Jurisdiction. 

I.  Declaration, 

1.  Amendment. 

1.  After  verdict,  a  mistake  in  dates  in  the  narr.  is  not  essentiaL 

AUaire  v.  Ouland,  478.    See  vol.  2,  p.  53. 

2.  Averment  in. 

2.  The  act  of  a  servant  in  entering  the  locus  in  quo  of  another,  by  order  of 
the  master,  is  not  illegal  as  against  the  master. 

Ernest  v.  Bartle,  457.    See  vol.  1,  p.  219. 

3.  Whether  the  act  incorporating  the  president,  &c.,  be  public  or  private,  it 
is  not  necessary  to  be  set  forth.    So  held  on  demurrer. 

Bank  of  the  V.  S.  v.  Haskins,  435. 

3.  Certainty  in. 

4.  Narr.  against  two  jointly  under  the  act.  The  plaintiff  declared  against 
**  Becker  and  Harvey  being  in  custody,  6lc  ,  and  the  said  Becker  being  re* 
turned  not  found  f*  on  a  special  demurrer,  it  waa  held  well  enough,  and 
that  Harvey  shall  be  taken  to  be  in  custody,  and  the  other  being  stated  to 
be  returned  not  found,  is  not  sufficient  j 

HUdretk  v.  Becker  and  Harvey,  515.    See  voL  2,  p.  339. 
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4.  Statemmt  of  Amount  due, 

5.  Pounds,  &c.,  instead  of  dollars,  alleged  in  the  narr.  no  error,  and  not  with- 
in the  act  on  this  subject.  The  judgment  most  be  in  dollars  and  pounds, 
are  not  an  unknown  money  of  account  like  foreign  money,  and  the  court 
will  ex  officio  take  notice  of  the  value  in  rendering  the  judgment 

Johneon  ▼.  Hadden,  501.    See  Tol  2,  p.  374. 

5.  Surplusage  in. 

6.  Plaintiff  suing  as  attorney,  is  not  bound  to  produce  the  attachment  of  pri- 
vilege alleged  in  his  narr.  It  was  an  impertinent  averment,  and  not  mere- 
ly immaterial.  The  distinction  between  impertinent  and  immaterial 
averments.    Allaire  v.  Ouland,  478.    See  vol.  2,  p.  53. 

II.  Pleas. 

1.  In  Action  against  Bail 

7.  A  person  sned  as  special  bail  allowed  by  plea  to  traverse  the  fact  that  be 
is  not  the  same  person,  although  of  the  same  name  and  description. 

The  plea  averred  that  there  was  another  of  the  same  name,  &c.  who  became 
the  bail,  and  that  the  defendant  was  not  the  same.  &c.,  the  fact  that  there 
was  not  another  of  the  same  namn  ;  held,  not  material  afler  issue  and  ver- 
dict   Reonard  y.  Noble,  Sll,    See  vol.  2,  p.  293. 

2.  Striking  out  inconeietent 

8.  Pleas  of  payment  ante  diem  and  payment  ad  diem.  On  motion,  ordered 
the  first  to  be  stricken  out,  but  in  a  complicated  defence  the  court  will  not, 
by  anticipation,  discriminate  in  this  peremptory  manner. 

Thayer  v.  Ryere,  437.     See  vol.  1,  p.  152. 


3.  Plea  by  Abatement  to  Jurisdiction, 

9.  Defendant  was  an  attorney,  and  arrested ;  he  pleaded  his  privilege  in 
abatement  to  the  jurisdiction  of  the  court,  and  not  of  the  bill.  Plaintiff 
entered  judgment  as  ff  the  plea  were  a  nullity  ;  held,  it  was  not  to  be  trea- 
ted as  being  clearly  so,  and  that  the  plaintiff  ought  to  demur. 

Pattison  v.  Brooks,  461.     See  vol.  I,  p.  328. 

See  AssiNGEE. 

PLEAS  IN  CHANCERY. 
See  Bill,  Demurrer  in  Chancery,  Review. 

POSSESSION. 

I.  Effect  of  conveyance  by  Grantor  out  of  possession 
vpon  adverse  holder. 

II.  Effect  of  possession  not  characterized  by  adverse  act. 

III.  Issue  on  writ  of  Right. 
Vol.  III.  100 
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I.  Effect  of  conveyance  by  Grantor  out  of  possession  upon 

adverse  holder. 

1.  By  the  common  law,  a  conveyaiice  of  land  by  a  penoo  against  whom  then 
is  an  advene  poeeeesion  at  the  time,  to  a  third  penon,  ie  void  ;  bat  the  title 
of  the  grantor  is  not  thereby  eztingnished  or  diyetted ;  nor  will  soch  eon- 
veyance  enare,  by  way  of  estoppel,  for  the  bene6t  of  the  defendant  in  pos- 
session.   Jaehwut  ex  if  em.  Jone^  t.  Brimekerkoff,  101, 540. 

See  notes  (s),  (h)  and  (c.) 

II.  Effect  of  possession  not  characterized  by  adverse  act. 

2.  Where  the  legal  possession  of  lands  was  in  the  hein  of  A.  under  a  claim 
of  title,  and  a  descent  in  1752,  and  B.  afterwards  entend  on  the  land,  and 
made  improvement,  and  his  posBOsslon  was  continned  for  37  yean ;  bat  it 
did  not  appear  that  he  entered  nnder  claim  or  color  of  title,  or  hostile  to 
the  hein  of  A.,  whose  title  was  not  disputed  until  after  1783,  it  was  hsid 
that  the  legal  intendment  wan,  that  B.  entered  under  the  title  of  the  hein 
of  A.,  and  th^t  the  statate  of  limitations  could  not  begin  to  run,  till  after 
the  possession  of  the  defendant  was  held  adversely  to  the  hein  of  A. 

An  entry  adverse  to  the  lawful  possessor,  is  not  to  be  presumed,  but  mart  be 

proved.    Jaekton^  ex  dem,  Oan§evoart  v.  Parker ,  124-2. 
Authorities,  see  125,  n.  (0.) 

3.  A  tract  of  land  was  granted,  by  letten  patent  to  A.  in  1735,  which  was 
surveyed  and  laid  out  into  lots.  In  1736,  B.  executed  leases  for  several  loti 
to  different  penons,  for  lives,  reserving  rent,  in  which  he  asserted  his  claim 
to  the  who^  tract ;  and  exercised  various  acts  of  ownenhip,  until  his  death 
in  1752,  and  his  hein  also  gave  leases  of  some  of  the  lots,  in  1767,  and  his 
title  and  that  of  his  hein,  continued  to  be  acknowledged  by  the  tenants, 
and  remained  undiiputed,  until  after  the  year  1783.  In  an  action  of  eject- 
ment brought  by  the  bein  of  B.  against  C,  who  had  been  in  possession 
since  1772,  it  was  held  that  a  grant  from  the  original  patentees  to  B.  was 
to  he  presumed  ;  that  entr}',  by  him,  into  part,  with  a  claim  to  the  whole, 
was  to  be  considered  as  an  entry  into  the  whole ;  and  that  the  entry  of  C 
was  in  subordination  to  the  title  of  B. 

Jackwon^  ex  dem,  GanMevoort  v.  Lunn,  109,  539. 
Cases  upon  the  doctrine  of  presumption  to  supply  defective  evidence  of  title, 
124,  n.  (a)  and  (ft.) 

III.    Issue  on  writ  of  Right. 

4.  On  the  issue  oa  a  lort't  of  right,  the  only  question  is,  which  of  the  parties 
has  the  better  right;  and  the  evidence  to  establish  the  right  is  subject  to  the 
same  rules  as  in  other  cases. 

Where  the  ancestor  of  the  demandant  was  in  possession  of  the  premises  in 
queation,  51  yean  ago,  and  died  in  possession  41  yean  ago,  leaving  the 
demandant  his  only  son,  this  was  held  sufficient  avidance  to  rebat  tbe  pre* 
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nimptioB  of  right  in  Um  tenanlt  wmng  ftom  a  potwion  of  38  yean'only , 
commenced  by  wrong. 

And  a  patent  died  in  1697,  prodaeed  in  evidence  by  the  tenant,  not,  for  the 
pnrpooe  of  dednoing  a  title  to  himself,  bat  to  aho«r  a  title  out  of  the  demand- 
ant, was  held  not  safficient  to  repel  the  conclasion  in  favor  of  the  demand- 
ant, as  the  jury  might  presume  a  title  in  the  ancestor  of  the  demandant, 
derived  from  the  patent    Nose  v.  Peck,  1S8,  533. 

Cases  and  anthorities,  139,  n.  (a),  130,  n.  (5.) 

See  Entr7. 
POWER. 

Where  an  inqnisition  taken  ander  the  second  section  of  the  act,  amending 
the  act  to  establith  the  Columbia  Turnpike  Company,  passed  March  28, 
1800,  (sees.  33,)  omitted  to  state  a  disagreement  between  the  owner  of  the 
lands  mentioned,  and  the  company,  and  that  the  judge  who  appointed  the 
commissioners  was  not  interested,  dtc.,  it  was  held  defective  and  quashed. 

Where  a  special  power  is  granted  by  statute  affecting  the  property  of  indi- 
viduals, it  must  be  strictly  pursued ;  and  it  must  appear  on  the  face  of  the 
proceedings,  that  the  directions  of  the  statute  have  been  strictly  observed. 

Gilbert  v.  tkt  Columhia  Twrnfike  Co.  107, 541. 

Cases  and  authorities,  109,  n.  (a.) 

See  Limitation. 

PRACTICE. 
I.  Abatement, 

1.  Of  Suit  hy  Ciml  Death 
3.  PrimUge, 

11.  Act  for  the  relief  of  Debtors  with  respect  to 
the  Imprisonment  of  their  Persons — 
Ptactice  under, 
IQ.  Absent  and  Absconding  Debtors. 
lY.  Account, 
y.  Administrator, 
YL  Affidavit. 
YII.  Amendment. 

1.  Of  Declaration. 

3.  Of  Pleading  after  Demurrer, 

3.  Upon  what  termo. 

VIII.  Appearance. 
IX.  Arrest  of  Judgment, 
X.  Attachment. 
XI.  Attorney. 
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XII.  Auter  action  pendens.  |. 

XIII.  Bail.  N 

1.  Effect  of,  and  Pleading  in  chief. 

2.  Justification, 

3.  Surrender  of  PrincipdL 

4.  Relief  of. 

5.  Discharge  of , 

6.  Proceedings  against 

a.  Irregular — Effect  of  Laches. 

h.  No  peculiar  indulgence  to. 

c.  Where  Bail  have  been  personatetL 

XIV.  Case. 

1.  Where  a  point  is  reser9ed. 

2.  Amendment  to. 

3.  Effect  of. 

XV.  Certiorari. 

1.  Rule  to  join  in  Error  on, 

2.  Nature  of  return  to. 

XVI.  Commission. 

1 .  Issuing  of,  in  Discretion  of  the  Court, 

2.  Affidavit  to  support  motion  for. 

a.  Who  may  make. 

6.  What  it  ought  to  contain. 

3.  Costs  on  motion  for. 

4.  Return  of. 

XVII.  Contempt. 
XVIII.  Costs. 

1.  For  not  proceeding  to  TridL 

2.  Of  former  Action. 

3.  Payment  of. 

4.  ColUcti  n  of. 
I                                                                5.  Notice  of  Taxation  on  whom  served. 

6.  Against  Attorney. 

7.  In  Wnt  of  Right. 

XIX.  Damages. 
\  XX.  Debt. 

XXI.  Declaration. 

,  1.  Change  of  Venue. 

i  2.  Tiffie  fo  pZead  to  Amended. 

I  XXII.  ZJc/autt. 

1.  When  it  may  he  entered. 

2.  Application  to  set  aside. 

3.  Against  whom  entered  in  Ejectment. 

4.  In  Actions  against  Administrators, 
\                                                            5*  In  Actions  against  BaiL 
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XXIII.  Demurrer. 

1.  Frivoloti9 — wiikdratoal  of, 

2.  Withdrawal  of  after  rule  for  Jadgment. 

XXI 7.  Ejectment 

1.  Striking  out  name  of  dead  leooor, 

2.  Effect  of  service  of  second  narr,,  in. 

3.  Default. 

0.  When  entered, 
b.  Agttinet  whom  entered. 
3.  Content  rule — Idew  narr^ — Common  Bail^PUa* 

XXV.  Error. 
XXVI.  Exoneretur. 
XXVII.  Forcible  Entry  and  Detainer. 
XXVIII.  Fraud. 
XXIX.  Hard  defence —  Usury. 
XXX.  Imparlance. 
XXXI.  Inquest. 
XXXII.  Inquisition. 

XXXIII.  Irregularity^  motion  to  set  aside  proceedings 

for. 

XXXIV.  Joinder  in  Error. 
XXXV.  Judgment. 

XXXVI.  Judgment  J  as  in  case  of  Nonsuit. 

1.  When  Plaintiff  may  etipulate  or  not. 

2.  What  excueee  performance  of  stipulation. 

XXXVII.  Justice. 
XXXVIII.  Laches. 
XXXIX.  Mandamus. 
XL.  Motion. 

1.  Copies  of  Affidamts  to  found,  to  he  served. 

2.  Counter  Affidavits. 

3.  What  excuses  opposing. 

XLI.  Non  pros. 
XLII.  Order. 
XLIIL  Pka. 

1.  When  Party  not  let  in  to  Plead. 

2.  Adding  new. 

3.  Effect  of, 

4.  To  Amended  Declaration. 

XLIV.  Point  reserved  at  the  trial. 
XLV.  Privilege. 
XL VI.  Real  action. 
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XLVII.  Reference. 

1.  p9ttponement  of. 

S.  Motion  to  $et  aoide  Roport  of  Refereeo. 

XL  Fill.  Replevin. 
XLiX.  Retainer. 
L.  Ride. 
LI.  Satisfaction. 

Lll.  Second  action  for  same  cause. 
LIII.  Scire  Facias. 
LIV.  Service  of  Papers. 

1.  How  oerved  generally. 

3.  Service  required  to  be  made  on  party. 

3.  Service  by  nuiiL 

4.  Service  by  putting  up  in  the  Clerts  Office. 

5.  On  Attorney. 

LV.  Stay  of  proceedings. 
LVI.  Stipulation. 

I,  To  eubmit  controverey  to  SherifTo  inqueot — Effect  of 
fL  To  try,  ^. 

a.  Waiver  of. 

b.  What  excueeo  not  going  to  trial. 
3.  Cooteof. 

LYIL  Supplemented  Affidavit. 
L VIII.  Titne^  consiJMction  of  order^  giving. 

LIX.  Trial. 

LX.  Use  and  occupation. 

LXI.  Vacatur. 
LXII.  Venue. 

1.  What  Affidavit,  on  which  motion  to  change  to  made, 

must  contain. 
3.  Countero  Affidavito  on  motion. 

3.  In  Debt. 

4.  In  une  and  occupation. 

5.  Effect  of  change  in  Dedaration. 

LXIII.  Verdict. 
LXIV.  WrU  of  Error. 
LXV.  WrU  of  Right. 

I.  View. 
S.  Summono. 

3.  Plea. 

4.  Ne  Recipiatur. 

5.  Cooto. 


•4 
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r  I.  Abatement. 

•    1.  Of  9u.it  hy  civil  death, 

1.  Both  defendants  being  convicted  and  sentenced  to  the  state  prison  for  life ; 
held,  that  being  civilly  dead  the  suit  be  abated. 

Graham  v.  AdatM  and  AdamB,  533.    See  voL  3,  p.  408. 

S.  PHviUge. 

2.  Defendant  was  an  attorney,  and  arrested ;  he  pleaded  his  privilege  in 
abatement  to  the  jurisdiction  of  the  court,  and '  not  of  the  bill.  Plaintiff 
entered  judgment  as  if  the  plea  were  a  nullity  ;  held,  it  was  not  to  be  treat- 
ed as  betog  clearly  so,  and  that  the  plaintiff  ought  to  demur. 

Brooke  T.  Pattimm^  461.    See  vol.  1,  p.  338. 

II.  Act  for  the  Relief  of  Debtors  wUh  respect  to  the  Impri- 
sonment of  their  Persons — Prcwtice  under. 

3.  Notice  of  a  petition  under  the  act  for  the  relief  of  debtors,  ^.,  where 
the  plaintiff  (the  creditor  resided  cut  of  the  etate)  served  on  his  attorney  in 
the  suit,  held  sufficient. 

Bates  V.  Waiiamc,  433.    See  vol.  1,  p.  30. 

III.  Absent  and  Absconding  Debtors* 
See  Trustees  of  Absent   and  Absconding  Debtors. 

IV.  Account.  ' 
See  Trustees  of  Absent  and  Absconding  Debtors. 

y.  Administraior* 
See  Default. 

YI.  Affidavit. 

See  Commission.     Motion.     Default.    Venue.    Ser- 
vice of  Papers. 
» 

VII.  Amendment. 

1.  Of  Declaration, 

4.  Damages  in  the  narr.  increased  from  (600  to  (1300,  on  payment  of  costs, 
and  allowing  the  defendant  to  plead  dc  novo.  No  bail  was  entered  ;  if  it 
had  been,  the  court  would  protect  the  bail  against  the  increased  sum. 

M'Donald  v.  Bogert,  490.    See  vol.  3,  p.  319. 

5.  When  the  venue  is  changed,  it  is  incumbent  on  the  plaintiff  to  alter  the 
narr.  on  file,  and  the  copy  delivered  or  to  file  and  deliver  new  delarations. 

Thomao  v.  Douglaoo,  494.    See  vol  3,  p.  336. 
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2.  Of  Pleading  after  Demurrer. 

6.  The  rule  pennitting  a  party  to  amend  alter  a  pleading  is  demurred  to,  does 
not  allow  him  to  add  new  pleai.  After  demarrer  by  plaintiff,  he  comee  too 
late  to  itrike  out  incompatible  pleaa. 

DoU  V.  MouUon,  4i4»    See  yol.  1,  p.  346. 

3.  Upon  what  terme. 

7.  VHien  a  plaintiff  movee  to  amend  his  declaration,  it  mnit  be  on  payment 
of  ooatfl  and  granting  an  imparlance. 

Holmee  ▼.  Latieing,  446.    See  toL  1,  p.  24& 

See  Case.     Declaration.    Oyer. 

VIII.  Appearance. 
See  Service  of  Papers. 

IX.  Arrest  of  Judgment. 

8.  An  arrest  of  judgment  is  an  interlocutory  order,  not  a  final  judgment 
The  court  must  give  final  judgment,  if  required  by  either  party.    Role  to 

show  cause  why  a  mandamus  should  not  issue  to  the  common  pleas  of 
Rensselaer,  granted  for  that  purpose. 

Fieh  Y.  Weaiherwax,  487.    See  vol.  3,  p.  215. 

See  Mandamus. 
X.  Attachment. 

9.  A  sheriff  is  entitled  to  twenty  days,  notice  of  a  rule  for  an  attachment 

Stewart  ▼.  WillianUf  481.    See  vol.  2,  p.  71. 

10.  A  sheriff  must  have  90  days  notice  of  a  rule  to  show  cause  why  an  at- 
tachment should  not  issue  against  him.    McOourek  ▼.  Armetrong,  419. 

11.  Bail  were  excepted  to,  and  a  rule  to  bring  in  the  body  had  expired,  two 
more  bail  were  added,  who  now  justified,  and  at  the  time  the  defendant  of- 
fered to  deposit  money  equal  to  the  debt,  which  was  refused.  A  trial  was 
said  to  be  lost,  but  being  a  junior  cause,  it  could  not  hare  been  tried,  and 
the  defendant  also  swore  to  merits.  Under  those  circumstances,  motion 
for  an  attachment  against  the  sheriff  was  denied  on  payment  of  costs. 

Poet  T.  Van  Dine,  465.    See  vol.  1,  p.  412. 

See  Contempt.    Costs. 
XL  Attorney. 

13.  Where  the  attorney  of  a  party  dies,  actual  notice  or  warning  must  be 
given  to  him  to  appoint  another  attorney.  A  notice  put  up  in  the  clerk's 
office,  or  a  notice  of  the  proceedings  in  the  cause,  is  not  sufficient. 

Hildreth  v  Harvey,  300,  491. 

Cases  and  anthorities,  301,  n.  (a.) 
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XII.  Auter  Actions  Pendens. 

13.  Plea  of  auter  action  pendens,  replication  nul  tiel  record.  A  nil  capiat 
per  hreve  had  been  entered  before  filing  the  replication  without  leave  on 
payment  of  costs,  held,  this  may  be  regularly  done. 

Mar9t9n  v.  Lawrence  and  Dayton,  446.    See  vol.  1,  p.  397. 

Xin.  Bail. 

I.  Effect  of  and  pleading  in  chief. 

14.  After  bail  and  pleading  in  chief,  the  defendant  is  too  late  to  avail  himself 
of  an  objection  that  the  arrest  was  made  before  the  debt  wa$  due. 

Crygiers  ▼.  Long,  453.    See  vol.  1,  p.  393. 

2.  Justificntion. 

15.  It  was  held,  that  special  bail  need  not  justify  unless  required,  when  it  is 
entered  with  a  view  to  stay  proceedings  on  bail  bond. 

Stanthury  v.  Durel,  452.    See  vol.  1,  p.  396. 

3.  Surrender  of  Principal, 
a.  What  Excuoes. 

16.  The  sickness  of  the  bail  when  about  making  a  surrender,  admitted  as  an 
excuse  for  not  doing  it  within  the  six  days  of  grace,  and  the  court  inclined, 
that  bail  might  depute  an  agent  to  make  the  surrender. 

Boardman  ▼.  Fowler,  465.     See  vol.  1,  p.  413. 

b.  Deputation  to  make. 
See  Supra,  (a.) 

4.  Relief  of. 
a.  Which  Principal  committed  on  charge  of  Perjury. 

17.  Bail  are  entitled  to  a  committitur  against  their  principal  who  is  in  jail, 
charged  with  a  felony.     Cathcart  v.  Cannon,  421. 

b.  On  Terms. 

18.  A  discharge  of  bail  on  payment  of  costs  is  a  condition  which  they  must 
offer  to  perform,  without  waiting  for  a  demand  or  tender  of  a  bill. 

Cathcart  v.  Cannon,  443.    See  vol.  1,  p.  230. 

■ 

5.  Discharge  of. 
a.  By  Discharge  of  PrincipaL 

19.  When  the  principal  is  arrested  on  a  ea.  sa.,  bail  are  discharged  and  most 
plead  it,  and  are  to  be  relieved  on  motion. 

A  release  of  the  prisoner  by  the  sheriff,  in  conseqaenoe  of  a  discharge  by  the 
bankrupt  law  of  the  United  States,  will  not  renew  the  responsibility  of  the 
bail ;  it  operates  only  on  the  rights  of  the  plaintiff 

Milns  et  al  v.  Green,  503.     See  vol.  2,  p.  283.  • 

Vol.  III.  101 


7U  INDEX. 

20.  The  principal  bein^f  discharged  as  a  banknipt,  the  court  will  order  an  ex- 
onertftur  on  the  bail  piece  without  a  sarrender. 

If  the  discharge  be  obtaioed  within  the  6  days  of  grace,  the  court  will  order 
an  ezoneretur,  on  the  payment  of  costs. 

Kanes  v.  Ingrdkam,  521.    See  toL  2,  p.  403. 

See  Infra,  where  bail  have  been  pereanaietL 

6.  Proeeedinge  againeU 
a.  Irregular — Ejfeei  of  Laehee, 

21.  After  judgment  on  set.  fa.  against  bail  and  ezeeation  issued,  and  two 
terms  intervene  they  come  too  late  to  object  that  the  Scu  fa.  did  not  lay 
4  days  in  the  sheriff's  office. 

Jones  v.  Dunning,  485.    See  yoI.  2,  p.  74. 

b.  No  Peculiar  Indulgence  to, 

22.  Motion  to  set  aside  a  default  on  an  affidayit  of  merits,  and  on  the  groond 
of  neglect  of  pleading  occasioned  by  urgent  business,  denied.  Although  it 
be  a  case  of  hail  when  they  mean  to  defend  by  plea  to  ihe  merits  and  not 
to  surrender,  they  are  not  favored. 

Gorham  ▼.  Lanting,  469.    See  vol.  2,  p.  107. 

c.  Where  haU  have  been  pereonated. 

23.  A  person  sued  as  special  bail  allowed  by  plea  to  traverse  the  fact  that  he 
is  not  the  same  person,  although  of  the  same  name  and  description. 

The  plea  averred  that  there  was  another  of  the  same  name,  &c.,  who  became 
the  bail,  and  that  the  defendant  was  not  the  same,  &c ,  the  fact  that  there 
was  another  of  the  same  name  ;  held,  not  material  aAer  issue  and  verdict- 

Reonard  v.  Noble,  511.    See  vol.  2,  p.  294. 

See  Costs. 

XIV.  Case, 

1.  When  a  point  is  reserved. 

24.  Where  a  point  is  reserved  by  the  judge  at  the  trial,  it  belongs  to  the  plain- 
tiff to  prepare  the  case  and  open  the  argument.  » 

Percival  v.  Jones,  453.    See  vol.  1,  p.  393. 

2.  Amendments  to. 

25.  A  new  case  cannot  be  made  under  the  idea  of  amending  the  former. 

Eagles  V.  Alner,  459.    See  vol.  1,  p.  332. 

3.  Effect  of. 

26.  On  making  a  case  on  which  to  found  a  motion  for  a  new  trial,  a  certificate 
to  stay  proceedings  is  necessary,  or  the  opposite  party  may  proceed. 

Van  Rensselaer  v.  Dole,  447.     See  vol.  1,  p.  239. 

27.  A  certificate  to  stay  proceeedings  is  necessary  on  a  motion  for  a  new 
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trial,  and  if  for  want  of  it,  jadgment  be  entered,  the  motion  cannot  be  heard. 
If  a  judge  refase  a  certificate  the  parly  miy  apply  to  the  court. 

Case  ▼.  Shepperdf  445.    See  vol.  1,  p.  315. 

XV.  Certiorari. 

1.  RuU  tQJwn  in  Error  on, 

28.  A  rule  to  join  in  error  in  20  days  on  certiorari,  cannot  be  acted  upon,  after 
a  term  or  more  has  intervened.    Sealy  v.  Shattuek,  481. 

See  vol.  2,  p.  69. 

2.  Nature  of  return  to, 

29.  A  certiorari  commanding  a  justice,  among  other  things,  to  retom  the  tes- 
timony, must  be  obeyed  at  his  peril,  according  to  its  legal  effect,  but  he 
need  not  return  the  evidence.     Van  Patten  v.  Oudurkirk,  469. 

See  vol.  2,  p.  lOa 

XVI.  Commission, 

1.  Issuing  oft  in  Discretion  of  the  Court. 

30.  The  granting  of  commissions  to  examine  witnesses  abroad,  rests  in  the 
sound  discretion  of  the  court. 

Where  a  motion  was  made,  on  the  usual  affidavit,  to  examine  the  Portugaese 
secretary  of  state,  at  Lisbon,  in  an  action  on  a  policy  of  insurance,  where 
the  loss  happened  on  the  coast  of  Brazil,  the  court  refused  a  commission, 
unless  the  party  would  disclose  the  nature  and  object  of  the  evidence  he 
¥rished  to  obtain,  and  show  how  it  was  material. 

Wandervoort  v.  The  Columbian  Ins.  Co.  137,  139,  n.  (a),  542. 

Cases  and  authorities,  139,  n.  (6.) 

2.  Affidavit  to  support  motion  for. 

a.  Who  may  make. 

31.  A  commission  allowed  to  demandant,  to  examine  a  witness  in  New  Jersey 
on  the  affidavit  of  a  third  person.     Van  Demer  v.  Van  Zandt,  484. 

See  voL  2,  p.  69. 

b.  What  it  ought  to  contain. 

32.  A  fishing  commission  not  allowed  to  stay  the  proceedings ;  a  party  must 
1)0  able  to  swear  that  he  knows,  or  is  informed  and  believes  there  is  ma- 
terial testimony.    F/tnklin  v.  The  United  Ins.  Co.  504,  484. 

See  vol.  2,  p.  68. 

See  Suprot  1. 

3.  Costs  on  motion  for, 

33.  If  the  defendant  waits  to  give  notice  of  a  motion  for  commission  till  after 
be  receives  notice  of  trial i  he  must  pay  the  costs  of  the  notice  of  trial. 

Burr  V.  Skinrter,  451.    See  vol.  1,  p.  391. 

See  Infra,  Inquest 
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4.  Return  of. 

34.  A  coroniiMion  ex  parte  defendaDt  was  irregalarly  ntarnad  apon  which  the  4 
plaintiff  was  permitted  to  go  to  trial,  it  beiog  the  act  of  the  defendant. 

Rush  ▼.  Cobbett,  483.    See  yoI.  2,  p.  70. 

35.  Leave  waa  giTen  to  the  plaintiff  to  proceed  to  trial  after  nine  months  had 
elapsed  since  the  defendant  obtained  a  commisBion  to  St.  Domingo,  which 
was  not  retarned.    Burr  v.  Skinnert  490. 

XVII.  Contempt. 

36.  It  is  a  contempt  of  the  process  of  the  court  to  bring  a  salt  in  the  name 
of  another  without  his  privity  or  consent ;  and  in  this  case  an  attachment 
was  granted  against  a  person  for  so  doing,  and  for  costs. 

Buiterworth  ▼.  Stagg,  509.    See  vol.  1,  p.  291. 

XVIII.  Costs. 

1.  For  not  proceeding  to  tridL 

37.  Costs  granted  for  not  going  to  trial  according  to  notice,  althoagh  the  de- 
fendant objected  to  the  jury  process,  which  was  bad,  and  for  that  reason 
the  plaintiff  did  not  proceed.    DiU  ▼.  Wood,  454.    See  voL  1,  p.  394^ 

2.  Of  former  Action. 

38.  Motion  to  stay  proceedings  granted  till  the  costs  of  a  former  nonsait  bo 
paid.     Cuyler  v.  Van  Derweeker  445. 

See  vol.  I,  p.  247.    See  247,  n.  (c.) 

3.  Payment  of. 

39.  When  proceedings  are  stayed  on  payment  of  costs,  it  is  the  defendant's 
duty  to  seek  the  plaintiff  and  tender  the  costs. 

Stanobury  ▼.  Durel,  452.    See  yoL  1,  p.  396. 

See  Commiooionf  supra. 

4'  Collection  of. 

40.  On  putting  off  trial  on  payment  of  costs,  the  plaintiff  may  immediately 
demand  his  costs,  aud  make  them  out  under  the  direction  of  the  court,  and 
if  not  paid,  proceed  with  the  trials  or  he  may  rely  on  process  of  attach- 
ment for  his  remedy,  or  wait  the  final  event  of  the  suit,  and  include  them 
in  his  general  bill.  In  the  two  last  cases  they  must  be  regularly  taxed,  and 
notice  of  taxation  must  be  given  to  the  attorney,  not  to  counsel  in  the  suit. 

Lewis  y.  Laroway,  471.    See  vol.  2,  p.  114i 

41.  A  suit  on  bail  bond  allowed  to  proceed  to  compel  the  payment  of  costs 
agreed  to  be  paid  upon  a  settlement  between  the  parties,  and  the  defendant, 
haying  since  pleaded  to  the  action  on  the  bail  bond,  and  suffered  a  consid- 
erable time  to  elapse,  will  not  interfere,  if  he  was  originally  entitled  thereto 

Campbell  v.  Grove,  468.    See  vol.  2,  p.  105. 

See  Dbbt.    In  Debt  on  Bond. 
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5.  Notice  of  Taxation,  on  whom  terted. 
See  Supra,  Collection  of,     Lewis  v.  Laroway. 

6.  Against  Attomeyt  in  cafes  of  non  resident  Plaintiffs. 

43.  ApplicatioQ  for  costs  agrainst  plaintiffs'  attorney  denied ;  one  of  the  leMOra 
resided  in  this  state  at  the  commencement  of  the  suit,  and  afterwards  died. 
Defendant  ought  to  have  applied  for  security  for  costs. 

Jackson,  ex  dsm.  Lewis  v.  Powell,  482.    See  vol.  3,  p.  67. 

43.  Security  for  costs  denied,  although  it  appeared  that  one  of  the  plaintiffii 
only  resided  in  this  state,  and  he  was  confined  in  jail  and  insolvent,  and  had 
assigned  the  cause  of  action. 

Pfistsr  and  Macomb  v.  Gillespie,  470.     See  vol.  2,  p.  109. 

7.  In  Writ  of  Right. 

44.  Demandant  in  a  writ  of  right  must  pay  costs  for  not  proceeding  to  trial 
according  to  notice.    Phillips  v.  Peck,  466.    See  vol.  2,  p.  104. 

XIX.  Damages, 
See  Debt  on  Bond. 

XX.  Debt. 

1.  On  Bond. 

45.  On  a  bond  in  the  penalty  of  ^500,  conditioned  to  perform  covenants ;  on 
the  trial,  the  plaintiff  recovered  6  cents  only,  his  judgment  must  still  be  for 
the  penalty,  and  he  is  entitled  to  full  costs. 

Hodgee  v.  Shufelt,  521.    See  vol.  3,  p.  406. 

2.  On  Judgment, 
See  Infra,  Venue. 

XXI.  Declaraiion. 

1.  Change  of  Venue, 

46.  When  the  venue  is  changed,  it  is  incumbent  on  the  plaintiff  to  alter  the 
fuirr.  on  file,  and  the  copy  delivered  or  to  file  and  deliver  new  declarations. 

Thomas  v.  Douglass,  494.    See  vol.  2,  p.  226. 

2.  Time  to  plead  to  Amended. 

47.  Where  the  20  days  for  pleading  are  expired,  when  the  venue  is  changed, 
the  defendant  must  plead  instanter  to  the  amended  declaration;  and  if  the 
20  days  are  not  out,  he  is  entitled  only  to  the  remaining  days,  within  which 
to  plead  to  the  new  declaration.     Rassell  v.  Ball,  91 . 

But  see  oases  and  authorities,  92,  n.  (a)  {b.)  and  {c.) 
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XXU.  Default. 

1.  Wken  it  may  be  ^nUred. 

48.  A  defkalt  entered  on  the  day  to  which  the  defeodant  had  time  to  plead, 
k  inegnlar.    It  coiiU  not  be  done  till  the  next, 

TAomaa  v.  DougUu,  494. 

See  Smfr€.    Declaration  2. 

2.  AppUeatioH  to  oot  aoido. 

49.  A  regular  default  cannot  be  set  aside  without  some  reason  or  excuse  for 
not  pleading  in  time,  although  the  defendant  swears  to  merits. 

M*Kinotry  ▼.  Edward8,47l.    See  vol.  2,  p.  113. 

3.  Againol  whim  entered  in  EjeetmenL 
See  Infra,    EjeetmenU 

A.  In  Action  againot  Administrator. 

50.  Defendant  was  sued  in  several  actions  as  administratrix  for  debts  of 
the  same  grade,  and  she  confessed  judgments  in  some,  and  pleaded  these 
judgments  and  nil  aooeto  ultra  to  this  action.  This  was  held  pro- 
per, and  a  regular  judgment  having  beeu  obtained  against  her  during  the 
sickness  of  her  attorney,  and  her  absence  from  the  state,  she  was  per- 
mitted to  plead  and  go  to  trial  on  the  question  of  assets  ultra,  but  the 
judgment  to  stand  as  a  security  for  such  assets,  and  for  assets  quando 
accidorinU    Nitchie  v.  Smith,  504.    See  vol.  2,  p.  286. 

5.  In  Actions  against  BaiL 

51.  Motion  to  set  aside  a  default  on  an  affidavit  of  merits,  and  on  the  ground 
of  negleet  of  pleading  occasioned  by  urgent  business,  denied.  Although  it 
be  a  case  of  bail  when  they  mean  to  defend  by  plea  to  the  merits  and  not  to 
rarrender,  they  are  not  favored. 

Gorham  v.  Lansing,  409.    See  vol.  2,  p^  197. 

XXIII.  Demurrer. 

1.  Frivolous  withdrawal  of, 

52.  Motion  to  withdraw  a  frivolous  demurrer,  and  to  plead,  on  an  affidavit  of 
meriU,  denied.    Oriswold  ▼.  Haskins,  432.    See  vol.  1,  p.  135. 

2.  Withdrawal  ofrfter  Rule  for  Judgment  on. 

58.  Motion  to  withdraw  a  demurrer  and  reply  after  judgment  pronounced  and 
entered  in  the  minutes,  and  a  term  elapsed,  too  late ;  if  made  before  judg- 
ment entered,  it  would  be  allowed  if  the  demurrer  were  frivolous. 

Seaman  v.  Haskins^  503.    See  vol.  2,  p.  284 
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XXIV.  Ejectment 

1.  Striking  out  Name  of  Dead  Lessor, 

54.  The  demises  of  a  lessor  io  ejeetmenti  who  was  dead  at  the  commencement 
of  the  suit,  strack  out  on  motion. 

Butler  V.  Deitx,  453.    See  vol.  1,  p.  392. 

2.  Effect  of  Sermee  of  Second  turrr.  in. 

55.  The  service  of  a  second  nturr.  on  the  tenant  in  ejectment,  is  a  waif«r  of  the 
first,  and  proceedings  on  the  first  set  aside. 

Kemble  ▼.  Finch,  466.    See  vol.  1 ,  p.  414. 

3.  Default 
a.   When  entered. 

56.  In  ejectment  the  consent  rule,  new  narr.,  common  baQ  and  plea,  are  simul* 
taneous  acts,  and  if  no  plea  be  given,  a  default  may  be  entered  against  the 
casual  ejector  instanter,  under  the  first  rule.    No  new  rale  is  requisite. 

Quaehenhoae  v  Woodtcard,  470.    See  vol  1 ,  p.  1 10. 

b.  Against  whom  entered. 

57-  In  ejectment  there  can  be  no  judgment  by  default  against  the  tenant ;  it 
must  be  against  the  casual  ejector. 

Van  Alen  v.  Vischsr,  468.    See  vol.  2,  p.  106. 

3.  Consent  Rule. — New  narr, — Common  Bail, — Plecu 

See  Supra,  3  (a.) 

XXV.  Error. 

58.  In  error  from  the  common  pleas,  the  plaintiff  may  proceed  by  rule  to 
join  in  error  only,  or  by  set.  fa  ad,  aud.  error. 

Sheldon  v.  UtEvers,  438.    See  vol.  1,  p.  169. 

XXVI.  Exoneretur. 
See  Bail.    Costs. 

XXYII.  Forcible  Entry  and  Detainer. 

59.  On  certiorari  to  bring  up  proceedings  of  forcible  entry  and  detainer,  a 
rule  to  assign  errors,  held  a  nullity. 

The  People  v.  Burtch,  523.    See  vol.  2,  p.  400. 

XXVIII.  Fraud. 
See  Satisfaction. 

XXIX.  Hard  Defence —  Usury. 

60.  Motion  to  set  aside  an  inquest  because  by  mistake  the  defendant's  attor- 
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ney  did  not  suppote  there  was  a  defeoee,  refmed,  there  being  no  advantage 
taken  by  the  plaintiff. 

Crammond  y.  ko9etelt,  501.    See  yd.  3j  p.  282. 

XXX.  Imparlance. 

61.  Where  there  are  eeveral  actions  on  one  policy,  the  court  will  g^rant  im- 
parlance until  the  plaintiA  enter  into  the  consolidation  mle,  and  the  Eng- 
lish consolidation  role  is  intended.  No  favor  (as  to  examine  witnesses  d€ 
bene  esM,)  will  be  granted  till  this  be  dooe. 

Cissson  and  Stanley  ▼  Church,  422.     See  vol.  1,  p.  29. 

XXXI.  Inquest. 

62.  A  verdict  refused  to  be  set  aside  on  the  ground  that  the  action  was  eom- 
meoced  before  the  debt  was  due,  the  defendant  is  too  late  after  having 
pleaded  in  chief  as  was  decided  in  Crygier  v.  Long,  ante. 

Lawrence  v.  Brower,  493.     See  vol.  2,  p.  225. 

63.  After  bail  and  pleading  in  chief,  the  defendant  is  too  late  to  avail  himself 
of  an  objection  that  the  arrest  was  made  before  the  debt  was  due. 

€hrygier$  v.  Long,  453. 
See  Hard  Defence,  mpra, 

XXXII.  Inquisition. 
See  Stipulation. 

XXXIII.  Irregularity,  motion  to  set  aside  Proceedings  for, 

64.  Where  a  notice  of  trial  is  deficient  in  point  of  time,  and  an  inquest  be 
taken,  the  defendant  roust  avail  himself  of  it  at  the  next  term. 

Marklar  v.  M'Ever;  446.    See  vol  1,  p.  248. 

XXXIV.  Joinder  in  Error. 
See  Certiorari. 

XXXV.  Judgment. 
See  Debt.    Default. 

XXX  VI.  Judgment  as  in  case  of  Nonsuit. 

1.  When  Plaintiff  may  stipulate  or  not, 

65.  Every  motion  for  a  nonsuit  must  be  made  the  term  after  the  defaolt. 
Plaintiff  may,  after  the  first  default,  stipulate,  and  if  he  aoconnt  for  it,  shall 
not  be  bound  to  stipulate. 

Wilde  V.  Gillet,  423.    See  vol.  1,  p.  30. 
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3.  What  txeu9e9  performanee  •/  SHpuhUum. 

66.  Nonsuit  for  not  proceedinjr  to  trial,  entered  the  first  day  of  term,  set 
aside.  The  distance  of  the  attorneys  residence  at  New  York  admitted  as 
an  excuse  for  not  opposing  the  motion  the  first  day,  and  the  preyailing 
epidemic  in  New  York,  admitted  as  an  excuse  for  not  gomg  to  trial  at  the 
last  circuit.     Touey  v.  Morehou$e,  463.    See  vol.  I,  p.  242. 

XXXVII.  Justice. 
See  Certiorari. 

XXXVIII.  Laches. 

See  Bail.    Certiorari.    Commission. 

XXXIX.  Mandamus. 

67.  On  an  application  for  a  mandamus  to  a  county  court,  the  practice  is  fint 
to  grant  a  rule  to  show  cause. 

The  People  v.  Judgee  of  Cayuga,  483.     See  yoI.  2,  p.  6a 
See  Mandamus. 

XL.  Motion. 

1.  Copiee  of  Afidavito  to  found,  to  he  oerved, 

68.  On  eyery  special  motion,  a  copy  of  the  affidavit  on  which  it  is  founded 
must  be  served  on  the  opposite  party. 

Fitxroy  v.  Card,  422.    See  vol.  1,  p.  30. 

2.  Counter  AffidaviU. 

69.  Copies  of  counter  affidavits  need  not  be  served.  A  party  cannot  be  al- 
lowed to  read  counter  supplementary  affidavits. 

CampbeU  v.  Grove,  468.    See  voL  2,  p.  105. 

3.  What  exeuoee  oppoeing, 

70.  Nonsuit  for  not  proceeding  to  trial,  entered  the  fifst  day  of  term,  set  aside. 
The  distance  of  the  attorneys  residence  at  New  York  admitted  as  an  excuse 
for  not  opposing  the  motion  the  first  day,  and  the  prevailing  epidemic  in 
New  York,  admitted  as  an  excuse  for  not  going  to  trial  at  the  last  circuit 

Touey  v.  Morehouee,  463.    See  vol.  1,  p.  242. 

See  Irkkgula&itt.    REVBaBNoi.    Plea.    Stav  of  PaociEDiNafl. 

XLL  Nonpros. 

71.  To  obtain  judgment  of  non-proe  for  not  declaring,  the  defendant  must 
either  enter  a  rule  to  declare,  and  serve  a  notice  of  it 

GUbert  V.  Field,  509.    See  voL  2,  p.  292. 

Vot.  III.  102 
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XLII.  Order, 

72.  Alter  an  order  of  court,  a  judge's  order  on  the  Bame  matter  is  irregular. 

Stansbury  v.  Durel,  452.    See  vol.  1,  p.  396. 

See  RuLB.    Tnu. 

XLIII.  Pka. 

1.  When  Party  not  let  in  to  Plead. 

73*  Motion  to  set  aside  a  default  on  an  affidavit  of  merits,  and  en  the  ground 
of  neglect  of  pleading  occasioned  by  urgent  business,  denied.  Although  it 
be  a  case  of  bail  when  they  mean  to  defend  by  plea  to  the  merits  and  not 
to  surrender,  they  are  not  favored. 

Gorkam  ▼.  Lmmng,  469.    See  vol.  2,  p.  107. 


2.  Adding  new* 

74.  The  rule  permitting  a  party  to  amend  after  a  pleading  is  demurred  to, 
does  not  allow  him  to  add  new  pleas.  After  demurrer  by  plaintiff,  he 
eomes  too  late  to  strike  out  incompatible  pleas. 

Doe  V.  Moulton,  444.    See  vol.  1,  p.  246. 

3.  Effect  of. 
See  Ba.il. 

4.  To  Amended  Declaration. 
See  Declaration.    Ejscmf  but.    Forcible  Entry  and  Detainer, 

XLIY.  Point  reserved  cU  the  trial. 
See  Case. 

XLV.  Privilege, 

75.  The  privilege  of  a  member  of  congress  from  arrest,  does  not  extend  fur- 
ther than  during  the  period  of  his  actual  attendance  there,  and  his  actually 
going  to  and  returning  from  the  residence  of  congrees. 

Elmendorf  v.  Lewie,  492.    See  vol.  2,  p.  222. 

XL VI.  Real  action. 
See  Writ  of  Right. 

XL VII.  Reference. 

1.  Poetpenement  of. 

76.  The  meeting  of  referees  ordered  to  be  poetponed  for  two  months  for  the 
return  of  an  absent  witness  on  the  application  of  the  defendant 

Bird  V.  Sonde,  454.    See  vol.  1,  p.  394.1 

2.  Motion  to  eet  aeide  Report  of  Refereee. 

77.  Motion  to  set  aside  the  report  of  referees  not  delayed  by  the  circumstance 
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that  the  report  was  in  the  hands  of  the  opposite  party,  in  whose  favor  it 
made  and  not  filed.     Thompson  ▼.  Tompkins,  448.    See  vol.  1,  p.  238. 

78.  Report  obtained  after  a  written  agreement  to  postpone  the  reference,  set 
aside,  and  new  referees  appointed. 

Thompson  v.  TompkiitSt  462.    See  vol.  1,  p.  238. 

XLYIII.  Replevin. 

79.  In  replevin,  both  parlies  are  actors,  and  there  can  be  no  judgment  as  in 
case  of  nonsuit    Barret  v.  Forrester,  445.    See  vol.  1,  p.  24^ . 

XLIX.  Retainer. 

80.  Plaintiff's  attorney  receiving  notices  from  different  attorneys  for  defen- 
dant ought  to  inform  the  second  of  the  firsf  notice  to  prevent  surprise. 

Morrison  v.  MeNealy,  433.    See  vol  1,  p.  38. 

L.  Rule, 

81.  A  rule  regularly  entered  at  the  last  term  refused  to  be  set  aside  on  ac- 
count ef  the  accidental  absence  of  the  opposite  attorney. 

HUdreth  v.  Harvey,  491.    See  vol  2,  p.  221. 

LI.  Satisfaction. 

82.  After  notice  of  an  assignment,  satisfaction  was  acknowledged  and  enter- 
ed of  record  ;  ordered,  that  the  same  be  vacated,  and  the  parties  be  left  in 
statu  quo  as  to  the  claims  of  the  assignee.  The  court  will  thus  take  notice 
of  the  rights  of  an  assiggee.     Wardel  v.  Eden,  500.    See  vol.  3,  p.  121. 

LIL  Second  cation  for  same  cause. 
See  Costs. 

LIU.  Scire  Facias. 
See  Costs. 

LIV.  Service  of  Papers. 

1.  Hbte  served  generally. 

83.  A  notice  served  on  the  clerk  of  an  attorney,  not  sufficient,  unless  it  be 
in  the  attorney's  office.    Paddock  v.  Beehe,  474.    See  vol.  2,  p.  117. 

84.  Notices  are  to  be  served. 
1st.  On  some  person  in  the  ofiee. 

2d.  If  no  one  be  there,  then  on  some  person  tn  the  house  where  the  office  is 

kept. 
3d.  If  no  one  be  there,  then  they  may  be  left  in  the  office. 

GeUton  v.  Swartwout,  432.    See  vol.  1,  p.  136. 

85.  A  notice  as  given  to  plaintiff's  attorney  himself,  must  be  served  in  person, 
leaving  it  at  a  house  where  he  lodges  temporarily,  not  enough. 

Jackson  ex  dem.  Pickart  v.  Jaeker,  461.    See  vol.  1,  p.  131. 
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81.  8«moe  of  narr.  on  one  of  the  defendant's  Ihmily,  althongfa  at  hie  office, 
being  an  attorney,  is  not  of  itself  eufficient,  and  it  being  denied  by  bia  affi* 
davit  to  have  been  received,  a  default  was  set  aside. 

Saltfr  ▼.  Birdgen,  447.    See  vol.  1,  p.  344. 

2.  Service  required  to  be  made  on  party. 

87.  Where  a  defendant  gives  notice  of  bail  in  person,  the  plaintiff  must  serve 
him  with  a  copy  of  the  narr.,  and  is  not  bound  to  do  so  again  on  an  attor- 
ney afterwards  employed  by  the  defendant  It  is  diflerent  from  the  case 
where  the  defendant  himself  does  not  appear,  and  an  attorney  is  afterwards 
employed.    Haokino  v.  Snowden,  505.    See  vol.  S,  p.  287. 

3.  ^Service  hy  mail 

88.  Affidavit  that  plea  was  sent  in  time,  per  mail,  yet  the  plaintiff's  attorney 
entered  judgment,  and  he  not  denying  that  he  had  received  the  plea,  al- 
though he  made  an  affidavit  on  the  subject,  it  shall  be  intended  that  he  did, 
and  judgment,  therefore,  set  aside. 

Stafford  v.  Cole,  465.    See  vol  I,  p.  413. 

4   Sorviee  by  putting  up  in  the  ClerVe  Office. 

89.  Where  the  defendant  does  not  appear  by  attorney,  a  copy  of  the  declara- 
tion in  the  office,  and  a  20  days'  rule  to  plead,  is  sufficient 

Oravee  v.  Haeenfrite,  451.    See  vol.  1,  p.  391. 

5.  On  Attorney. 
See  SuFBA  1.     Cosra 

LV.  Stay  of  proceedings. 

90.  A  certificate  to  stay  proceedings  is  necessary  on  a  motion  for  a  new  trial, 
and  if  for  want  of  it,  judgment  be  entered,  the  motion  cannot  be  heard.  If 
a  judge  refuse  a  certificate  the  party  may  anply  to  the  court 

Caoe  V.  Skepperd,  445.    See  voL  1,  p.  245. 

See  Case.    CeMMiasxoN.    Costs. 

LYI.  Stipulation. 

1.  To  submit  controversy  to  Sheriff^s  inquest — Effect  of. 

91.  When  parties  agree  to  submit  a  controversy  to  a  sheriff's  inquest,  it  is  in 
the  nature  of  an  arbitratioD,  and  the  court  will  not  set  aside  the  inquisition, 
merely  for  admitting  or  rejectiag  improper  evidence. 

Sharp  V.  Dusenburyt  473.    See  vol.  2j  p  117. 

2.  To  try,  ^c. 
a.  Waiver  of. 

92.  Motion  for  a  nonsuit  after  a  stipulation  to  try  the  cause,  denied  because  a 
term  had  elapsed  since  the  plaintiff's  default  happened,  but  plaintiff  was 
required  to  stipulate  anew. 

Haskins  v.  Sebor,  490.     See  vol  2,  p.  217-91. 
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b.  What  exetitet  not  going  to  iriaL 

93.  The  abaenee  of  a  material  witness,  who  was  expected  to  retam,  admitted, 
after  a  stipulation,  as  an  excuse  for  not  going  to  trial. 

Nixon  T.  HalUt,  490.    See  vol.  3,  p.  318. 

3.  Co$t»  of. 
See  Writ  of  Right. 

LYIL  Supplemenial  Affidavit, 
See  Motion. 

LVIII.  TifnCf  construction  of  order^  giving". 

94.  A  default  entered  on  the  day  to  which  the  defendant  had  time  to  plead, 
is  irregular,  it  could  not  be  done  till  the  next. 

T/ufnuu  7.  Douglau,  494.    See  vol  2,  p.  336. 

LIX.  Trial 

95.  After  the  proofs  were  closed  on  both  sides  at  the  trial,  and  the  witnesses 
had  departed,  a  new  witness  just  appeared  who  had  not  before  attended  on 
the  part  of  the  defendant,  but  he  was  refused  to  he  examined,  and  the  re- 
fusal held  to  be  proper,  and  to  rest  in  the  declaration  of  the  court. 

Alexander  ▼.  Byron,  515.     See  vol.  1,  p.  318. 

LX.  Use  and  occupation. 

See  Venue. 

LXI.  Vacatur. 
See  Bail. 

LXII.  Venue. 

].  What  AffidavitOt  on  which  motion  to  change  is  mado,  mutt  contain. 

96.  The  residence  of  material  witnesses  in  another  county,  not  enough  to 
entitle  the  defendant  to  change  the  venue. 

Gourly  ▼.  Shoemaker $,  453.    See  vol.  1,  p.  393. 

97.  Motion  to  change  the  venue  founded  on  an  affidavit  that  the  action  was 
brought  on  a  special  agreement,  and  otherwise  in  the  usual  form,  granted 
notwithstanding  an  affidavit  by  plaintiff  that  the  cause  of  action  arose  in  a 
third  county  where  the  venue  was  not  laid,  and  the  objection  that  the  narr. 
contained  money  counts  only.  The  special  agreement  may  still  be  given 
in  evidence,  if  it  was  rescinded,  &c.     Weaver  v.  BentUy,  447. 

See  vol.  l,p.  340. 

98.  In  assnmpeit  where  the  count  is  general,  the  venue  will  not  be  changed 
on  a  general  affidavit,  the  special  matter  or  cause  of  action  must  be  shown, 
&0.  and  where  it  arose,  &c.     Wheaton  v.  Slossont  470. 

See  vol.  3,  p.  41. 
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99.  In  flander.  AfBdavit  by  defendant*9  attorney  to  change  the  venae 
foonded  on  information  from  the  plaiotiif  as  to  the  county  where  the  caaae 
of  action  arose,  admitted  ;  the  plaintiff  swearing  generally  to  his  belief  that 
be  conld  not  have  a  fair  trial  in  that  county,  not  enough  to  retain  it 

Scott  V.  Gibhs,  472.    See  vol.  2,  p.  116. 

See  Infra^  4. 

3.  Countert  Affidavits  on  motion. 
See  Supra,  Scott  v.  Gibbs. 

3.  In  Debt. 

100.  The  venue  in  debt  on  a  judgment  in  a  county  court,  changed  to  the 
county  where  it  was  given.    Bamee  v.  Kenyan,  514.    See  voL  2,  p.  381. 

4.  In  ufte  and  occupation. 

101.  An  action  for  use  and  occupation  is  founded  on  the  privity  of  contract, 
and  is  not  local. 

The  venue  being  laid  in  New  York,  is  not  of  course  to  be  changed  on  ac- 
count of  the  suppoeed  influence  of  the  plaintiffs. 

CoTporaiion  of  New  York  v.  Dawson,  516.    See  vol.  2,  p.  335. 

5.  Effect  of  change  in  Declaration* 
See  Declaration. 

LXIII.  Verdict. 
See  Argument.    Case. 

LXIV.  Writ  of  Error. 
See  Arrbst  of  Judgment. 

• 

LXV.    WrU  of  Right. 

1.  View. 

102.  In  a  writ  of  right,  the  demandant  must  sue  out  the  view,  although  the 
tenant  demands  the  view,  and  he  may  be  nonsuited  for  not  doing  it. 
Scofield  V.  Loder,  452.     Haight  v.  Schureman,  572.     See  vol.  1,  p.  395. 

See  Infra,  Haines  v.  Budd. 

2.  Summons. 

103.  In  a  writ  of  right,  a  writ  of  summons  to  a  vouchee  being  irregularly  re- 
turned, an  alias  must  issue.     Scofield  v.  Loder,  482.     See  vol.  2,  p.  75. 

3.  Plea. 

104.  Tenant  in  a  writ  of  right  must  plead  instanter.     View  granted,  it  being 
said  to  be  in  the  discretion  of  the  court     Haines  v.  Budd,  458. 

See  vol.  1,  p.  335. 

See  Affidavit,  Amkndment,  Depositions  de  bene  Esse,  Ejectment,  Impak- 

LANCE,  Justices'  Court,  Mandauus,  Venue. 
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4.  Ne  Recipiatur. 

105.  If  a  tenant  in  a  writ  of  right  will  put  a  demandant  oat  of  court  on  Iho 
quartio  die  poet,  he  mast  enter  a  ne  recipiatur. 

Socket  ▼.  Lothropf  445.    See  vol.  1,  p.  249. 

5.  Coat9. 

106.  Demandant  in  a  writ  of  right  mast  pay  costs  for  not  proceeding  to  trial 
according  to  notice.    Phillipa  t.  Peck,  466.     See  vol.  2,  p.  104. 

PRACTICE  IN  THE  COURT  OF  ERRORS. 

On  *an  appeal  from  chancery. 

A  discovery  of  new  and  material  evidence  which  coold  not  before  be  obtained, 

is  a  good  ground  to  open  a  former  judgment  or  decree. 
So  also  a  surprise,  as  to  a  matter  of  evidence,  or  question  of  fact,  but  not  an 

ignorance  or  pretended  surprise,  as  to  a  question  of  law. 
The  same  rules  prevail  in  a  coart  of  equity  as  to  bills  of  review,  to  re-examine 

its  own  decrees. 
The  magnitude  of  the  property  in  question,  in  case  of  doubt  and  difficulty,  la 

a  ground  of  opening,  a  judgment  or  decree,  but  magnitude  alone  is  not 

enough. 
An  appeal  from  an  interlocutory  or  final  decree,  brings  up  all  the  antecedent 

proceedings,  which  are  of  course  open  for  decision  here. 
On  an  appeal  from  an  interlocutory  order  or  decree,  this  court  may  proceed 

to  a  final  decree,  if  all  the  merits  appear  before  them. 
In  certain  specific  cases,  it  is  the  common  coarse  in  chancery,  to  order  an 

issue  to  be  tried  at  law,  but  in  all  cases  it  is  in  the  sound  discretion  of  that 

court.    If  the  case  do  not  require  the  trial  of  an  issue,  the  chancellor  ought 

to  decide. 
Ho  costs  or  damages  given  in  this  coart  in  case  of  a  reversal  against  the  party 

to  support  the  judgment  or  decree  of  the  court  below. 

Le  Guen  v.  Gouverneur  ^  Kemble,^5,    See  vol.  1,  p  436. 

PREMIUM. 

See  Insurance. 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PRIVILEGE. 

The  privilege  of  a  member  of  congress  from  arrest,  does  not  extend  farther 
than  during  the  period  of  his  actual  attendance  there,  and  his  actually  going 
to  and  returning  from  the  residence  of  congress. 

Lewis  V.  Eltnendorf,  49:2.     See  vol  2,  p.  222  and  222,  n.  (a.) 
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PROMISE  OF  MARRIAGE. 

See  Evidence. 

PROMISSORY  NOTES. 
See  Bills  of  Exchange — Promissort  Notes — Checks. 

QUARANTINE. 

See  Consignee. 

Q,UO  WARRANTO. 

Wbera  a  penon  is  already  in  office  by  color  of  right,  the  court  will  not  grant 
a  mandamus  to  admit  another  person,  wbocIaimB  to  have  been  duly  elected  ; 
the  proper  remedy  ie  by  an  inrormation,  in  the  nature  of  a  quo  warranto. 

The  People  ▼.  The  Mayor,  j^,  of  New  York,  79. 

Caaea  and  authorities,  BO,  n.  (6.) 

RECEIPT. 
See  Evidence. 

REFERENCE. 

I.  When  refused. 

II.  Postponement  of  meeting  of  Referees. 

III.  Duties  of  Referees-^Adjoummeni. 

IV.  Powers  of  Referees. 
y.  Setting  aside  Report. 

I.  When  refused. 

1.  Reference  refused,  because  by  an  opposite  affidavit,  questions  of  law  will 
arise. 

No  counter  affidavita  as  to  such  questions  can  be  received 

D*Hari  v.  Covenhoven,  520.    See  vol.  2,  p.  4052. 

II.  Postponetnent  of  meeting  of  Referees. 

2.  The  meeting  of  refereea  ordered  to  be  postponed  fot  two  months  for  the  n- 
tnm  of  an  absent  witness  on  the  application  of  the  defendant. 

Bird  V.  Sando,  454.    See  vol.  1,  p.  394. 
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•  III.  Duties  of  Referees — Adjournment 

3.  It  IB  nnreaBonable  for  referees  not  to  g^rant  a  delay  of  one  day  for  furtlier 
proof,  and  the  report  therefore  set  aside. 

Forbes  v.  Frary,  492.    See  vol.  2,  p.  224. 

IV.  Powers  of  Referees. 

4.  Tliere  was  a  mle  of  reference  by  consent  and  special,  as  to  the  time  of 
reporting.    Report  set  aside  because  made  after  the  time  agreed,  and, 

Because  two  of  the  referees  acted  only,  without  notifying  the  third. 

Brower  v.  Kingtley,  460.    See  vol.  1,  p.  324. 

V.  Setting  aside  Report. 

5.  A  report  of  referees  set  aside,  on  the  ground  of  intricacy  and  difficnlty  in 
the  accounts,  and  that  new  lights  may  probably  be  afforded. 

Allard  v.  MouchoHf  456.    See  vol.  1,  p.  280. 

RECORDER  OF  NEW  YORK. 

This  conrt  has  the  same  power  over  the  proceedings  of  the  recorder  of  New 
York,  while  acting  as  commissioner,  as  when  acting  as  recorder  ;  but  they 
will  not  eiercise  the  power  where  the  recorder  has  a  discretion  by  the  act, 
and  has  acted  definitely,  as  in  granting  a  superoedeas  nnder  the  act,  a» 
to  absconding  debtors.  The  regular  course  is  to  bring  np  the  prooeedingt 
of  the  recorder,  by  certiorari,  not  by  an  order  of  this  court. 

Learned  v.  Duval,  141,542l 

RELATION  OF  TIME. 
See  Deed. 

REMAINDRR. 
See  Devise.    Limitation. 

RENT. 

See  Covenant. 

REPLEVIN. 

See  Practice. 

REPRESENTATION. 

See  iNsuRANcp. 
Vol.  III.  103 
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RETURN  OF  FREMIUH.  • 

See Insurahcb. 

REVERSION. 

See  Covenant. 

REVOLUTION. 

The  American  revolotion  worked  no  forfeiture  of  previonsly  yeited  rights  in 
lande.  Where  a  British  subject  died  seised  of  lands  in  this  state,  in  1753, 
leaving  danghteri  in  England,  who  married  British  subjects,  and  neither, 
they,  nor  their  wives,  were  American  citizens ;  it  was  held  that  the  has- 
bands  of  the  heiresMS  might  be  joined  in  a  demise  with  their  wives,  in  or- 
der to  maintain  an  action  of  ejectment ;  and  that  even  if  the  marriages 
were  subsequent  to  the  American  revolution,  such  marriages  with  aliens 
would  not  impair  the  rights  of  the  wives,  nor  prevent  the  full  employment 
of  the  property,  according  to  the  laws  of  the  marriage  state  ;  especially 
aHer  the  provision  contained  in  the  ninth  article  of  the  treaty  of  amity  and 
commerce  with  Great  Britain,  of  the  ninth  November,  1794. 

Though  in  case  of  a  purehatet  the  law  will  recognize  the  title  of  an  alien  in 
lands,  until  ofBce  found ;  yet  in  case  of  a  descentt  the  law  takes  no  notice 
of  an  alien  heir,  on  whom,  therefore,  the  inheritance  is  not  cast.  But 
where  the  title  of  land  in  this  state  was  acquired  by  a  British  subject,  prior 
to  the  American  revolution,  it  seems,  that  the  right  of  such  British  subject 
to  transmit  the  same,  by  descent,  to  an  heir,  in  esse,  at  the  time  of  the  re- 
volution, continued  unaltered  and  unimpaired  ;  the  case  of  a  revolution  or 
division  of  an  empire,  being  an  ezception  to  the  genera]  rule  of  law  on  this 
subject     The  objecUon  of  alienism  is  not  to  be  favored. 

Jackson  ex  dem,  Oaneevoort  v.  Xunn,  109, 539. 

See  Alien. 
RIGHT. 

In  dower.  The  demandant  had  always  been  a  British  subject  and  resided  in 
Ireland;  her  husband  an  American  before  the  revolution;  adjudged  that 
she  may  recover  dower  on  all  the  lands  whereof  her  husband  was  seised 
before  the  4th  July,  1776,  and  no  other. 

Kelly  Y.  Harrison,  476.    See  yol.  1,  p.  29. 

See  Revolution. 

sale! 

I.  WTiat  cohstUuies, 
II.  CondUunial — right  to  rescind. 
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III.  Liability  of  Trustee  vendors. 

I.  What  constitutes. 

1.  A  beingr  ind«bted  to  B.,  by  a  prominory  note,  for  $1,167,  it  was  agreed  in 
writing  between  tbem,  that  A.  abonld  deliver  to  B.  as  mach  coal  at  ten 
dollars  per  chaldron,  as  would  amoant  to  the  sum  due  on  the  note,  the  coal 
to  be  of  the  like  quality  with  that  purchased  by  A.  of  B.  oat  of  a  certain 
ahip.  No  time  or  place  were  fixed  for  the  delivery.  A.  having  in  his  coal 
yard  a  large  quantity  of  coal,  and  sufficient  of  the  quality  mentioned, 
though  consisting  of  different  kinds,  immediately  afterwarHs,  and  at  diffe- 
rent times,  tendered  to  B.  the  coal,  in  satisfaction  of  the  note,  and  B.  made 
no  objection  to  the  place  or  mode  of  delivery,  but  said,  at  one  time,  he  would 
send  and  take  them,  and  at  another,  that  he  was  not  ready  to  receive  them, 
and  finally  neglected  to  take  them.  In  an  action,  afterwards  brought  by 
B.  against  A.,  on  the  note,  it  was  held  that  the  agreement  for  the  delivery 
of  the  coal  was  valid,  and  that  the  tender  on  the  part  of  A.  was  equivalent 
to  a  performance,  so  as  to  bar  the  plaintiffs'  action,  and  might  be  pleaded 
by  way  of  accord  and  satisfaction. 

An  accord,  in  order  to  be  an  effectual  plea  in  bar,  must  be  executed  and  sa- 
tisfied with  a  recompense  in  fact,  or  with  an  action,  or  other  remedy  to 
execute  it  and  recover  a  recompense.  Per  Thompson,  J.,  the  other  judges 
aec. 

It  is  a  principle  settled,  that  if  a  person  is  to  acquire  a  right  to  a  debt  or  duty 
by  previously  doing  some  act,  this  right  is  as  commonly  vested  by  an  offer 
to  do  it  and  a  refusal,  as  if  the  act  had  been  actually  performed,  or,  in  other 
words,  a  tender  and  refusal  is  equivalent  to  a  performance.  Per  Livings 
»ton,  J  ,  the  other  judges  ace. 

Radcliff,  J.,  thought  that  the  defendant  ought,  in  strictness,  to  have  separa- 
ted the  quantity  sold,  in  order  to  make  a  specific  tender,  and  to  ascertain 
that  it  corresponded  with  the  quality  contracted  for :  aud  that  the  accord 
was  never  in  fact  executed. 

Coit  and  WooUey  v.  Houston ^  243,  559. 


2.  An  agreement  for  the  purchase  of  a  negro  boy,  with  a  privilege  to  the 
purchaser  to  return  him  within  a  certain  time,  is  valid. 

Giles  V.  Bradley,  500.    See  vol.  2,  p.  253. 

III.  Liability  of  Trustee  Vendors. 

3.  The  trustees  sold  all  the  right  of  the  company  in  lands,  to  part  of  which 
the  title  failed  ;  held,  that  they  are  not  liable  to  refund  the  consideration 
money. 

Murray  v.  Trustees  of  the  Ringtoood  Iron  Co.,  507.    See  vol.  2,  p.  278. 

See  Contract.     Sale  at  Auction.     Slaves,  Act 

CoNCBHNING. 


I 


II.  Cotiditional — right  to  rescind.  f 
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•  SALE  AT  AUCTION. 

1.  The  laod  of  A.  was  advertised  for  sale  by  the  sheriff  od  an  ezecntiaa 
against  A.,  at  the  suit  of  B.  C.  who  had  parchased  the  land  without 
knowing  of  the  judgment  and  execntion,  agreed  with  B.  who  attended  the 
sale,  that  if  he  would  not  bid  against  him  he  woold  pay  B.  tlie  amount  of 
his  execution,  and  give  him  his  note  for  the  further  sum  of  150  dollan,  and 
B.  acceded  to  the  terms  and  desisted  from  bidding. 

In  an  action  on  the  note  against  C,  by  the  second  endorsee,  to  whom  it  had 
been  negotiated,  after  it  became  due  and  with  a  knowledge  of  the  cirenm- 
■tances,  under  which  it  was  given,  it  was  held  that  the  consideration  of  the 
nete  might  be  inquired  into ;  and  that  the  consideration  being  unconscien- 
tious, and  against  public  policy,  the  note  was  void. 

Jone»  ▼.  Catwell,  29,  529. 

Cases  and  authorities,  33,  n.  (b,)  33  n.  (c.)  34  n.  (<{.) 

SATISFACTION. 

Defendant  was  indebted  to  plaintiff  on  single  bill.  Defendant  gave  to  others 
A  bond,  and  confessed  judgment  thereon,  for  a  sum  including  the  plaintiff's 
debt,  and  in  trust  for  him.  The  plaintiff  affirmed  the  trust  by  suing  out 
execution  on  the  jadgment.  Held  to  be  a  bar  to  his  recovery  on  the  single 
^Ul.    Staman  v.  Ha$kiM,  487.    See  vol.  2,  p.  195. 

SEAWORTHINESS. 

See  Insurance. 

SERVICE  OF  PAPERS. 

See  Practice. 

SET  OFF. 

I.  Of  the  right  generally. 

II.  Of  Promissory  Notes  Purchased  after  suit  com- 
menced, or  Assignment, 
III.  Plea  and  Notice  of 

I.  Of  the  right  generally. 

1.  Where  a  right  of  action  is  vested,  and  an  action  commenced,  nothing  can 
deprive  the  plaintiff  of  his  right  to  recover,  except  some  act  done  by  him- 
self in  relation  to  that  right 

A  debt  or  demand,  to  be  set  off  under  the  statute,  roust  be  an  existing  debt 
or  demand,  at  the  time  of  the  commencement  of  the  plaintiff's  suit 
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Fietio  juris  is  never  allowed  to  work  an  injary  or  prejudice  to  any  party. 

Per  Radcliff,  J      Carpenter  v.  Butterjield,  144. 
Cases  and  authorities,  150,  n.  (6.)  156,  n.  (c.)  and  (d.) 

II.  Of  Promissory  Notes  purchased  after  suit  commeticed^ 

or  Assignment. 

2.  Where  a  defendant,  after  a  writ  issued  against  him,  of  which  he  had  no- 
tice and  before  he  was  actually  arrested,  purchased  a  promissory  note 
made  by  the  plaintiff,  which  was  endorsed  to  him  for  the  avowed  purpose 
of  setting;  it  off  against  the  plaintiff's  demand  ;  it  was  held  the  set-off  was 

not  admissible.     Carpenter  v.  Butterjield,  144,  547. 
Cases  and  authorities,  150,  n.  (6.)  15ts  n.  (c.)  and  (d.) 

3.  A  note  purchased  at  an  under  value  by  the  debtor  of  an  insolvent,  after 
notice  of  the  insolvency,  not  allowed  to  be  set  off  in  a  suit  brought  in  the 
name  of  the  insolvent,  for  the  benefit  of  his  assignees. 

Circnmstances  to  excite  inquiry,  sufficient  notice,  and  the  interest  of  the  as- 
signees protected  in  this  suit  in  the  name  of  the  insolvent. 

Johnston  V.  Bloodgood,  428*    See  vol.  1,  p.  51. 

III.  Plea  and  Notice  of 

4.  Non  assumpsit  as  to  all  except  forty  cents,  and  payment  of  the  forty  cents 
with  notice  of  set  off  of  much  larger  sums ;  held — 

1.  That  the  defendant  is  not  permitted,  in  any  case,  to  set  off  more  than  the 
sum  pleaded ;  and 

9.  That  the  plaintiff  suing  as  endorsee  of  a  promissory  note  against  the  mak- 
er, and  the  payment  set  up  being  made  to  the  payee  of  the  note,  the  endor- 
see would  not  be  affected  by  it. 

Prior  v.  Jacocks,  439.      S^e  vol.  1,  p.  169. 

SHERIFF. 

I.  Attachment  against. 

II.  Bond — to  remain  a  Faithful  Prisoner — Against  es- 

capes. 

III.  Bond  for  Ease  and  Favor. 

IV.  Deed  of 
V.  Sale  by. 

VI.  Voluntary  escape. 

1.  What  is, 

2.  Effect  of. 

I.  Attachment  against. 

1.  A  sheriff  is  not  liable  for  a  contempt  in  not  noting  on  process  delivered  to 
his  deputy,  unless  it  appear  to  have  come  to  his  hands. 

The  People  v.  Waters,  433.    See  vol.  1,  p.  137. 
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II.  Bond — to  remain  a  faithful  prisoner — Against  escapes. 

9.  A  bond  at  common  law,  conditioned  that  a  prisoner  should  remain  a  trao 
and  faithful  prisoner  in  the  jail,  is  valid  and  not  a  bond  fur  ease  and  favor 
within  the  statute  23d  H.  6,  c.  10. 

But  a  bond  agrainst  escapes,  which  implies  a  permission  to  escape  on  bebg  in- 
demnified, has  been  held  void,  &.c. 

Dole  ▼.  Bull  4-  Porter,  498.    See  vol.  2,  p.  239. 

3.  The  act,  (sess.  24,  c.  91,)  as  to  jail  liberties,  is  imperative  on  the  sheriff** 
who  is  bound  to  grant  the  liberties  to  the  prisoner  on  his  tendering  a  snffi- 
ciant  bond ;  bnt  as  this  bond  is  intended  only  for  the  sherifTs  indemnity, 
he  may  waive  it,  and  grant  the  liberties,  without  taking  the  bond  ;  and  he 
will  not  therefore,  be  liable  for  an  escape. 

Holmes  ▼.  Lansing,  73.    See  446,  535. 

III.  Bond  for  Ease  and  Favor, 

See  Supra,  Dole  r.  Bull  ^  Porter.    Escapb. 

IV.  Deed  of 

4.  A  sheriflTs  deed  conveying  certain  lands  by  metes  and  bounds,  together  with 
**tUl  ways,  paths,  sasements,"  Slc,  does  not  include  lands  held  by  a  dis- 
tinct title,  though  adjoining  the  premises,  and  formerly  purchased  and  used 
as  a  road  for  the  same,  when  it  is  not  included  within  the  description  of  the 
premises. 

A  subsequent  deed  from  the  sheriff  will  not  help  if  such  road  was  not  known 
at  the  time  of  the  sale,  and  understood  to  be  part  of  the  premises  sold. 

Jackson,  ex  dem,  Jones  v.  Striker,  450.     See  vol  1,  p.  284^ 

»  

V,  Sale  by, 

5.  On  a  sheriff's  sale  by  an  alias fi,  fa.,  held  : 

1st  That  the  alias  clause  may  be  rejected,  no  previous^. /a.  having  issuotl. 
Sd.  That  the  sheriff's  return  on  the  writ  is  not  material  to  the  purchaser's 

title. 
Sd.  That  the  purchase  of  an  agent  for  the  plaintiff,  and  a  deed  to  him  creates 

a  resulting  trust  for  the  plaintiff,  not  within  the  statute  of  frauds,  and  that 

the  possession  of  the  defendant  is  not  to  be  deemed  adverM  to  the  purchaser 

without  an  actual  disseisin  or  ousier. 

Jackson,  ex  dem,  Kanes  v.  Stembergh,  440.    See  vol.  1,  p.  153. 

VI.   Voluntary  escape, 

1.  What  is. 

6.  In  an  action  against  a  sheriff  for  an  escape,  if  it  be  averred,  or  found  on 
the  record,  that  the  sheriff  permitted  the  prisoner  to  escape,  it  is  equivalent 

*to  a  finding  of  a  voluntary  escape.    Holmes  v.  Lansing,  73.    See  446,  535. 

See  Jail  LiBRRTiaa     Escape. 


J 
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2.  Effect  of. 

7.  A  sherifi*  after  suiferiDg  a  voluntary  escape  of  a  prisoner  on  execation,  can 
never  retake  bim  nor  lawfully  detain  him,  although  he  voluntarily  return* 
and  submite  to  the  proceae.     Radcliff,  J.  contra. 

Lansing  v.  FUeU  474.    See  vol.  S»  p.  3. 

SLANDER. 
I.    Words  spoken  of  one  in  office, 

1.  Aetwnahle. 

2.  Mu»i  he  spoken  of  the  person  in  his  official  capacity. 

II.    Words  otherwise  actionable  explained  by  reference  to 
known  transaction, 

I.    Words  spoken  of  one  in  office, 

1.  Actionable, 

1.  Words  spoken  of  the  plaintiff  as  sherilF,  importing  malcondnct  in  his  office^ 
are  actionable.     Dole  v.  Van  Rensselaer,  461.     See  vol.  I,  p.  330. 

2.  Must  be  spoken  of  the  person  in  his  official  capacity, 

2.  These  words  in  slander  "  Squire  Oakley  is  a  damned  rogue,"  held  not  to 
be  spoken  of  the  plainlifT  in  his  character  of  a  justice,  and  therefore  not 
actionable.     Oakley  v.  Farrington,  434.    See  vol.  1,  p.  129. 

II.    Words  otherwise  actionable  explained  by  reference  to 

known  transaction. 

3.  In  slander. 

Words  otherwise  actionable,  explained  at  the  time  by  referring  to  a  known 
and  particular  transaction,  are  to  be  construed  accordingly,  and  were  held 
not  actionable. 

The  verdict  being  fonnd  against  the  charge  of  the  conrt  on  this  point,  was 
considered  as  a  verdict  against  law,  and  the  ooeta  therefore  to  abide  the 
event  of  the  suit.     Dole  v.  Rensselaer t  458.     See  vol.  1,  p.  279. 

SLAVES,  ACT  CONCERNING. 

1.  An  indenture  that  a  slave  shall  serve  another  nntil  both  parties  agree  to 
vacate  the  same,  is  equivalent  to  a  sale. 

£xecutors  and  persons  acting  in  auder  droit,  may  sell  a  slave,  notwithstand- 
ing the  act  of  the  22d  February,  17d8.     Sable  v.  Hitchcock,  479. 
See  vol.  2,  p.  7rt 

2.  A  slave  escaping  from  another  state  into  this,  and  afterwards  sold  here  hj 
the  master,  is  equivalent  to  a  **  bringing  in,"  in  the  first  instance,  and  within 
the  act  of  22d  February,  1788. 
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A  lt«tting  to  senrice  for  20  yettrv,  when  the  slave  was  af  the  age  of  25,  dtc, 

i»  a  Bale  and  an  evasion  of  the  act.     Fish  v.  FUher^  480. 
See  Tol.  2,  p.  89. 

SOLDIER. 
See  Habeas  Corpus. 

SPRINGFIELD  PATENT. 

Vidt  Jaekton  ex  dem.  Staait  ▼.  Caret/,  518  ;  and  vol.  9,  p.  349. 

STALE  DEMAND. 
See  Chancert.    Judgment.    Statute. 

STATUTE  INSOLVENT. 

The  maker  of  a  note  was  discharged  as  an  insolvent,  afterwards  the  indoner 
was  obliged  to  pay  the  note.  The  payment  being  subsequent  to  the  dis- 
charge, held,  that  the  maker  was  liable  to  the  indorser. — Vide  Strange  md» 
Light,  543.    Frost  ▼  Carter,  449.    8ee  vol.  1,  p.  73. 

STIPULATED  DAMAGES. 
See  Penalty. 

STOCK  CONTRACT. 

See  Guaranty. 

SUBROGATION. 

See  Surety. 

SURETY. 

1.  Where  there  is  a  recovery  against  two,  and  one  is  surety  merely,  and  the 
plaintiff  agrees  that  the  surety  shall  have  the  benefit  of  the  judgment  as 
against  the  other,  he  is  entitled  to  the  lien  in  equity. 

Waddington  v.  Vredenhurgh,  495,  496. 
See  vol.  2,  p.  2*27,  and  p.  231,  et  seq.,  n.  (a.) 

2.  In  an  action  of  debt  on  a  bond,  against  the  surety  for  two  guardians,  ap- 
pointed by  the  court  of  chancery,  that  they  should  faithfully  execute  the 
trusts  respectively  reposed  in  them,  according  to  the  terms  of  the  order  in 
chancery  appointing  them,  and  render  a  true  and  faithful  account  thereof 
when  required. 

Where  one  of  the  gnordians  died,  it  was  held,  that  the  tnists  survived,  and 
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that  the  iniety  was  reapoiuible  for  the  acta  of  the  lunriving  gaardian ;  the 
bond  being  co-eztenaiye  with  the  tniBta.     The  People  y.  Byron,  53. 
CaBoa  and  authorities,  60,  60-2,  n.  (a.) 

SUSQUEHANNAH  LANDS. 

Vide  Whitaker  ▼.  Cone,  478  ;  Ihe  y.  Woodworth,  406. 

TAVERN  KEEPERS. 
See  Act  to  lay  a  Duty  on*  Strong  Liquors. 

TENANT. 

I.  By  the  Curtesy, 
IL  At  Will. 

I.  By  the  Curtesy. 

1.  A.  ^fetne  covert  died  seised  of  lands,  in  June,  1795,  leaying  a  hosband  and 
two  sons  and  three  daughters.  The  husband  continued  eeised,  as  tenani 
by  the  curtesy,  until  his  death,  in  1798.  B.,  the  eldest  son,  died  abroad, 
in  1784,  an  infant,  intestate,  and  without  issue.  C,  the  other  son,  on  the 
death  of  his  father,  entered  as  heir  to  his  mother.  It  was  held,  that  the 
descent  was  suspended,  during  the  tenancy  by  the  curtesy,  and  that  A. 
being  last  seised,  was  the  stock  of  descent ;  and  as  she  died  before  the  sta« 
tnte  of  descents,  C,  the  second  son,  took  the  inheritance,  as  sole  heir  to 
his  mother. 

Jackson  ex  dem,  Chmex,  y.  Hendricks  ;  same,  ex  dem.  same,  y.  Marmei  and 
Hendricks,  214. 

Cases  and  authorities,  215,  n.  (a.)  and  (h ) 

Ih  At  WiU. 

8.  No  notice  to  quit  is  necessary  in  the  case  of  a  tenant  strictly  at  will. 

Jackson  ex  dsm.  Van  Allen  y.  Rogers,  428.    See  yol.  1,  p.  93. 

TENDER, 

A  being  indebted  to  B.,  by  a  promissory  note,  for  (1,167,  it  was  agieed  is 
writing  between  them,  that  A.  should  deliyer  to  B.  as  much  coal  at  tan 
dollars  per  chaldron,  as  would  amount  to  the  sum  due  on  the  note,  the  ooal 
to  be  of  the  like  quality  with  that  purchased  by  A.  of  B.  out  of  a  certain 

I  ship.  No  time  or  place  were  fixed  for  the  deliyery.  A.  haying  in  his  ooal 
yard  a  large  quantity  of  coal,  and  sufficient  of  the  quality  mentlonedi 
though  consisting  of  different  kinds,  immediately  afterwards,  and  at  difib« 
rent  times,  tendered  to  B.  the  coal,  in  satisfaction  ef  the  note,  and  B.  made 

Vol.  in.  104 


738  INDEX. 

no  objection  to  the  place  or  mode  of  delivery,  bat  said,  at  one  time,  be  wonid 
tend  and  take  them,  and  at  another,  that  be  was  not  ready  to  receiTe  them, 
and  finally  neglected  to  take  them.  In  an  action,  afterwards  brongbt  by 
B.  against  A.,  on  the  note,  it  was  held  that  the  agreement  for  the  delivery 
of  the  coal  was  yalid,  and  that  the  tender  on  the  part  of  A.  was  equivalent 
to  a  performance,  so  as  to  bar  the  plaintiA'  action,  and  noight  be  pleaded 
by  way  of  aecord  and  satisfaction. 

An  accord,  in  order  to  be  an  efiectnal  plea  in  bar,  mnst  be  ezecnted  and  sa- 
tisfied with  a  recompense  in  fact,  or  with  an  action,  or  other  remedy  to 
execute  it  and  recover  a  recompense.  Per  Thomptim,  J.,  the  other  jadges 
aee. 

It  is  a  principle  settled,  that  if  a  perwm  is  to  acquire  a  right  to  a  debt  or  duty 
by  previously  doing  some  act,  this  right  is  as  commonly  vested  by  an  offer 
to  do  it  and  a  refusal,  as  if  the  act  had  been  actually  performed,  or,  in  other 
words,  a  tender  and  refusal  is  equivalent  to  a  performance.  Per  laving" 
•ton,  J.,  the  other  jadges  ace. 

Radcliff,  J.,  thought  that  the  defendant  ought,  in  strictness,  to  have  separa- 
ted the  quantity  sold,  in  order  to  make  a  specific  tender,  and  to  ascertain 
that  it  corresponded  with  the  quality  contracted  for :  and  that  the  accord 
was  never  in  fact  executed. 

Coit  and  Woolsey  v.  Houston,  243.    a  C.  559. 

TESTAMENT. 
See  Will. 

TIME. 
See  Bills  of  Exchanae.    Statute. 

TITLE. 

I.  Presumption  of  from  Possession — Alienism — Dis- 

ability. 

II.  Buying  and  Sellinff  precluded* 

I,  Presumption  of  from  Possession — Alienism — Dis- 

^  ability. 

1.  A  tract  of  land  was  granted,  by  letters  patent,  to  A.  B.  in  1735,  which 
was  surveyed  and  laid  out  into  lots.  In  1736,  B.  executed  leases  for  seve- 
ral lots  to  different  persons,  for  lives,  reserving  rent,  in  which  he  asserted 
his  claim  to  the  whole  tract ;  and  exercised  various  acts  of  ownership,  until 
his  death,  in  1759,  and  his  heirs  also  gave  leases  of  some  of  the  lots,  in 
1767,  and  his  title  and  that  of  his  heirs,  continued  to  be  acknowledged  by 
the  tenants,  and  remained  undisputed,  until  after  the  year  1783.    In  an  ac- 


INDEX.  739 

'  tion  of  ejectment  broagrht  by  the  hein  of  B.  against  C,  who  had  been  in 
poaBefldioD  since  1773,  it  was  held  that  a  grant  from  the  original  patentees 
to  B.  was  to  be  presumed ;  that  entry,  by  him,  into  part  wiih  a  claim  to  the 
whole,  was  to  be  considered  as  an  entry  ioto  the  whole  ;  and  that  the  entry 
of  C.  was  in  subordination  to  the  title  of  B. 

Patents  and  grants  are  in  a  variety  of  cases  to  be  presumed  even  within  the 
time  of  legal  memory  for  the  sake  of  quieting  an  ancient  possession.  Per 
Kent,  J. 

The  American  revolation  worked  no  forfeiture  of  previously  vested  rights  in 
lands.  Where  a  British  subject  died  seised  of  lands  in  this  state,  in  1752, 
leaving  daughters  in  England,  who  married  British  subjects,  and  neither, 
they,  nor  their  wives,  were  American  citizens ;  it  was  held  that  the  hus- 
bands of  the  heiresses  might  be  joined  in  a  demise  with  their  wives,  iu  or- 
der to  maintain  an  action  of  ejectment ;  and  that  even  if  the  marriages 
were  subsequent  to  the  American  revolution,  such  marriages  with  aliens 
would  not  impair  the  rights  of  the  wives,  nor  prevent  the  full  eniployment 
of  the  property,  according  to  the  laws  of  the  marriage  state  ;  especially 
af^er  the  provision  contained  in  the  ninth  article  of  the  treaty  of  amity  and 
commerce  witli  Great  Britain,  of  the  ninth  November,  1794. 

The  court  will  not  intend  a  disability.  It  lays  with  the  party  interested  to 
show  it     Per  Kent,  J. 

Though  in  case  of  a  purehatet  the  law  will  recognize  the  title  of  an  alien  in 
lands,  until  office  found ;  yet  in  case  of  a  descents  the  law  takes  no  notice 
of  an  alien  heir,  on  whom,  therefore,  the  inheritance  is  not  cast.  But 
where  the  title  of  land  in  this  state  was  acquired  by  a  British  subject,  prior 
to  the  American  revolution,  it  seems,  that  the  right  of  such  British  subject 
to  transmit  the  same,  by  descent,  to  an  heir,  in  esse,  at  the  time  of  the  re- 
volution, continued  unaltered  and  nnimpaired  ;  the  case  of  a  revolution  or 
division  of  an  empire,  being  an  exception  to  the  general  rule  of  law  on  this 
subject    The  objeclion  of  alienism  is  not  to  be  favored. 

Jackson  ex  dem,  Oaneevoort  v.  Lunn^  109,  539. 

II.  Buying  and  Selling  precluded. 

2.  A  note  for  the  purchase  of  Susquehanna  lands,  nnder  the  Connecticut 
title,  received  by  the  plaintiff  with  notice  of  the  consideration  held  illegal, 
in  the  hands  of  Buch  plaintiff  according  to  the  case  of  Dole  ads.  Wood- 
worth,  decided  in  the  court  of  errors  in  March,  1800. 

Whitaker  v.  Cone,  478.    See  vol.  1,  p.  58,  60,  n  (6.) 

TREATY. 

See  Alien. 

TRESPASS. 

In  trespass,  probable  as  well  as  actoal  damages  may  be  recovered,  hut  if  at- 
tended with  an  ouster,  there  must  be  regress  or  re-entry,  otherwise  dama- 
ges for  the  first  entry  only  can  be  recovered. 


Tl 
I 


740  INDEX. 

y«idiet  M(  Mida,  but  the  coort  Mid  if  the  plaintiff  would  accept  iieauMi  dam- 
agM  only,  they  would  give  him  judgment 

Case  ▼.  Shepherd,  476.    See  rol.  S,  p.  37. 

See  Landlord  and  Tenant. 
TROVER— CONVERSION— EVIDENCE  OF. 

In  trover.  Goods  in  the  haodi  of  a  master  of  a  ship  are  liable  to  be  detained 
for  freight ;  bat  if  he  refuse  to  deliver  them  on  a  ground  wholly  di^rent, 
without  demanding  the  freight,  it  is  evidence  of  a  conversion. 

Judah  V.  Kempf  535.     See  vol.  3,  p.  411. 

TRUST. 

1.  That  the  purchase  of  an  agent  for  the  plaintiff,  and  a  deed  to  him  creates 
a  resulting  trust  for  the  plaintiff,  not  within  the  statute  of  firauds,  and  that 
the  possession  of  the  defendant  is  not  to  be  deemed  adverse  to  the  purchaser 
without  an  actual  disseisin  or  ouster. 

Jaekton^  ex  denu  Kane»  v.  Sternbergh,  440.     See  vol.  1,  p.  153. 

9.  In  an  action  of  debt  on  a  bond,  against  the  surety  for  two  guardians,  ap- 
pointed by  the  court  of  chancery,  that  they  should  faithfully  execute  the 
trusts  respectively  reposed  in  them,  according  to  the  terms  of  the  order  in 
chancery  appointing  them,  and  render  a  true  and  faithful  account  thereof 
when  required. 

Where  one  of  the  guardians  died,  it  was  held,  that  the  trusts  survived,  and 
that  the  surety  was  responsible  for  the  acts  of  the  surviving  guardian  ;  the 
bond  being  co-extensive  with  the  trusts. 

A  guardian  appointed  by  the  court  of  chancery  has  a  vested  interest  in  the 
•state  of  his  ward  ;  he  may  bring  actions  relative  thereto,  and  make  avowry 
in  his  own  name,  and  may  also  make  leases  during  the  minority  of  the  in- 
fant ;  he  has  in  all  respects  the  dominion, p-o  tempore,  of  the  infant's  estate^ 
Per  Radeljff,  J.  and  Kent,  J. 

The  trust  of  such  a  guardian  likened  to  that  of  an  administrator.  Per  R^d- 
eliff,  J.  and  Kent,  J.     The  People  v.  Byron,  53.    See  531,  574. 

Cases  and  authorities,  60,  n.  (a.) 

TRUSTEES. 

The  trustees  sold  all  the  right  of  the  company  in  lands,  to  part  of  which  the 
title  failed ;  held,  that  they  are  not  liable  to  refund  the  consideration  money ; 
esoeat  emptor,    Murray  v.  The  Trusteeo  of  the  Ringioood  Iron  Cv.  507. 

See  vol.  2,  p.  378. 

USE  AND  OCCUPATION. 

An  action  for  use  and  occupation  is  founded  on  the  privity  of  contract,  and 
is  not  local. 
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Th«  Tenne  being  laid  in  Now  York,  is  uot  of  coone  to  be  ohanged  on  ae- 
ooant  of  the  ffuppoeed  inflaence  of  the  plaintifb. 

Corporation  of  New  York  y.  Dawmm,  516.    See  vol.  2,  p.  335. 

USURY. 

I.  What  is— Effect  of— Nature  of  the  Defence— New 

tried  when  verdict  against  Law. 

II.  Feigned  Issue  to  try  question  of 

I.  WhcU  is — Effect  of— Nature  of  the  Defence — New  trial 

when  verdict  against  Law. 

1.  An  asarioQs  contract,  in  pareaance  of  the  act  of  the  legislatare,  conBidered 
immoral  and  corrupt 

A  loan  of  money  on  nsury  although  covered  by  other  namea  in  the  form  of 
an  accommodation  note  indorsed,  &.c.,  is  equally  against  the  statute. 

Not  considered  as  an  unconscientious  defence,  and  new  trial  granted. 

Joneo  ▼.  Hake,  481.    See  yol.  3,  p^  60. 

S.  Usury  may  exist  in  a  security  for  a  pre-existing  debt. 

An  executory  contract  for  the  sale  of  land  in  Massachusetts ;  the  land  lying 
here,  and  one  of  the  parties  residing  here,  and  the  title  retained  as  a  se« 
curity,  and  the  parties  having  an  express  view  to  the  interest  of  this  state, 
will  not  be  usurious,  although  more  than  Massachusetts  interest  was  re- 
■enred,  but  not  exceeding  New  York  interest 

Van  Schaiek  v.  Edwards,  519.    See  yol.  3,  p.  355. 

3.  Usury  consists  in  extorting  or  taking  a  rate  of  interest  for  money,  beyond 
what  is  allowed  by  law.  It  is  not  necessary  that  money  should  be  actually 
advanced,  in  order  tc  constitute  the  offence  of  usury,  but  any  pretence  of 
contrivance  whatevei  to  gain  more  than  legal  interest,  where  it  is  the  in- 
tent of  the  parties  to  contiact  for  a  loan,  will  make  that  contract  usurious. 
Per  Thompmm,  J. 

PktMf  of  nsury  generally  depends  on  circumstances,  and  where  thoee  cirenm* 
stances  are  so  strong  as  to  produce  absolute  conviction  in  the  mind,  they 
are  certainly  entitled  to  as  much  weight  as  positive  and  direct  testimony. 
Per  Thompoon,  J. 

When  a  contract  is  usurious  in  its  inception,  no  subsequent  transactions  will 
enre  it ;  but  if  the  original  contract  is  not  nsurious,  nothing  done  afterwards 
can  make  it  so.    Per  Tkompoon,  J. 

If  a  promissory  note  is  given  for  a  usurious  contract,  it  is  absolutely  void 
even  in  the  hands  of  an  innocent  person,  who  has  taken  it  in  the  fair  and 
regular  course  of  trade,  without  knowledge  of  the  usury. 

In  an  action  on  a  promissory  note,  the  defence  was  uaury,  and  the  judge,  at 
the  trial,  charged  the  judge  that  the  note  was  uouriouot  and  that  they 
ought  to  find  for  the  defendant ;  but  the  jury  found  a  verdict  for  the 
plaintiff;  and  the  court  afterwards  set  aside  the  verdict,  and  granted  t 
new  trial.    On  the  second  trial,  the  jury,  on  substantially  the  same  evi- 
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denee,  notwithitanding  the  opinion  of  the  coort,  foand  a  Terdict  for  the 
plaintiff,  and  the  coart  set  aside  the  Yerdict,  as  against  law,  and  granted  a 
third  triaL     Wilkie  t.  Rosevelt,  206,  166,  532,  548. 

11.  Feigned  Issue  to  try  question  of> 

4.  After  a  judgment  is  assigned  to  an  innocent  third  party,  the  coart  will  not 
award  an  issue  at  the  instance  of  a  defendant,  to  try  the  fact  of  usury  al- 
leged by  him  to  impeach  it. 

After  notice  of  an  assignment,  satisfaction  was  acknowledged  and  enter- 
ed of  record  ;  ordered,  that  the  same  be  vacated,  and  the  parties  be  left  in 
Mtatu  quo  as  to  the  claims  of  the  assignee.  The  court  will  thns  take  notice 
of  the  rights  of  an  assiggee.     Wardel  y.  Eden,  500.    See  toI.  2,  p.  258. 

5.  A  feigned  issue  awarded  to  try  the  fact  of  asury,  a  judgment  having  been 
entered  by  confession  on  a  warrant  of  attorney,  accompanying  the  bond, 
&«.     Oilbert  v.  Edeiu,  501.    See  vol.  2,  p.  280. 

VARIANCE. 

In  error  from  the  common  pleas  of  Albany.  A  variance  between  the  sum 
reported  by  referees  and  the  judgment  entered  thereon,  is  fatal.    Reversed. 

Stafford  v.  Van  Zandt,  484.     See  vol.  2,  p.  66. 

VENUE. 

1.  Local. 
IL  Transitory^ 
in.   When  changed, 
IV.  Affidavit. 

I.  Local. 

1.  The  venue  in  debt  on  a  judgment  in  a  county  court,  changed  to  the 
county  where  it  was  given.    Borneo  v.  Kenyan,  514    See  vol.  2,  p.  381. 

II.  Transitory. 

3.  An  action  for  use  and  occupation  is  founded  on  the  privity  of  contract,  and 

and  is  not  local. 
,The  venue  being  laid  in  New  York,  is  not  of  course  to  be  changed  on  ac« 

count  of  the  supposed  influence  of  the  plaintifis. 

Corporation  of  Now  York  v.  Dawoon,  516.    See  vol.  2,  p.  335. 

HI.  When  changed. 

3.  In  assumpsit  where  the  count  is  general,  the  venue  will  not  be  changed 
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on  a  geoeral  affidavit,  the  ipecial  matter  or  came  of  action  must  h%  ahown, 
&c.  and  where  it  arose f  &o.     Wheaton  y.  Slosmni,  470. 
See  vol.  2,  p.  111. 

See  Supra,  Corporation  of  New  York  v.  Dau>§on, 

lY.  Affidavit. 

4.  Motion  to  change  the  venue  founded  on  an  affidavit  that  the  action  wta 
hrooght  on  a  special  agreement,  and  otherwise  in  the  usual  form,  granted 
notwithstanding  an  affidavit  by  plaintiff  that  the  cause  of  action  arose  in  a 
third  county  where  the  venue  was  not  laid,  and  the  objection  that  the  narr. 
contained  money  counts  only.  The  special  agreement  may  still  be  given 
in  evidence,  if  it  was  rescinded,  &c.     Weaver  v.  BeniUy,  447. 

See  vol.  l,p.  240. 

See  Affidavit.    Practice. 

VERDICT. 

I.  Incompetent 

II.  What  cured  by. 

I.  Incompetent. 

1.  A  special  verdict  offered,  being  wholly  incompetent,  was  properly  refused. 
The  court  may  dismiss  a  jury  in  a  case  of  misdemeanor,  where  it  appeaia 
after  a  full  experiment  that  they  cannot  agree. 

The  People  v.  Oleott,  513.    See  vol.  9,  p.  .101. 

II.    What  cured  by. 

3.  After  verdict,  a  mistake  in  dates  in  the  narr.  is  not  essential. 

Allaire  v.  OuUmd,  478.    See  voL  3,  p.  503. 

VESTED  RIGHT. 
See  Right. 

VIEW. 
See  Writ  of  Right. 

WARRANTY. 

See  Insurance. 

WILL. 
I.  Construction  of  ^Legacy — Interest —  Witttess. 
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II.  Record  of— what  Evidence. 

III.  When  regarded  as  ancient  deed, 

IV.  Witness  to  impeach, 

I.  Construction  of—Lega^iy — Interest — Witness. 

1.  A  legacy  to  one  who  at  the  date  of  the  will  is  indebted  to  the  testator,  does 
not  eztinguiflh  the  debt,  udIom  it  appear  to  be  so  intended  on  the  face  of 
the  will. 

The  acts  of  the  testator,  may  in  some  cases,  be  evidence  of  a  debt  against 
his  legatee.    Rickets  v.  Livingston,  479.     See  toI.  S,  p.  97. 

2.  Interest  on  a  legacy  to  be  paid  out  of  moneys  constituting  a  general  fund, 
although  charged  on  land,  is  to  be  allowed  only  from  the  time  it  became 
due. 

A  grandchild  is  not  within  the  rule  which  allows  interest  on  the  legacy  of  a 
child  for  the  purpose  of  maintenance.  (Vide  the  rules  respecting  interest 
on  legacies  in  the  opinion  by  Radeliff,  J.) 

Van  Bramer  ▼.  Executors  of  Hoffman,  488.    See  vol.  2,  p.  200. 

3.  A  deyise  to  a  wife,  her  husband  being  a  witness  to  the  will,  is  void. 

A  devise  to  the  use  of  another  till  Thomas  shall  be  of  age,  to  whom  the  es- 
tate was  previously  devised,  after  the  death  of  his  mother,  is  not  a  condition 
precedent  to  the  vesting  of  the  estate  in  Thomas.  It  vested  on  the  death 
of  the  mother.    Jackson,  ex  dem.  Beach  v.  Durland,  510. 

See  vol.  2,  p.  314. 

4.  The  unity  of  husband  and  wife  is  such,  that  if  either  be  a  witness  to  a 
will  containing  a  devise  or  bequest  to  the  other,  such  devise  or  bequest  is 
void  within  the  intent  of  the  stature  concerning  wills. 

Jackson,  ex  dem.  Cooder  v.  Woods,  438.    See  vol.  1,  p.  163. 

11.  Record  of — what  Evideiice, 

5.  The  record  of  a  will  proved  under  the  statute,  (seas.  24,  c.  9,  s.  €,)  is  not 
conclusive  upon  the  heir,  so  as  to  prevent  the  admission  of  evidenoe  to  im- 
peach its  validity.  The  record  of  a  will,  like  that  of  a  deed,  is  only  jprtma 
facie  evidence  of  its  authenticity. 

Jackson,  ex  dem.  WoodhuU  v.  Rumuy,  234. 

III.    When  regarded  as  ancient  deed. 

6.  A  will  executed  in  1723,  and  which  had  been  proved  by  the  witnesses  in 
1733  and  1744,  and  recorded,  but  not  in  a  manner  authorized  by  law»  was 
allowed  to  be  read  in  evidence,  on  the  trial  of  an  action  of  ejectment,  in 
1801,  as  an  ancient  deed  ;  though  actual  possession  did  not  follow  and  ac- 
company the  wUl,  that  being  explained  by  the  peculiar  situation  of  the  prop- 
erty in  question  ;  and  other  circumstances  shown,  to  raise  a  presumption  of 
the  existence  and  geauineness  of  the  will. 

The  general  rule  in  reference  to  proof  of  ancient  deeds  is  that  a  deed  appear- 
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ing  to  be  of  the  a^re  of  thirty  yean,  maybe  given  in  evidence,  without  proof 
of  tta  execution,  if  the  poeseesion  be  shown  to  have  accompanied  it,  or  where 
no  poneision  has  accompanied  it,  if  snoh  aceonnt  be  given  of  the  deed,  as 
may  be  reasonably  expected  under  all  the  circnmstances  of  the  case»  and 
wiil  afibrd  the  presumption  that  it  is  genuine.  Per  Radeliff,  J.  Limngstan 
and  TAompsoR,  J.,  ooncnrring.    Kentt  J.,  di$9, 

Jaekwiif  ex  dem.  Lswia  v.  Zoroway,  983. 
Cases  and  authorities,  393,  n.  (a)  and  (6.) 

lY.   Witness  to  impeach. 

7.  A  person  who  was  a  tenant  under  a  devisee  of  part  of  the  estate  devised, 
was  held  to  be  a  competent  witness,  in  an  action  of  ejeetment  brought  by 
the  heir  against  a  tenant,  who  held  part  of  the  premises  nnder  the  testator 
or  devisee,  and  under  the  witness,  in  order  to  impeach  the  validity  of  the 
will.    Jar.k9on,  ex  dem.  Woodhull  v.  Runuey,  934^ 

Cases  and  authorities,  236, 337,  n.  (a),  (6)  and  (e.) 

WITNESS. 
See  Evidence,  XXV.    Insurance. 

WRIT  OF  RIGHT. 


.   J.  i  •        • 


I.  Issue  on. 

II.  Plea. 

III.  View. 
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I.  Issue  on. 

1.  On  the  issue  of  a  writ  of  right,  the  only  question  is,  which  of  the  parties 
has  the  better  right ;  and  the  evidence  to  establish  the  right  is  subject  to 
the  same  rules  as  in  other  cases. 

Where  the  ancestor  of  the  demandant  was  in  possession  of  the  premises  in 
question,  51  yean  ago,  and  died  in  possession  41  years  ago,  leaving  the  de- 
mandant his  only  son,  this  was  held  sufficient  evidence  to  rebut  the  pre- 
sumption of  right  in  the  tenant,  arising  from  a  possession  of  38  years  only, 
commenced  by  wrong. 

And  a  patent,  dated  in  1697,  produced  in  evidence  by  the  tenant,  not  for  the 
purpose  of  deducting  a  title  to  himself,  but  to  show  a  title  out  of  the  de* 
mandant,  was  held  not  sufficient  to  repel  the  conclusion  in  favor  of  the  de* 
mandant,  as  the  jury  might  presume  a  title  in  the  ancestor  of  the  deman* 
dant,  derived  from  the  patent.    Naee  v.  Peck,  138. 

Cases  and  authorities,  139,  u.  (a.)  130,  n.  {b) 

II.  Plea. 
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III.  View. 

«f  rifU,  tlM  d— ndiDt  mot  loa  oat  lb*  riav,  allboagli  tbt  l»- 
nada  tha  naw,  uid  b*  mij  ba  aoiMiiitod  for  not  doinf  it 

St^iiU  *.  JMw,  453.    Baa  toL  1,  p.  395. 
>r  iWB-frai  daniad ;  tha  Unanl  haTiaf  enved  a  *nw,  ti«  mmt 

■  BMa  adarUd  ia  BeolleU  and  Wifa  a.  Lodat. 

Hmight  t.  SthtremoB,  579. 

■  k  wiit  or  rigtit  niMt  ple«d  iwUmteT.    Tiav  |nDiad,  il  being 
I  In  tba  diacratioD  of  Iha  court. 

Hniau  1.  Budd,  4SB.    Sea  *ol.  1,  p.  335. 
t  writ  of  right,  majbaelaimwlaaa  ricfat  vxoapt  in  caaea  raMran- 
aUUIo. 
FrttkMtrt »/  Oraerttnd  f.  roorJUi^  448.     Seo  yoL  1,  p.  93T, 

See  Practice. 
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